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RAYMOND  C.  SIMPSON 
recalled  as  a  witness  on  behalf  of  the  defendant, 
having  been  previous  duly  sworn,  was  examined  and 
testified  further  as  follows: 


*  *  *  *  * 


Direct  Examination —  (Continued) 
[386] 

Q.  (By  Mr.  Gallagher) :  Mr.  Simpson,  do  you 
recall  the  testimony  given  by  Mr.  John  Hutchison 
which  you  read  as  part  of  plaintiif's  case  this 
morning,  in  which  he  said  that  on  May  27,  1951, 
"We  went  aboard  the  Linfield  Victory'"? 

A.     I  do. 

Q.  Do  you  recall  that  I  asked  you  at  that  time 
whether  you  were  the  one  who  was  talking  to  him 
and  asking  him  the  questions'?  A.     I  do. 

Q.  Now,  did  you  go  aboard  the  Linfield  Victory 
with  Mr.  John  Hutchison  at  that  time? 

A.    Yes,  I  did.  [387] 

Mr.  Simpson:    The  xolaintiff  rests,  your  Honor. 


***** 


(Whereupon,  the  following  proceedings  were 
had  out  of  the  i)resence   and  hearing  of  the 
jnry.) 
Mr.  Gallagher:     If  your  Honor  please,  the  de- 
fendant respectfully  moves  the  court  for  an  order 
directing  a  verdict  in  favor  of  the  defendant  as  to 
the    first    cause    of    action,    upon    the    following 
grounds : 

Number  one,  there  is  no  evidence  introduced  by 
the  plaintiff,  direct  or  indirect,  which  would  support 
a  finding  by  the  jury  that  Nathanael  Patrick  Hutch- 
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ison  sustained  either  a  fractured  skull  or  a  sub- 
dural hemorrhage  in  the  course  of  his  employment; 

Number  two,  there  is  no  evidence,  direct  or  in- 
direct, which  would  support  a  finding  by  the  jury 
that  any  injury  suffered  by  Nathanael  Patrick 
Hutchison  was  i)roximately  caused  or  proximately 
contributed  to  by  any  lack  or  omission  on  the  part 
of  the  defendant  to  supply  appliances  in  and  about 
the  ventilator  shaft,  to  lorovide  a  reasonably  safe 
place  to  work; 

Number  three,  there  is  no  evidence,  direct  or  in- 
direct, which  would  support  a  finding  by  the  jury 
that  at  the  precise  time  when  Nathanael  Patrick 
Hutchison  sustained  his  fracture  of  the  skull  or 
sustained  the  injury  to  his  brain,  which  resulted  in 
the  subdural  hemorrhage,  that  the  relationship  of 
master  and  servant  or  employer  and  employee  was 
in  existence; 

Number  four,  there  is  no  evidence,  direct  or  in- 
direct, which  would  support  a  finding  that  at  the 
precise  time  when  Nathanael  Patrick  Hutchison 
suffered  the  fracture  of  the  skull  or  the  sul)dural 
hemorrhage  he  was  acting  in  the  course  of  his  en- 
ployment  or  in  the  performance  of  any  duty  per- 
taining to  any  employment,  or  in  the  doing  of  any 
matter  or  thing  which  was  expressly  or  imxoliedly 
authorized  by  any  contract  of  employment,  or  that 
he  was  doing  anything  which  was  reasonably  inci- 
dental to  anything  required  to  be  done  by  him  in 
the  actual  course  of  employment; 

Number  five,  upon  the  ground  that  to  permit  the 
jury  to  [393]  render  a  verdict  against  the  defend- 
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ant  on  the  first  cause  of  action  would  be  to  permit 
the  juiy  to  enter  the  realm  of  speculation  with  ref- 
erence to  questions  of  i)roximate  cause,  the  question 
whether  the  relationship  of  emj^loyer  and  employee 
did  or  did  not  exist  at  the  precise  time  of  the  sus- 
taining of  the  injuries.  And  also  speculation  with 
respect  to  when  any  contract  of  employment  ter- 
minated. 

I  call  your  Honor's  attention  in  that  respect  to 
the  averment  in  Paragraph  VII  of  Plaintiff's 
amended  complaint,  first  cause  of  action,  as  follows: 

"That  on  or  about  the  24th  day  of  April,  1951, 
the  deceased  Nathanael  Patrick  Hutchison  was  in 
the  employment  of  the  defendant  Pacific-Atlantic 
Steamship  Co.  aboard  said  steamship  as  an  able 
bodied  seaman  with  deck  maintenance  duties." 

And  the  answer  of  the  defendant  referrable  to 
Paragraph  YII,  which  is  as  follows : 

"Answering  the  averments  in  Paragraph  VII  de- 
fendant admits  that  from  8:00  a.m.  until  approxi- 
mately 12:30  i^.m.  on  the  24th  day  of  April,  1951, 
Nathanael  Patrick  Hutchison  was  in  the  employ- 
ment of  the  defendant  Pacific- Atlantic  Steamship 
Company  aboard  the  SS  'Linfield  Victory'  as  an 
able  bodied  seaman  but  denies  that  during  said  pe- 
riod of  time  said  Nathanael  Patrick  Hutchison  was 
charged  with  or  performing  [394]  deck  maintenance 
duties  or  any  deck  maintenance  duty. 

"Except  as  hereinabove  specifically  admitted  or 
alleged,  denies  the  averments  and  each  thereof  in 
Paragraph  VII." 

We  therefore  have  a  consistent  and  direct  issue 
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with  reference  to  whether  Nathanael  Patrick 
Hutchison  was  an  employee  of  the  defendant  at  any 
time  subsequent  to  12:30  p.m.  on  April  24,  1951, 
and  all  the  rest  of  the  things  they  allege  in  that 
paragraph  and  which  are  not  specifically  admitted. 

They  have  offered  no  e\ddence  whatever  in  this 
case  to  show  that  Nathanael  Patrick  Hutchison  was 
even  on  board  the  vessel  on  April  24,  1951,  subse- 
quent to  the  time  he  was  observed  by  Kalnin  com- 
ing out  of  the  crew's  mess  hall,  where  he  had  evi- 
dently gone  for  a  meal  between  12:00  noon  and 
1:00  p.m. 

There  is  no  evidence  in  the  case  that  anybody 
saw  him  anywhere  on  the  vessel  subsequent,  to  that 
time.  Therefore,  there  is  no  proof  that  on  the  24th 
day  of  April  he  suffered  any  injury  whatever. 

There  is  no  proof  of  the  time  when  he  suffered 
any  injury,  if  he  did,  in  fact,  suffer  one  on  April 
24,  1951.  There  is  no  evidence  whatever  in  this  rec- 
ord with  reference  to  anything  that  Nathanael  Pat- 
rick Hutchison  might  or  could  have  been  doing  on 
or  about  April  24,  1951,  which  would  include  back 
to  the  [395]  time  the  vessel  got  to  Baltimore  and 
migiit  continue  on  until  the  time  the  vessel  left 
Baltimore.  Not  one  word  of  testimony  in  here.  So 
that  those  subjects  are  left  entirely  to  speculation 
on  the  part  of  the  jury. 

Now,  in  the  event  that  your  Honor  is  influenced 
at  all  by  the  decision  of  the  Supreme  Court  in  the 
case  of  Lavender  v.  Kurn,  which  is  cited  in  one 
of  the  plaintiff's  proposed  instructions. 

Justice  Murphy  did  say  in  that  case  that  a  meas- 
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lire  of  speculation  and  surmise  is  required  when- 
ever reasonable  minds  might  differ  with  reference 
to  the  effect  of  uncontradicted  evidence  or  which 
have  conflicting  evidence  and  may  be  true  or  rea- 
sonable inferences  to  be  drawn  or  from  uncontra- 
dicted evidence  or  conflicting  evidence. 

But  in  later  cases  the  Supreme  Court  has  reiter- 
ated the  well  established  rule  that  speculation  can- 
not take  the  place  of  probative  facts.  And  if  your 
Honor  wants  some  more  authority  on  that  subject 
I  will  be  very  happy  to  give  it  to  you. 

I  liave  cited  the  authority  in  support  of  defend- 
ant's proposed  instructions.  One  particular  case  I 
have  in  mind  is  Moore  v.  The  Chesapeake  &  Ohio 
Railroad  Company  in  85  Lawyers  Edition,  where 
the  Supreme  Court  in  a  federal  employer's  liabil- 
ity case  stated  positively  that  speculation  cannot  do 
duty  for  probative  facts. 

Now,  I  appreciate  the  fact  that  your  Honor  is 
being  [396]  patient  with  me  and  I  want  you  to 
bear  with  me  a  little  more.  I^et's  talk  a])out  Amimd- 
sen's  deposition.  That  is  part  of  their  evidence. 

Amundsen  testified  he  saw  Mr.  Hutchison  go 
toward  the  opening  in  the  bulkhead  down  in  the 
lower  tween  deck  to  get  to  the  place  where  the  lad- 
der was,  which  went  up  the  escape  shaft.  And  he 
said  he  thought  that  was  the  last  he  saw  of  him. 

However,  on  his  further  examination  he  said  he 
couldn't  be  sure  he  didn't  see  him  in  the  mess  room 
during  the  noon  hour. 

Now,  during  the  noon  hour  there  is  no  work  being 
done.  There  is  no  evidence  here  that  there  was  any 
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duty  to  perform  on  the  part  of  Natlianael  Hutclii- 
son,  no  evidence  that  he  had  any  reason  whatso- 
ever to  go  into  the  mast  house,  either  go  down  the 
ladder  or  come  up  it  during  the  noon  hour. 

Now,  the  only  other  testimony  we  have  got  is 
that  of  Mr.  Kalnin,  the  only  other  direct  testimony, 
and  he  said  that  Mr.  Hutchison  came  up  through 
that  escape  shaft  ladder  at  about  ten  minutes  to 
12:00  and  walked  aft  toward  the  crew's  mess  room. 

My  next  ground  is  that,  as  a  matter  of  law,  the 
guard  rails  surrounding  the  ventilator  shaft  consti- 
tuted a  reasonably  adequate  safety  appliance  and 
was,  as  a  matter  of  law,  reasonably  adequate  to 
prevent  any  sober  seaman  in  the  full  possession  of 
his  normal  faculties  from  inadvertently  falling  [397] 
into  or  getting  into  the  ventilator  shaft. 

My  next  ground  is  that  the  plaintiff  has  not  of- 
fered evidence,  direct  or  indirect,  ui^on  which  the 
jury  could  find  that  the  masthouse  deck  in  the  area 
around  the  ventilator  shaft  was  a  place  of  work. 
The  most  that  can  be  said  for  the  evidence  is  that 
the  masthouse  deck  at  its  after  portion  and  along- 
side the  ladder,  which  goes  down  the  escape  shaft, 
were  and  each  thereof  was  a  means  of  getting  to  a 
place  of  work  or,  in  other  words,  a  passageway. 

The  only  place  of  work  mentioned  in  the  evi- 
dence was  down  in  the  lower  hold.  I  do  not  con- 
tend that  the  defendant  was  not  required,  as  a  gen- 
eral proposition — I  am  not  speaking  with  reference 
to  this  case — but  a  ship  owner  is  required  to  exer- 
cise reasonable  care  to  furnish  reasonably  safe 
means   of   ingress  to   and   egress   from   any  place 
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where  a  seaman  is  required  by  the  nature  of  his 
duties  to  perform  actual  work. 

My  next  ground  is  that  the  plaintiff  has  failed 
to  offer  evidence,  direct  or  indirect,  which  would 
support  a  finding  that  the  defendant  was  guilty  of 
actionable  negligence  in  reference  to  any  alleged 
neglect  or  failure  to  furnish— I  would  like  to  revise 
that— neglect  or  failure  to  supply  the  deceased  with 
sufficient  safety  apphances  in  and  about  said  venti- 
lator shaft  to  provide  a  reasonably  safe  place  in 
which  to  work. 

Now,  as  a  separate  proposition,  if  your  Honor 
please,  and  [398]  not  directed  particularly  for  a 
motion  for  a  directed  verdict,  I  move  the  court  to 
exclude  from  the  consideration  of  the  jury,  in  any 
event,  the  issue  raised  by  the  averments  in  Para- 
graph IX  of  the  first  amended  complaint  as  follows : 

*'That  defendant  Pacific-Atlantic  Steamship  Co. 
and  its  employees  were  further  negligent  in  failing 
to  search  for  and  discover  said  deceased  Nathanael 
Patrick  Hutchison  at  the  bottom  of  said  ventilating 
shaft  in  said  injured  condition  until  six  days  after 
said  fall,  to  v>dt,  on  the  30th  day  of  April,  1951, 
after  said  steamship  had  proceeded  to  and  was  in 
the  port  of  Philadelphia,  State  of  Pennsylvania." 

Said  averments  and  each  of  them  being  denied 
in  the  answer  of  the  defendant.  And  there  is  no 
evidence  showing  that  he  was  found  six  days  after 
he  was  injured. 

There  is  no  evidence  here,  direct  or  indirect, 
showing  that  he  was  injured  on  April  24th  or  April 
23rd  or  April  25th,  or  at  any  time  on  or  about  April 
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24tli,  or  at  any  time  of  the  day  or  night  he  might 
have  been  injured  on  any  of  those  days. 

And  there  is  no  evidence  showing  that  as  a  proxi- 
mate result  of  any  failure  to  find  him  before  he 
was  found  he  suffered  death  or  came  to  his  death. 

Now,  if  your  Honor  please,  that  would  constitute 
the  motion  for  a  directed  verdict  as  to  the  first 
cause  of  action  and  the  separate  motion  to  exclude 
the  alleged  issue  raised  [399]  by  the  averments  of 
Paragraph  IX  from  the  consideration  of  a  jury, 
in  any  event. 

Now,  with  reference  to  the  second  cause  of  ac- 
tion, the  defendant  also  separately  and  distinctly 
moves  the  court  for  a  directed  verdict  upon  each 
and  every  ground  hereinabove  set  forth  in  the  mo- 
tion for  a  directed  verdict  as  to  the  first  cause  of 
action. 

Now,  I  want  to  do  one  thing  more.  You  Honor 
will  recall  that,  insofar  as  personal  injury  is  con- 
cerned, the  statute  provided  that : 

"Any  seaman  who  shall  suffer  personal  injury  in 
the  course  of  his  employment  may  at  his  election 
maintain  an  action  for  damages  at  law  with  the 
right  of  trial  by  jury,  and  in  such  action  all  statutes 
of  the  United  States  modifying  or  extending  the 
common  law  right  or  remedy  in  cases  of  personal 
injury  to  railway  employees  shall  apply." 

And  the  survival  portion  is  found  in  the  Federal 
Employers  Liability  Act,  with  which  your  Honor  is 
well  familiar. 

Now,  when  we  talk  about  statutes  of  the  United 
States   modifying   or   extending   the   common   law 
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right  or  remedy,  that  language  does  not  adopt  all 
of  the  Federal  Employers  Liability  Act  or  make  all 
of  the  Federal  Employers  Liability  Act  applicable 
to  a  suit  for  damages  by  a  seaman,  who  is  injured 
in  the  course  of  his  employment.  [400] 

It  makes  only  those  portions  of  the  Federal  Em- 
ployers Liability  Act,  which  actually  modify  or  ex- 
tend the  theretofore  existing  common  law  right  or 
remedy  in  cases  of  personal  injury  to  railway  em- 
ployees immediately  preceding  the  enactment  of  the 
Federal  Employers  Liability  Act. 

Now,  what  are  those  modifications  ?  As  applied  to 
the  pleadings  in  this  case,  the  averments  made  by 
the  plaintiff,  her  sole  and  only  complaint  of  negli- 
gence, aside  from  what  I  have  called  your  Honor's 
attention  to,  set  forth  in  Paragraph  XI  of  the  first 
cause  of  action,  is  and  must  be  predicated  upon  a 
contention  that  the  defendant — pardon  me,  I  would 
like  to  revise  that. 

That  Nathanael  Patrick  Hutchison  suffered  per- 
sonal injury  in  the  cause  of  his  employment  and 
that  he  died  as  a  result  of  such  personal  injury, 
and  that  such  personal  injury  was  caused  or  re- 
sulted, in  whole  or  in  part,  by  reason  of  an  insuffi- 
ciency due  to  the  negligence  of  the  defendant  in 
and  about  its  api>liances  in  the  masthouse. 

I  respectfully  contend  there  is  no  substantial  evi- 
dence here  which  would  be  sufficient  to  support  a 
verdict  in  favor  of  the  plaintiff,  either  with  refer- 
ence to  the  first  cause  of  action  or  the  second  cause 
of  action.  And  I  again  respectfully  ask  your  Honor 
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to  keei>  ill  mind  the  question  of  the  relationship. 
Without  that  relationship)  being  proved  at  the  pre- 
cise time  of  injury  there  is  no  possible  basis  for  a 
cause  of  action  because  [401]  of  negligence  or  be- 
cause they  don't  proceed  under  any  Maryland  al- 
leged statute. 

If  they  did  contributory  negligence  would  be  a 
complete  defense.  They  pin  their  entire  case  upon 
the  Jones  Act  and  an  essential  prerequisite  to  such 
a  case  going  to  a  jury,  regardless  of  all  else,  is  evi- 
dence, direct  or  indirect,  of  the  existence  of  the 
actual  conventional  relationship  of  employer  and 
employee  at  the  very  time  he  suffers  the  injury 
which  results  in  his  death.  There  is  no  such  evi- 
dence here. 

The  Court:  What  about  the  evidence  on  this 
matter  of  employer  and  employee  relationship,  Mr. 
Simpson  ? 

Mr.  Simpson:  Your  Honor,  I  would  submit  to 
the  court  there  is  certainly  a  fair  inference  from 
a  number  of  factors. 

One,  that  the  ship's  log  shows  concern  regarding 
Hutchison  as  an  employee,  shomng  that  he  was 
reported  missing  on  the  26th  and  an  entry  was 
made  in  the  log  at  that  time. 

Secondly,  that  he  was  last  seen  by  employees, 
that  he  was  subsequently  found  dead  aboard  the 
ship. 

To  conclude,  that  he  actually  experienced  those 
injuries  during  the  scope  of  his  employment. 

Mr.  Gallagher:    The  log,  your  Honor,  shows  he 
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was  missing  from  noon  time  on  the  24th.  That  is  not 
entering  him  as  an  employee. 

Mr.  Simpson:  The  log's  entry,  your  Honor,  was 
made  on  the  26th.  [402] 

The  Coui-t:  The  only  question  I  have  is  what 
establishes  that  he  was  an  employee? 

Mr.  Simpson ;  I  would  submit,  your  Honor,  that 
one  of  the  decisions  that  Mr.  Gallagher  referred  to, 
namely,  the  Lavender  case,  and  said  it  was  an  old 
case 

Mr.  Gallagher:     I  didn't  say  it  was  an  old  one. 

Mr.  Simpson:    would  aid  us  on  that,  because 

a  more  recent  case  is  Rex  v.  Pacific  Atlantic  Steam- 
ship Co.,  dealing  with  a  similar  question,  where  you 
had  the  problem  of  determining  something  from 
circumstantial  evidence,  and  the  court  there  ex- 
pressly made  it  clear  it  is  completely  proper  for  a 
jury  to  engage  in  a  measure  of  reasonable  specula- 
tion if  they  can  infer  from  the  evidence  before  them 
that  something  is  a  fair  inference. 

I  don't  see  from  the  evidence  that  is  before  the 
court,  which  I  need  not  repeat,  how  any  conclusion 
would  be  reached,  other  than  that  this  man  actually 
was  aboard  this  ship  and  that  his  employment  was 
not  voluntarily  terminated. 

Mr.  Gallagher:  Well,  the  evidence  is  without 
conflict  he  didn't  show  up  at  1:00  o'clock  to  go  to 
work,  which  was  his  duty,  if  he  were  an  employee. 

Mr.  Simpson:  The  evidence  also  shows,  your 
Honor,  that  this  man  was  missing,  that  no  effort 
was  made  to  find  him,  and  quite  conceivably  dur- 
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ing  the  time  when  he  was  actually  paid  by  the  de- 
fendant, paid  up  until  12:00  of  that  day,  that  the 
[403]  injuries  might  quite  reasonably  be  inferred 
by  the  jury  to  have  occurred  before  that  time,  which 
would  mean  he  was  an  employee. 

The  Court:  The  court  does  not  at  this  time  rule 
respecting  the  Paragraph  IX  issue.  All  other  mo- 
tions are  denied. 

Now,  do  you  wish  to  answer  Mr.  Gallagher  on 
that  issue  tendered  by  Paragraph  IX  of  the 
amended  complaint? 

Mr.  Simpson :    Yes,  your  Honor. 

Mr.  Gallagher:  I  think  that  is  the  one  that  dis- 
avow^ed,  at  the  present  time. 

The  Court:    They  did  what? 

Mr.  Gallagher:  Disavowed  any  claim  of  a  cause 
of  action  for  damages  for  death,  by  reason  of  a 
failure  to  search  for  him  at  the  pretrial  hearing. 

Mr.  Simpson:  I  have  no  such  recollection,  your 
Honor,  and  I  don't  think  it  would  be  reasonable 
to  conclude  we  would  file  an  amended  complaint 
which  expressly  includes  a  paragraph  setting  that 
out,  if  we  had  disavowed  it  before. 

But  with  respect  to  the  specific  claim  asserted  by 
Mr.  Gallagher's  contention,  as  I  understand  it  is 
primarily  directed  to  the  fact  that  in  the  particu- 
lar paragraph  it  is  alleged,  that  ''in  said  injured 
condition  until  four  days  after  said  fall,  to  wit,  on 
the  30th  day  of  Ai)ril,  1951,"  and  that  as  a  practi- 
cal matter  there  is  no  evidence  in  tlio  record  to 
show  that  whatever  injury  he  might  have  received 
did  occur  six  [404]  days  before  April  30th. 
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I  would  submit  that  it  is  only  a  reasonable  infer- 
ence that  the  man,  having  been  last  seen  on  that 
particular  day,  that  unless  something  could  be  es- 
tablished to  show  that  this  man  had,  in  fact,  left 
the  ship  and  come  back  several  days  later  and 
fallen  into  that  ventilator  shaft,  that  it  is  quite  rea- 
sonable for  the  juiy  and  the  court  to  say  that  the 
injuries  complained  of  occurred  on  the  24th. 

And  I  would  submit,  not  by  way  of  evidence,  but 
by  way  of  the  report  that  Mr.  Gallagher  gave  us 
of  the  defendant  stating  the  date  of  injury  to  be 
the  24th,  that  while  you  can't  say  it  is  a  positive 
thing,  it  basically  is  a  reasonable  inference.  In  fact, 
it  is  the  most  reasonable  inference  that  can  be 
drawn  from  all  the  evidence,  in  that  trying  to  de- 
termine another  date  for  the  injury,  in  light  of  the 
evidence  we  have  before  us  here,  would  seem  to 
be  just  a  little  ])it  simple,  rather  than  x^roceeding 
upon  this. 

The  Court:  Defendant's  motion  with  respect  to 
the  issue  tendered  by  Paragraph  IX  of  the  first 
amended  complaint  is  denied. 

Mr.  Gallagher:  I  am  not  going  to  try  to  get 
involved  in  any  more  argument,  but  I  want  the 
record  to  show  I  do  not  agree  with  Mr.  Simpson's 
analysis  of  my  reasons  for  the  motion  I  made  with 
reference  to  Paragraph  IX.  [405] 

My  motion  was  made  on  the  grounds  as  I  stated 
the  motion,  and  I  do  not  concede  that  Mr.  Simp- 
son's analysis  of  it  is  either  correct  or  even  simply 

correct.  [406] 
*  *  *  i^  * 
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(Whereupon,  at  3:30  o'clock  p.m.  Friday, 
October  7,  1955,  an  adjournment  was  taken  to 
Tuesday,  October  11,  1955,  at  10:00  o'clock 
a.m.) 

Tuesday,  October  11,  1955,  9:55  a.m. 

(Whereupon,  the  following  proceedings  were  had 
out  of  the  iDresence  and  hearing  of  the  jury:) 

The  Court :  At  the  request  of  counsel  for  the  de- 
fendant in  Hutchison  v.  Pacific- Atlantic  Steamship 
Co.,  the  court  now  reconvenes  in  the  absence  of  the 
jury. 

What  was  overlooked,  Mr.  Gallagher  ? 

Mr.  Gallagher:  Your  Honor  please,  this  has  ref- 
erence to  Paragraph  IX  of  the  first  cause  of  action 
and  the  first  Amended  Complaint,  and  also  in  the 
same  Paragraph,  adopted  b}^  reference  thereto  in 
the  Second  Cause  of  Action,  that  Paragraph  reads 
as  follows: 

"That  defendant  Pacific-Atlantic  Steamship  Co. 
and  its  employees  were  further  negligent  in  failing 
to  search  for  and  discover  said  deceased  Nathanael 
Patrick  Hutchison  at  the  bottom  of  said  ventilating 
shaft  in  said  injured  condition  until  six  days  after 
said  fall,  to  wit,  on  the  30th  day  of  April,  1951, 
after  said  steamship  had  proceeded  to  and  Avas  in 
the  port  of  Philadelphia,  state  of  Pennsylvania." 

Now,  I  move  to  dismiss  that  particular  para- 
graph, if  it  is  a  cause  of  action,  upon  the  following 
grounds : 

No.  1,  it  does  not  aver  facts  sufficient  to  show  that 
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the  [411]  plaintiff  is  entitled  to  relief; 

No.  2,  the  cause  of  action,  if  any,  for  the  survival 
part  of  this  lawsuit  is  strictly  statutory.  The  Jones 
Act  adopts  certain  portions  of  the  Federal  Em- 
ployer's Liability  Act,  and  those  portions  are  the 
parts  which  modify  or  extend  the  theretofore  exist- 
ing common  law  rights  or  remedies. 

The  defendant  contends  there  is  no  legal  duty  im- 
X^osed  upon  the  defendant,  pursuant  to  any  part  or 
portion  of  the  Jones  Act,  or  any  part  or  portion  of 
the  Federal  EmiDloyer's  Liability  Act  adopted  by 
reference  thereto,  to  search  for  an  injured  seaman. 
And  that  the  only  possible  cause  of  action  would  be 
one  which  might  be  referral^le  to  the  claim  for 
damages  by  reason  of  death. 

In  other  words,  if  the  master  of  the  vessel  knew 
that  the  man  was  injured  and  if  the  master  of  the 
vessel  failed  to  exercise  ordinary  care  to  jorovide 
any  and  all  reasonably  required  medical  care  and 
the  man  died,  as  a  result  of  a  negligent  failure  of 
the  master  to  do  that,  then  there  might  ])e  facts  suffi- 
cient to  go  to  a  jury  WT.th  reference  to  that  particu- 
lar count. 

In  this  case  there  is  no  evidence,  direct  or  indi- 
rect, as  to  how  long  it  would  have  required  at  Balti- 
more, Maryland,  to  get: 

1,  an  ambulance  to  the  place  where  the  vessel  was 
moored  to  the  dock,  or  the  distance  between  the 
nearest  available  [412]  ambulance  and  the  dock  or 
the  time  it  would  have  taken  for  the  ambulance  to 
get  from  wherever  it  was  to  the  dock ; 

2,  the  time  it  would  have  required  to  get  Mr. 
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Hutchison  from  the  ventilator  shaft  to  an  ambu- 
lance ; 

3,  the  time  it  would  take  for  an  ambulance  to  get 
l>im  to  a  hosjoital,  actually  having  adequate  and 
available  operating  room  facilities; 

4,  that  there  was  at  the  time  a  competent  surgeon 
qualified  to  perform  an  operation  and  available  for 
that  purpose; 

5,  that  at  the  precise  time  when  such  operation 
could  have  been  commenced  Nathanael  Hutchison 
was  still  alive; 

6,  that  the  then  effects  of  the  fracture  of  the  skull 
and  subdural  hemorrhage  were  not  such  as  to  have 
reached  a  point  where  an  operation  would  be  use- 
less; 

7,  that  at  the  end  of  such  period  of  time,  from 
the  instant  of  injury  to  the  precise  time  when  a  sur- 
geon could  have  commenced  an  operation,  Hutchi- 
son was  actually  alive  and  in  such  physical  condi- 
tion as  to  have  made  it  reasonably  probable  that 
the  operation  would  have  saved  his  life ; 

8,  there  is  no  evidence,  direct  or  indirect,  that 
any  employee  of  defendants,  acting  in  the  course  of 
his  employment,  was  guilty  of  negligence  which 
proximately  caused  or  proximately  contri])uted  to  a 
failure  to  find  Nathanael  Patrick  Hutchison  be- 
tween the  time  of  injury  and  the  time  of  death; 

9,  that  any  employee  of  defendant,  acting  in  the 
course  [413]  of  his  employment,  knew  or  should,  in 
the  exercise  of  ordinary  care,  have  know^n  that 
Nathanael  Patrick  Hutchison  was  actually  at  the 
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bottom  of  the  ventilator  shaft  at  any  time  when  his 
death  would  have  been  avoided  by  taking  all  steps 
and  doing  all  things  which  an  ordinarily  prudent 
person  would  have  taken  or  done  in  an  effort  to 
save  his  life ; 

10,  no  legal  duty  was  imposed  upon  the  defend- 
ant, pursuant  to  the  Jones  Act  or  pursuant  to  any 
part  of  the  Federal  Employer's  Liability  Act,  in- 
cluded within  the  Jones  Act,  to  conduct  any  search 
for  a  seaman  who  fails  to  show  up  at  the  time  fixed 
for  resuming  work  or  at  any  time  while  the  vessel 
is  tied  to  a  dock.  The  only  duty  imposed  by  law  is 
that  when  the  master  of  a  vessel  knows  or  at  most 
in  the  exercise  of  ordinary  care  should  know  that  a 
seaman  has  actually  sustained  an  injury  requiring 
medical  care  and  that  such  injury  was  sustained  in 
the  service  of  the  ship,  it  then  becomes  his  duty  to 
exercise  ordinary  care  in  an  effort  to  procure  all 
reasonably  necessary  means  of  medical  care  for  the 
benefit  of  such  injured  seaman. 

An  actual  and  negligent  failure  to  perform  this 
duty  imposed  by  the  general  maritime  law  results 
in  liability  and  damages  to  an  injured  and  living 
seaman  for  any  aggravation  of  the  original  injuries 
proximately  resulting  from  such  negligence  on  the 
part  of  the  master,  but  the  general  maritime  law 
does  not,  your  Honor,  furnish  a  remedy  to  anyone 
for  [414]  death  of  a  seaman  from  any  cause. 

The  first  cause  of  action,  if  there  is  one,  is  exclu- 
sively statutory  and  is  restricted  to  a  recovery  for 
conscious  pain  and  suffering,  if  any. 

A  failure  to  search  for  an  injured  seaman  would 
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not  XDroximately  cause  conscious  pain  or  suffering, 
in  any  event. 

There  is  no 

The  Court:  Limit  yourself,  Mr.  Gallagher,  to 
stating  your  motion.  Don't  argue  it. 

Mr.  Gallagher:  Very  well.  My  motion  is  three- 
fold. 

The  Court:  I  have  heard  your  motion,  unless 
there  is  some  additional  motion.  I  specifically  asked 
you  Friday  when  we  sent  the  jury  home,  after  hav- 
ing used  it  only  20  minutes,  w^e  came  to  midafter- 
noon  and  you  finished,  I  specifically  asked  you  to 
finish  all  your  motions  then. 

This  motion  is  not  timely  made. 

Is  there  anything  further  to  the  motion? 

Mr.  Gallagher:  Only  that  I  want  to  make  sure  I 
am  moving  for  a  directed  verdict  with  reference  to 
these  matters  contained  in  Paragraph  IX  upon  all 
of  the  grounds  heretofore  stated. 

The  Court:    There  can  be  no  doubt  but  that  you 

have  made  that  motion.  It  is  denied.  [415] 
*  *  •}«■  *  * 

The  Court:    Bring  in  the  jury. 

For  your  information,  counsel,  the  court  will  re- 
ject plaintiff's  offered  Instructions  Nos.  6,  8,  9,  11, 
12,  15,  17,  22,  23,  24,  25,  26,  27,  and  30. 

The  court's  present  intention  is  to  give  defend- 
ant's 1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  12,  17,  20,  21,  22,  25, 
26,  27,  28,  29,  33,  37,  38,  45,  48,  54,  56,  61,  62,  and  63. 
Those  of  the  plaintiff's  which  I  have  not  said  were 
rejected  will  be  given,  and  those  of  the  defendant, 
which  I  have  not  said  w^ould  be  given  are  rejected. 
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(Wliereiipon,  the  following  proceedings  were  had 
in  the  presence  and  hearing  of  the  jury:) 

Mr.  Gallagher:  Captain  Dyer,  will  you  take  the 
stand,  i3lease'? 

HENRY  C.  DYER 

called  as  witness  by  and  on  behalf  of  the  defendant, 
ha\dng  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:    Will  you  please  be  seated? 
Your  full  name,  sir?  [474] 
The  Witness:    Henry  C.  Dyer. 

Direct  Examination 
Q.     (By  Mr.  Gallagher)  :    Where  do  you  live  ? 
A.    2967    Northwest   Raleigh    Street,    Portland, 
Oregon. 

Q.  Are  you  employed  by  the  defendant  Pacific- 
Atlantic  Steamship  Co.? 

A.     I  am  marine  superintendent. 

Q.  In  your  capacity  as  marine  superintendent, 
will  you  tell  us  what  you  have  charge  of,  in  so  far 
as  the  operation  of  vessels  may  be  concerned  ? 

A.  Managing,  storing,  repairing  and  general 
navigation. 

Q.     Are  you  a  master  mariner?  A.     I  am. 

Q.  For  how  long  have  you  been  fully  licensed 
as  a  master  mariner? 

A.     I  believe  it  is  1926. 

Q.  Captain,  are  there  any  limitations  on  your 
license,  with  reference  to  either  tonnage  or  oceans? 

A.     No. 
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Q.  And  that  is  what  is  called  an  nnlimited  mas- 
ter's license?  A.    Yes,  unlimited.  [475] 

***** 

Q.  (By  Mr.  Gallagher)  :  Captain,  are  you  fa- 
miliar with  the  steamship  Linfield  Victory,  or,  were 
you,  in  1951?  A.     Yes,  sir. 

Q.  And  do  you  know  whether  or  not  that  vessel 
w^as  owned  by  the  United  States  of  America,  De- 
partment of  Commerce,  Maritime  Administration? 

A.     It  was. 

Q.  Do  you  know  whether  or  not  it  was  bare  boat 
chartered  to  Pacific- Atlantic  Steamship  Co.,  includ- 
ing the  period  of  the  month  of  April,  1951? 

A.     It  was,  yes. 

Q.  Do  you  know  whether  or  not  that  vessel  in- 
stituted an  intercoastal  voyage  on  or  about  the  10th 
of  March  1951,  at  Portland,  Oregon? 

A.  I  don't  recall  the  date,  but  it  was — she  was  in 
that  regular  trade. 

Q.  Do  you  know  whether  or  not  it  was  in  the 
process  or  course  of  an  intercoastal  voyage  at  the 
time  when  it  was  in  Baltimore,  Maryland,  in  the 
month  of  April  1951?  A.     Yes,  sir. 

Q.  Do  you  know  whether  or  not  that  voyage 
ended  at  a  [477]  Pacific  Coast  port  subsequent  to 
the  time  it  had  been  to  the  port  of  Baltimore,  Mary- 
land? A.     Yes,  sir. 

Q.  Now,  in  cases  of  that  kind,  are  shipping  arti- 
cles required  to  be  signed  by  the  master  and  all 
members  of  the  crew  who  are  members  of  the  crew 
for  such  a  voyage?  A.     They  are. 
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Q.  In  the  course  of  your  duties  as  marine  super- 
intendent, do  accurate  and  certified  copies  of  such 
shipping  orders  come  to  your  attention  and  come 
to  your  desk  ?  A.     Yes,  they  do. 

Q.  I  hand  you  a  photostatic  copy  of  shipping 
articles  and  ask  you  whether  that  document  you 
have  in  your  hand  is  a  photostatic  copy  of  regular 
intercoastal  shipping  articles  involving  the  period 
I  have  mentioned? 

A.  Yes,  sir,  these  articles  are  opened  in  Port- 
land on  the  10th  of  March  1951. 

Q.     When  were  they  closed? 

A.     May  28,  1951,  San  Francisco. 

Q.     At  a  Pacific  Coast  port? 

A.     San  Francisco. 

Mr.  Gallagher:  I  will  offer  the  shipping  articles 
as  Defendant's  Exhibit  C. 

The  Court:  The  court  will  hold  ruling  in  abey- 
ance until  counsel  has  had  an  opportunity  to  read 
them.  [478] 

If  you  can  proceed  to  something  else,  do  so,  be- 
cause those  ax^pear  to  be  quite  extensive  and  the 
print  to  be  very  small. 

Mr.  Gallagher :  I  might  state  to  your  Honor  that 
the  shipping  articles  are  required  to  be  in  statutory 
form,  and  if  it  would  aid  counsel,  he  can  see  that 
statutory  form  in  Volume  46,  United  States  Code. 
It  is  printed  in  quite  large  type. 

The  Court:  What  is  the  number  of  the  exhibit, 
so  far  as  it  has  been  marked  for  identification? 

The  Clerk:    It  will  be  Defendant's  C. 


312  Pacific- Atlantic  Steamship  Co.  vs. 

(Testimony  of  Henry  C.  Dyer.) 

The  Court :  Mark  it  as  Defendant's  C  for  identi- 
fication, and  we  will  rule  on  it  after  the  recess. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  C  for  identification.) 

Q.  (By  Mr.  Gallagher)  :  Captain  Dyer,  calling 
your  attention  to  Plaintiff's  Exhibit  4,  a  photo- 
graph, I  direct  your  attention  to  this  object  which 
ai^pears  in  the  lower  right-hand  corner  of  the  space 
just  inside  the  ojien  locker  door,  and  ask  you  if  you 
can  tell  what  that  object  is. 

A.     That  is  a  portable  cargo  light. 

Q.  Now,  I  call  your  attention  to  Plaintiff's  Ex- 
hibit No.  7,  a  photograph,  and  to  the  object  imme- 
diately below  the  arrow,  identified  as  "E.G."  Do  you 
know  what  that  is? 

A.  That  is  a  marine  outlet.  It  is  an  outlet  for 
an  [479]  electric  current  for  plugging  in  lights. 

Q.  In  the  event  it  is  dark  anyplace  in  a  hold  or 
in  a  masthouse,  can  a  cargo  light  be  used  for  the 
purpose  of  supplying  artificial  illumination'? 

A.     That  is  their  purpose. 

Q.  Is  it  the  right  of  any  member  of  the  crew  to 
take  such  a  light  and  use  it  in  case  he  desires  to 
do  so? 

A.  Yes.  We  have  no  restrictions  on  their  use  of 
the  lights. 

Q.  Now,  Captain,  in  the  course  of  your  duties  as 
marine  superintendent,  did  you  have  occasion  to 
observe  requisitions  which  might  be  made  ])y  the 
licensed  officers  of  the  vessel,  in  respect  to  equip- 
ment needed  to  bring  up  the  ship's  equipment  to  the 
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normal   number    of   any   particular   article   which 

might  be  carried  on  board? 

A.  I  scrutinize  and  approve  all  deck  department 
requisitions  personally. 

Q.  Are  those  records  jiart  of  the  regular  busi- 
ness records  kept  and  maintained  by  Pacific- Atlan- 
tic Steamship  Co.  %  A.     They  are. 

Mr.  Gallagher:  In  an  effort  to  avoid  encumber- 
ing the  record,  if  your  Honor  please,  and  if  counsel 
has  no  objection,  I  will  just  refer  to  that  one  item. 

Mr.  Simx)son:  No  objection.  I  think  it  should  be 
marked.  [480] 

Mr.  Gallagher:    I  will  have  it  marked,  then. 

Q.  (By  Mr.  Gallagher)  :  Captain,  I  show  you 
Requisition  No.  1,  dated  March  9,  1951,  and  direct 
your  attention  to  this  particular  item  here  under 
the  w^ords  "on  hand,"  and  particularly  with  refer- 
ence to  the  SS.  Linfield  Victory. 

How  many  cargo  lights  were  on  hand  on  the  ves- 
sel on  that  date?  A.     Twenty- two. 

Q.     Were  any  additional  ordered  ? 

A.     They  ordered  four. 

Mr.  Gallaglier:  Now,  I  will  offer  that  in  evi- 
dence, if  your  Honor  please,  as  defendant's  exhibit 
next  in  order,  D. 

The  Court:    Received. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendant's  Exhibit  D.) 

Q.  (By  Mr.  Gallagher) :  Now,  Captain,  in  the 
regular  course  of  business,  did  the  company  procure 
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receipts  from  the  master  and  chief  mate  of  various 

articles  delivered,  as  a  result  of  requisitions? 

A.  Yes,  they  send  in  a  copy  of  the  purchase  or- 
der and  the  vessel  receipts,  to  show  the  delivery  of 
those 

Q.     Can  you  talk  a  little  louder? 

A.  They  send  in  a  copy  of  the  purchase  order, 
send  this  to  the  ship  and  it  is  receipted  for  by  the 
department  head  and  the  master,  as  being  deliv- 
ered. [481] 

Q.  And  according  to  that,  was  that  one  of  the 
regular  business  records  of  the  company? 

A.    Yes. 

Q.  Does  that  show  that  these  four  lights,  which 
are  referred  to  in  the  requisition,  were  delivered  to 
the  vessel  before  the  commencment  of  that  voyage? 

A.  Those  "4  only  Lights,  Cargo  w/cable,  Mogul 
Base." 

Q.  That  is  the  same  device  referred  to  in  the 
requisition  ?  A.     Yes. 

Mr.  Gallagher:  I  will  offer  that  as  Defendant's 
Exhibit  E. 

The  Court:    Received. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendant's  Exhibit  E.) 

Q.  (By  Mr.  Gallagher) :  Now,  Captain,  have 
you  been  in  masthouse  No.  2  of  the  SS.  Linfield 
Victory?  A.     Yes,  sir. 

Q.  And  have  you  been  in  the  masthouse  No.  2 
of  other  Victory  ships  in  addition  to  Linfield  Vic- 
tory? A.     Many  of  them. 
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Q.  How  many  ships  did  the  Pacific-Atlantic 
Steamship  Co.  handle,  in  so  far  as  shoreside  busi- 
ness was  concerned,  for  the  United  States  Govern- 
ment ? 

A.  I  think  we  operated — we  have  operated,  I 
think,  [482]  37,  36  or  37  Victory  type  vessels,  be- 
sides the  six  that  we  purchased  outright. 

Q.  The  ones  you  didn't  purchase  outright,  did 
you  operate  one  or  more  of  them  under  a  bare  boat 
charter  ? 

A.  Yes,  we  had.  I  don't  recall  the  number,  but 
we  had  five  or  six  under  bare  boat  charter;  more 
than  that,  probably. 

Q.  In  so  far  as  the  others  were  concerned,  were 
those  ojjerated  by  the  Government  imder  this  G  A 
agreement  ? 

A.  Yes,  w^e  had  a  general  agency  agreement  for 
operation  for  the  Government. 

Q.  And  in  those  cases,  where  the  Government 
retained  the  right  to  operate  the  ship  and  your  com- 
pany acted  merely  as  general  agent,  did  you  go 
aboard  any  of  those  ships? 

A.     Oh,  yes,  I  visited  them  frequently. 

Q.  Have  you  been  present  at  any  time  while 
coastguard  inspectors  Avere  insxoecting  Victory 
ships'?  A.     Quite  frequently. 

Q.     And  was  that  done  in  Portland? 

A.     Sometimes  in  Portland;  sometimes  Seattle. 

Q.     Have  you  seen  it  done  both  places? 

A.    Both  places. 

Q.     Kow,  in  the  course  of  the  inspections  made 
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by  the  coastguard  inspectors,  do  they  go  into  these 

masthouses  ? 

A.     Their  insiDection  includes  the  entire  vessel. 

Q.     Does  that [483] 

A.  In  all  cargo  spaces  and  masthouses  and — 
with  the  exceiotion  of  the  tanks. 

Q.     When  you  say  "tanks" 

A.  I  mean  the  double-bottomed  tanks  or  fuel 
oil  tanks. 

Q.     Those  aren't  in  the  masthouse'? 

A.     No,  no. 

Q.  Now,  Captain,  in  all  of  the  Victory  ships 
that  you  have  seen,  have  you  seen  any  with  No.  2 
masthouses,  which  were  any  different  than  the  No. 
2  masthouse  as  shown  in  these  photographs  taken  of 
the  Linfield  Victory?  A.     No,  I  haven't. 

Q.  Now,  with  reference  to  these  shafts,  Captain, 
you  see  this  picture  here.  Plaintiff's  No.  1,  where 
there  is  a  iDlate  which  goes  across  the  top  of  the 
sheet  of  steel,  which  separates  these  two  shafts  (in- 
dicating) '^  A.     Yes. 

Q.  Now,  you  also  see  in  these  photographs,  this 
picture  No.  10,  which  shows  a  view  down  the  venti- 
lator shaft  in  No.  2  masthouse?  A.     Yes. 

Q.  Now,  with  reference  to  this  screen  down  here 
at  the  bottom  of  that  shaft,  can  you  tell  us  what  is 
on  the  other  side  of  that  screen?  In  other  words, 
where  does  it  lead  to  ?  A.     The  lower  hold. 

Q.     In  which  hold?  [484] 

A.     This  would  be  No.  2  lower  hold. 

Q.     No.  2  lower  hold.   Then  that  would  be  the 
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hold  which  is  covered  by  the  hatch  covers  immedi- 
ately forward  of  the  masthouse,  as  shown  in  Plain- 
tiff's Exhibits  7  and  8? 

A.     That  is  right. 

Q.  This  one  here  (indicating).  Now,  Captain,  if 
a  man  were  conscious  and  in  the  possession  of  his 
powers  of  perception  and  he  shouted  or  yelled  at 
that  screen  or  into  that  screen,  is  there  anything  to 
obstruct  the  sound  of  the  voice  from  permeating, 
going  through,  excepting  the  screen? 

Mr.  Simx)son:    I  o])ject  to  this  question, 

Mr.  Gallagher:    Withdraw  the  question. 

Mr.  Simi^son:  as  assuming  facts  not  in  evi- 
dence. 

Mr.  Gallagher:    Withdraw  the  question. 

The  Court:    It  is  withdrawn. 

Q.  (By  Mr.  Gallagher) :  Captain,  if  you  cut  out 
this  screen  here  altogether  (indicating),  would 
there  be  any  obstruction  whatever  between  the  bot- 
tom of  the  ventilator  shaft  and  Hold  No.  2? 

A.     Lower  Hold  No.  2,  no,  there  wouldn't. 

Q.  Now,  Captain,  is  there  anything  peculiar 
about  the  bulkhead  or  the  sheet  of  steel  which  is  the 
separation  between  the  ventilator  shaft  and  the 
escape  shaft? 

A.  Well,  I  don't  quite  understand  what  you 
mean  by  "peculiar."  [485] 

It  is  one  of  the  main  watertight-strength  bulk- 
heads of  the  vessel. 

Q.  What  I  mean  is  this:  Suppose  you  were 
down  there  and  you  took  off  your  shoe  and  you 
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banged  the  heel  of  the  shoe  against  the  side  of  that 
steel,  would  there  be  any  different  kind  of  sound 
that  Avould  come  from  it  than  you  would  expect 
from  any  ordinary  kind  of  sheet  steel? 

A.  It  would  carry  quite  a  distance.  You  could 
certainly  hear  it. 

Q.     It  would  make  an  audible  noise? 

A.    Yes. 

Q.  Now,  Captain,  there  has  been  some  testimony 
here  by  the  boatswain  to  the  effect  that  he  was 
standing — withdraw  that. 

To  the  effect  that  the  after  portion  of  Hatch  No. 
3  was  uncovered  on  April  24,  1951,  at  the  time  when 
Mr.  Hutchison  and  other  men  were  working  down 
there  in  the  lower  tween  deck,  in  Hold  No.  3,  and 
that  the  winches  were  being  operated  to  take  out 
dirt  slings. 

Now,  under  those  circumstances.  Captain,  where 
does  the  man  operating  the  winches  stand? 

Would  he  he  ])ack  here  at  the  winches,  immedi- 
ately aft  of  Masthouse  No.  2,  or  would  he  be  at  the 
wdnches  at  the — immediately  at  the  after  end  of 
Hatch  No.  3? 

A.  He  would  be  on  the  after  end  of  Hatch  No.  3 
facing  [486]  the  masthouse. 

Q.    Facing  Masthouse  No.  2?  A.     Yes. 

Q.  Does  the  expression  "standing  at  the 
winches"  have  any  special  significance  with  refer- 
ence to  cargo  vessels  of  this  kind?  If  a  man  says, 
"I  am  standing  by  the  winches"  what  does  that 
mean  ? 
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A.  It  means  he  would  be  standing  by  the  throt- 
tles of  the  winches.  There  are  two  winches,  operated 
by  one  man. 

Q.     So  he  would  be 

A.  Controls  would  be  together  in  the  center  of 
the  hatch. 

Q.     He  would  be  operating  the  winches  then? 
A.     Yes. 

Q.  If  a  man  is  standing  at  the  winches,  at  the 
after  end  of  the  Hatch  No.  3,  you  say  he  would  be 
facing  forward  ?  A.     Yes. 

Q.  Would  the  entire  deck  forward  of  the  after 
end  of  Hatch  No.  3  be  visible  to  him? 

A.     Yes. 

Q.  And  would  these,  would  the  door  to  the  mast- 
house,  that  portion  of  the  masthouse  containing  the 
ventilator  shaft  and  the  escape  shaft,  also  be  visible 
to  such  a  man?  A.     Yes,  it  would. 

Q.  Would  a  man  walking  on  deck  and  approach- 
ing the  [487]  door  to  that  masthouse  be  visible  to 
the  indi^ddual  who  is  standing  at  the  winches? 

A.     Yes,  he  would. 

Q.  Now,  Captain,  have  you  been  on  board  the 
Linfield  Victory  recently? 

A.  I  was  on  board  about  the  middle  of  July,  or 
middle  of  August,  rather. 

Q.     Where  was  that? 

A.     In  San  Francisco,  or  Oakland,  rather. 

Q.     Where  was  the  vessel  docked  at  that  time? 

A.     At  the  Oakland  Army  Base. 
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Q.  Is  the  United  States  now  operating  that  ship 
itself?  A.     She  is. 

Q.  Is  your  company  acting  as  general  agent 
for  it? 

A.     We  are  acting  as  general  agent  for  it. 

Q.  Captain,  did  you  go  in  the  Masthouse  No.  2 
on  the  occasion  in  the  middle  of  August,  when  you 
were  up  there  in  Oakland?  A.     Yes,  I  did. 

Q.  Was  the  inside  of  the  masthouse  any  differ- 
ent in  the  slightest  particular  than  indicated  in 
these  photographs  on  the  board?  So  far  as  the 
physical  appearance  is  concerned. 

A.  No,  the  same  as  it  was  from  the  time  we 
took  delivery  of  her. 

Q.  Has  that  vessel  been  inspected  by  coastguard 
[488]  inspectors  since  April  1951? 

A.     Oh,  yes. 

Q.     At  the  regular  annual  inspection? 

A.  At  the  regular  annual  inspection.  Of  course, 
while  she  was  laid  up,  while  she  was  in  fleet  re- 
serve they  wouldn't  hold  the  inspections,  but  she 
was  reinspected  when  we  took  her  out  early  this 
year. 

Q.     Now,  Captain,  wiicn  the — withdraw  that. 

When  you  walk  down  or  climl)  down  this  ladder, 
where  Mr.  Wise  appears  in  Plaintiff's  Exhibit  No. 
1,  and  you  Avant  to  go  into  the  deck  immediately 
below  the  main  deck,  or  the  deck  immediately  below 
the  last  one  I  mentioned,  to  wit,  two  decks  below 
the  main  deck,  how  do  you  get  from  the  ladder  into 
the  hold? 
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A.     There  is  a  door  opening  at  the  side. 

Q.  That  is,  a  man  who  goes  down  there  would 
step  on  a  plate  at  the  x>articular  deck  level  he 
would  wanf?  A.    Yes. 

Q.  There  is  a  door,  then,  that  opens,  and  you 
walk  into  the  particular  hold,  is  that  correct? 

A.     That  is  correct. 

Q.  Now,  Captain,  was  the  after  section  of  Hatch 
No.  3  ox)en  on  the  day  when  you  examined  the  Lin- 
field  Victory  in  the  middle  of  August  1955,  at  Oak- 
land? 

A.     I  believe  it  was,  yes,  sir.  [489] 

Q.  And  was  the  vessel,  so  far  as  the  hatches 
were  concerned,  in  the  same  general  condition  as 
they  were  in  1951  ?  I  mean  the  physical  layout. 

A.     Oh,  yes,  the  physical  layout. 

Q.     The  hatches  were  the  same? 

A.     Same  hatches. 

Q.    And  the  size  of  the  holds,  and  so  forth? 

A.     Yes. 

Q.  On  that  deck,  when  you  were  aboard,  you  say 
you  went  into  Masthouse  No.  2.  With  the  after  sec- 
tion of  Hatch  No.  3  removed,  could  you  see  any 
light  coming  through  the  door  openings,  that  you 
have  referred  to,  leading  from  the  lower  holds  into 
that  escape  ladder  shaft? 

A.     I  could. 

Q.  Now,  Captain,  on  the  day  when  you  exam- 
ined the  Linfield  Victory,  did  it  have  these  ventila- 
tor cowls  on  the  masthouse  (indicating)  ? 

A.    Yes,  they  were  on  there. 
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Q.    Did  you  go  inside  the  Masthonse  No.  21 

A.    Yes,  I  did. 

Q.     Did  you  close  the  door?  A.     I  did. 

Q.     Did  you  lock  it?  A.     Dogged  it  down. 

Q.  Can  that  masthouse  door  be  dogged  or  un- 
dogged  either  [490]  from  the  outside  or  the  inside? 

A.    Yes,  it  can. 

The  Court:  I  think  that  term  might  well  be  ex- 
plained. 

Mr.  Gallagher:  All  right,  your  Honor,  thank 
you. 

Q.  By  Mr.  Gallagher:  When  you  say  "dog  it," 
mil  you  explain  it  with  reference  to  Plaintiff's 
Exhibit  No.  5?  What  do  you  mean  when  you  say 
"dog"  a  door  down? 

His  Honor  would  like  to  know. 

A.  These  objects  here  are  dogs  (indicating). 
They  are  swinging  contraptions  that  fit  against  a 
wedge  shape  on  the  door.  When  you  dog  it  do\\m, 
you  swing  that  in  and  jam  it  on  the  edge,  which 
pulls  the  door  against  the  gasket  and  makes  it 
water-tight.  The  door  will  have  six  dogs  on  it. 

Q.  In  other  words,  a  dog  is  just  an  iron  rod 
which  is  hinged  or  swiveled  at  one  end  ? 

A.    Yes. 

Q.  And  just  take  hold  of  it  and  pull  it  down, 
and  it  goes  against  a  wedge-shaped  piece  of  metal 
and  that  pressure  pushes  the  door  closed,  so  that 
it  is  water-tight?  A.     That  is  correct. 

Q.  That  operation,  you  say,  can  be  done  either 
from  the  inside  or  the  outside? 

A.     That  is  right. 


Kmma  IlidcJdson  323 

(Testimony  of  Henry  C.  Dyer.) 

Q.  Xow,  Captain,  you  say  you  went  in  there  and 
dogged  that  portion  of  Masthouse  No.  2  containing 
the  ventilator  [491]  shaft,  and  the  escape  shaft  re- 
ferred to  in  these  photographs  sometime  in  the  mid- 
dle of  August  1955?  A.     That  is  right. 

Q.    What  kind  of  day  was  it  ? 

A.     It  was  a  clear  day. 

Q.  Xow,  Captain,  when  you  went  inside,  A^ith 
the  door  closed,  was  there  any  light  which  came  in 
through  the  ventilator  cowl? 

A.     Yes,  it  was 

Q.     How  much  light? 

A.  It  was  quite  light.  I  don't  know  how  to  de- 
scribe how  much  light  was  there.  There  was  ample 
to  see  your  way  around. 

Q.  Could  you  see  the  stanchion  and  the  pipe 
railings?  A.     Oh,  yes. 

Q.     Could  you  see  the  ladder? 

A.    You  could  see  the  ladder. 

Q.     Could  you  see  there  were  two  shafts  there? 

A.     Very  plainly. 

Q.  Now,  did  you  also  go  inside  the  masthouse 
with  the  door  open?  A.    Yes. 

Q.  And  what  was  the  condition  of  A'isibility  in 
there  with  reference  to  whether  you  could  or  could 
not  read  ordinary  newspaper  print?  [492] 

A.  Well,  I  believe  that  I  could  have  read  print 
inside  as  well  as  out,  provided  I  had  my  glasses. 

Q.  Xow,  that  ship,  you  say,  was  operated  by  the 
Government?  A.     Yes. 

Q.     So  that  all  of  these  things  you  testified  to 
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have  reference  to  physical  things  you  say  you  ob- 
served when  you  went  in  that  masthouse'? 

A.     That  is  right. 

Q.  Aiid  you  understand,  of  course,  that  if  you 
have  testified  to  anything  which  is  not  true,  it 
would  be  a  very  simple  matter  for  the  proper  au- 
thorities to  check  up  on  you  by  going  into  the  mast- 
house  themselves? 

A.     That  is  quite  true. 

Q.  You  realize  that  your  testimony  about  the 
condition  of  visibility  inside  that  masthouse  relates 
to  a  material  fact  in  this  case? 

A.     That  is  true. 

Q.  Captain,  in  April  1951,  was  there  any  cus- 
tom of  any  kind  or  character  with  reference  to 
searching  a  ship  for  a  man,  not  on  articles,  who 
fails  to  show  up  at  the  appointed  time  for  his  job, 
when  the  ship  is  tied  up  at  a  dock  in  any  city  in 
the  United  States?  A.     Not  that  I  know  of. 

Q.     Did  you  ever  hear  of  any  such  thing?  [493] 

A.     No. 

Q.  When  seamen  are  not  on  articles,  can  they 
quit  any  time  they  want  to?  A.     Yes. 

Q.     They  just  walk  off  and  say  nothing? 

A.  Well,  they  come  back  to  claim  their  pay.  But 
that  is  quite  often  what  happens.  They  will  just 
walk  off  and  come  back  later,  or  come  back  to  the 
office  and  claim  their  pay. 

The  Court :  What  are  the  conditions  under  which 
seamen  work  without  articles? 

The  Witness:    When  a  vessel  is  operating  coast- 
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wise,  that  is,  yon  have  a  portion  of  the  voyage  on 
both  coasts,  where  we  are  not  compelled  by  the 
statute  to  put  them  on  articles  and  where,  for  our 
own  convenience  and  the  men's  convenience,  we 
keep  them  just  on  what  we  call  coastwise  articles, 
which  just  means  a  listing  of  the  men  employed. 

And  that  is  like — we  may  have  some  men,  that 
might  go  to  the  hospital  in  New  York,  and  we  have 
to  have  a  replacement  there.  In  an  intercoastal  voy- 
age, she  would  go  to  Baltimore  and  Philadelphia, 
and  then  sail  for  the  Canal,  and  chances  are  we 
wouldn't  put  the  man  on  articles  until  just  prior 
to  sailing  for  the  Canal,  for  the  simple  reason  if 
he  was  unsatisfactory,  an  unsatisfactoiy  employee, 
we  could  get  rid  of  him  without  any  trouble; 
where,  if  he  didn't  like  it,  he  could  quit  anytime. 

The  Court:  In  the  meantime,  until  one  side  or 
the  other  became  dissatisfied,  he  would  work? 

The  Witness:    Yes. 

Q.  (By  Mr.  Gallagher)  :  Now,  Captain,  I  am 
calling  your  attention  to  Plaintiff's  Exhibit  15  in 
this  case,  and  in  x^articular  to  the  log  entries  imder 
date  of  Tuesday,  April  24,  1951,  and  do^^^l  here  it 
says,  "1715  Olive  Kupau,  A.  B.  Reported  for  duty.'^ 

What  does  1715  mean  to  landlubbers  ? 

A.     5:15  p.m. 

Q.  5 :15  p.m.  So  that  at  5 :15  p.m.  on  that  day  an 
able-bodied  seaman  named  Kupau  reported  for 
duty?  A.     That  is  right.  [495] 

*     *     *     *     -Sfr 
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Q.  (By  Mr.  Gallagher) :  Captain,  it  apjoears 
here  in  the  record  that  Ernest  Kalmin,  the  boat- 
swain, gave  testimony  at  an  investigating  unit  of 
the  United  States  Coastguard  at  Philadelphia  on 
May  1,  1951. 

I  would  like  to  ask  you,  Captain,  whether  that 
is  the  same  branch  of  the  Govermnent  I  am  talking 
about,  the  Coastguard,  the  same  branch  of  the  Gov- 
ernment of  the  United  States  as  conducts  the  in- 
spection and  certification  of  vessels  of  the  type  of 
the  Linfield  Victory.  A.     That  is  correct. 

Q.  "With  reference  to  these  other  Victory  ships 
that  your  company  o\^ms  and  which  it  has  operated 
under  bare  boat  charters,  and  with  reference  to 
which  it  has  acted  as  general  agent  for  the  United 
States  of  America,  were  each  and  every  one  of  those 
ships  inspected  and  was  a  regular  certificate  of  in- 
spection issued  for  each  and  every  one  of  them  by 
the  Coastguard?  A.    Yes,  sir. 

Q.  Did  all  of  those  inspections  occur  at  either 
Portland  or  Seattle,  or  were  they  inspected  at  times 
throughout  the  United  States? 

A.  Oh,  they  were  inspected  at  times  through- 
out the  [496]  United  States,  wherever 

Q.  So  there  would  be  many  different  inspectors 
who  inspected  and  passed  these  vessels'? 

A.  Wherever  the  certificate  expires,  there  you 
have  to  have — the  first  American  i:)ort,  has  to  be 
inspected. 

Mr.  Galladier:    Take  the  mtness. 
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Cross  Examination 

Q.  (By  Mr.  Simpson) :  Captain,  have  you  ever 
tried  to  read  a  newspaper  in  that  masthoiise,  even 
with  your  glasses  ?  A.     No,  I  haven't. 

Q.  Directing  your  attention  to  Plaintiff's  No.  4, 
I  am  going  to  ask  you  to  step  down  and  point 
something  out  to  the  jury,  if  you  will. 

I  call  your  attention  to  Plaintiff's  No.  4,  which 
has  been  identified  as  the  starboard  side  of  the 
masthouse  of  the  Linfield  Victory,  and  I  ask  you 
if  you  can  tell  me  what  this  is  starting  up  here, 
Captain  (indicating). 

A.     That  is  a  reel  for  a  heavy  lift^ 

Q.     I  misled  you.  I  mean  from  the  very  top. 

A.  This  is  a  cowl  for  the  starboard  ventilator 
shaft. 

Q.  As  the  ventilator  shaft  goes  down,  how  far 
does  it  go  down  in  the  Linfield  Victory? 

A.     Down  to  the  lower  hold. 

Q.    The  same  as  the  one  on  the  port  side?  [497] 

A.     The  same. 

Q.  Looking  in  here  is  there  something  which 
blocks  that  off  or  not? 

A.  Yes;  bulkhead.  This  shaft  is  not  like  this 
one  here  (indicating). 

Q.     Plaintiff's  No.  1. 

A.  This  is  not  available  from  this  end — star- 
board shaft  is  not  available. 

Q.  Captain,  in  your  experience  have  you  ever  at 
any  time  seen  a  screen  or  a  grate  of  any  kind  over 
a  ventilator  shaft  on  a  Victory  ship  ? 
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A.  Do  yon  mean  over  the  head  of  the  shaft  or 
over 

Q.    Yes. 

A.  No.  Yon  have  on  the  ontside  where  they  put 
anti-bomb  screens  on  during  the  Avar. 

Q.  Have  you  ever  seen  them  on  any  other  kind 
of  ships?  A.     No. 

Mr.  Gallagher:  Your  Honor,  I  think  maybe 
there  is  a  little  uncertainty.  He  says  on  the  outside. 
I  think  he  should  point  out  what  he  is  referring  to. 

The  Witness:    Screens  on  the  outside. 

The  Court :  If  you  are  not  satisfied  with  this  in- 
terrogation, you  can  clear  it  uj)  on  redirect. 

Mr.  Gallagher:  The  picture  shows  screens  on 
the  outside,  your  Honor,  right  there  (indicating). 

The  Court:  Let  Mr.  Simpson  conduct  his  case 
and  you  conduct  yours. 

Q.  (By  Mr.  Simpson)  :  Captain,  in  referring 
to  Plaintiff's  Exhibit  No.  4,  the  masthouse  on  the 
starboard  side,  you  pointed  out  a  cargo  light,  is  that 
not  correct? 

A.  I  don't  remember  the  names.  Which  is  Plain- 
tiff's No.  4? 

Q.  This  is  Plaintiff's  No.  4,  Captain  (indicat- 
ing). A.    Yes,  that  is  a  cargo  light. 

The  Court:     I  think  you  might  have  him  stand 
so  that  the  jury  can  see. 
The  Witness:    I  am  sorry. 

Q.     (By  Mr.  Simpson)  :    This  object 

A.  That  particular  object  there  is  a  cargo  light, 
a  porta])lc  cargo  light. 
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Q.  If  a  seaman  wanted  to  use  a  portable  light 
in  Mastliouse  No.  2  on  the  port  side,  where  would 
he  eomiect  if? 

A.  He  would  connect  it  at  this  outlet  (indicat- 
ing). 

Q.     You  are  referring  to  Plaintiff's  Xo.  7? 

A.  Yes,  this  outlet  right  here  (indicating),  just 
inside  this 

Q.  This  place  marked  on  Plaintiff's  No.  7  as 
"  Electrical  outlet' '  ?  A.     Yes. 

Q.  Now,  you  have  mentioned  that  these  particu- 
lar doors  [499]  were  dogged  down?  A.     Yes. 

Q.  When  you  went  in — are  these  dogged  at  the 
present  time,  these  you  examined  here  (indicating)  ? 

A.     Yes,  these  are  dogged  (indicating). 

Q.  If  a  person  wanted  to  use  this  light  inside 
of  Mastliouse  No.  2  on  the  port  side,  could  he  close 
that  door  and  have  a  cord  go  through  that  dogged 
door?  A.     Oh,  no. 

Q.  A  last  question,  Cax^tain:  When  you  were  in 
Masthouse  No.  2  on  the  Linfield  Victory,  with  the 
door  closed,  was  the  light  on  the  inside  the  same  as 
the  light  out  on  the  deck,  without  a  covering? 

A.    You  mean  was 

Q.    Was  the  illumination  as  bright? 

A.     Oh,  no,  naturally,  it  couldn't  be. 

Q.    With  the  door  open,  was  it  as  bright? 

A.     No. 

Mr.  Simpson:    No  further  questions. 
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Redirect  Examination 

Q.  (By  Mr.  Gallagher)  :  Captain,  just  one  or 
two  further  questions.  Was  there  any  way  for  any 
seaman  or  anybody  else  to  get  into  that  portion  of 
Masthouse  No.  2  where  the  ventilator  shaft  and  the 
escape  shaft  were  located,  from  the  main  deck, 
without  opening  [500]  the  door  and  walking 
through  if? 

A.     From  the  main  deck? 

Q.     From  the  main  deck. 

A.     No,  that  is  the  only  access. 

Q.  Now,  on  these  Victory  ships,  are  there  lad- 
ders at  the  forward  hatch  coaming  and  the  after 
hatch  coaming  of  Hatch  No.  3? 

A.     Yes,  there  are. 

Q.  Would  it  be  iwssible  for  a  man  to  go  from 
the  deck  down  such  a  ladder  to  a  lower  hold,  and 
then  walk  through  the  door  at  the  forward  bulk- 
head of  Hold  No.  3,  and  go  from  there  up  the 
ladder?  A.     Yes,  perfectly 

Q.     In  the  escape  shaft. 

A.  Yes,  he  could  come  down  one  way  and  go  up 
the  other;  yes. 

Q.  And  if  he  came  up  this  ladder,  would  there 
be  any  way  he  could  yet  out  of  the  masthouse,  ex- 
cepting either  walk  through  an  open  door  or  open 
the  door  and  walk  out  (indicating)  ? 

A.     That  is  the  only  way. 

Q.  Now,  you  mentioned  something  alDout  screens 
on  the  outside.  Captain,  I  call  your  attention  to 
the  Plaintiff's  Exhibits  Nos.  7  and  8. 
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What  are  these  objects  here  at  the  upper  portion 
of  the  [501]  ventilator  coavI  (indicating). 

A.     Those  are  ventilator  cowls  with  screens. 

Q.  Are  those  the  screens  you  referred  to,  which 
are  placed  over  the  ventilator  on  the  outside? 

A.  That  is  what  I  was  talking  about,  yes.  [502] 
***** 

Wednesday,  October  12,  1955;  10:00  a.m. 

The  Court:     Good  morning. 

The  jury  and  parties  being  present,  proceed. 

Mr.  Gallagher:  Your  Honor,  at  this  time  I  re- 
quest the  couii:  to  receive  and  have  marked  as  an 
exhibit  the  Shipi)ing  Articles,  which  w^ere  marked 
for  identification  yesterday. 

Mr.  Simpson:  Your  Honor,  the  plaintiff  objects 
to  the  admissibility  of  them  on  the  ground  that  they 
are  in  no  way  revelant  to  any  issue  contained  in  the 
pleadings,  and  that  they  in  no  way  establish  any 
issue  resi^ecting  liability  or  damages,  and  for  that 
reason  are  both  immaterial  and  incompetent. 

Mr.  Gallagher:    May  I  reply  to  that? 

The  Court:  No,  you  don't  need  to.  The  ol)jec- 
tion  you  have,  Mr.  Simpson,  goes  to  the  weight 
rather  than  the  admissibility.  I  think  the  door  must 
be  open  for  them  and  the  weight  is  something 
which  both  you  and  Mr.  Gallagher  may  argue  to  the 
jury,  and  it  will  be  for  the  jury  to  decide. 

So  that  the  Shipping  Articles  are  admitted. 

The  Clerk:    Defendant's  C. 
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(The  document  xireviously  marked  Defend- 
ant's C  for  identification  was  received  in  evi- 
dence.)  [507] 

*  *  *  *  * 

The  Court:  While  you  are  all  here,  I  read  to 
myself  last  night  the  instructions,  reading  them 
slowly  as  I  would  if  I  were  giving  them  to  the  jury. 

Mr.  Gallagher:  That  is  about  250  words  a 
minute. 

The  Court:  They  are  tremendously  long  and 
each  of  you  have  given  a  lot  of  B.A.J.I.,  with  what 
you  call  adaptations.  The  adax)tations  in  each  case 
partake  somev/hat  of  the  nature  of  advocacy,  and 
I  think  that  the  court  will  reject  all  instructions 
which  are  offered. 

Now,  I  don't  mean  by  that  I  might  not  give  some, 
but  I  am  just  putting  you  on  notice,  I  don't  prom- 
ise to  give  any  instructions  which  either  of  you 
have  offered,  because  going  over  them  all  and  see- 
ing the  context  of  those  I  had  selected  to  give, 
there  are  so  many  adaptations  that  I  don't  think 
should  be  in  the  charge,  and  I  will  undertake  to 
base  the  charge  on  B.A.J.I.  and  read  the  B.A.J.I. 
instructions. 

I  am  just  telling  you  that  now  so  you  will  not 
be  misled  into  thinking  I  am  going  to  read  verbatim 
any  instruction  which  you  have  offered  and  base 
any  argimient  upon  the  text  of  it.  [570] 

Mr.  Gallagher:  I  request  that  the  court  inform 
us,  particularly  me,  specifically  of  its  action  with 
reference  to  all  of  the  proposed  instructions  which 
have  been  submitted  to  the  court  on  behalf  of  the 
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defendant,  and  all  of  the  instructions  which  have 
been  submitted  to  the  court  on  behalf  of  the  plain- 
tiff, because  when  this  jury  is  instructed,  and  be- 
fore it  conunences  deliberation,  I  anticipate  that  it 
will  be  necessary  to  state  excei^tions  to  the  charge 
as  given,  and  to  the  refusals  to  charge. 

It  will  obviously  take  me  a  much  longer  time  if 
your  Honor  instructs  the  jury  orally,  without  refer- 
ence to  any  of  the  written  requests,  because  under 
those  circumstances  I  will  have  to  have  the  reporter 
check  with  me  as  to  the  exact  language  used  by  the 
court,  so  that  my  exceptions  will  be  referrable  to 
points  of  law  which  I  desire  to  state. 

And  I  respectfully  contend  that  the  court  must, 
upon  request,  specifically  advise  counsel  with  ref- 
erence to  its  action  as  to  each  proposed  instruction, 
whether  it  will  or  will  not  give  the  same.  If  it  does 
not  intend  to  give  the  same  as  requested,  how  much 
of  the  same  it  intends  to  give. 

If  it  intends  to  reject  the  whole,  that  we  be  ad- 
vised of  that  fact. 

The  Court:  The  proposed  instructions  for  the 
defendant  are  so  long  that  they  have  overworked 
the  privilege  of  counsel  to  submit  instructions.  You 
know,  from  your  years  here,  [571]  it  is  the  custom 
of  the  judges  to  give  generally  the  B.A.J.I.  instruc- 
tions in  these  cases.  And  I  think  counsel  should 
submit  a  modest  number  of  instructions  on  special 
charges,  but  you  have  gone  into  argument.  There 
are  over  a  hundred  pages  of  instructions,  of  these 
long  32-line  foolscap,  and  it  Avill  just  put  too  much 
of  a  burden  on  a  judge  and  result  in  too  long  a 
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delay  to  go  through  and  settle  all  of  them  with 
finality  in  advance.  You  are  going  to  have  to  live 
with  the  instructions  as  given. 

I  will  try  to  cover  everything  and  I  will  give 
much  of  what  you  have  requested,  but  not  in  long 
and  argumentative  language. 

Mr.  Gallagher:  Well,  of  course,  your  Honor  is 
entitled  to  form  the  opinion  they  are  argumentative. 
I  respectfully  differ.  I  don't  think  they  are  argu- 
mentative. 

I  prepared  these  carefully  and  I  want  to  call  your 
Honor's  attention  to  something  that  we  discussed 
yesterday.  When  I  said  that  Mr.  Simpson,  as  coun- 
sel for  the  plaintiff,  had  disavowed  any  cause  of 
action  with  reference  to  damages  for  death,  based 
upon  the  allegations  of  Paragraph  IX,  I  was 
correct. 

During  the  last  trial  your  Honor  so  stated  and  I 
have  got  the  transcript  where  it  occurred. 

The  Court :  That  trial  is  finished  and  done.  Now, 
at  that  trial,  however,  I  think  at  the  outset  I  read 
the  complaint.  [572]  And  you  took  great  exception 
to  it.  At  this  time  you  admonished  me  you  would 
take  exception  if  I  read  the  complaint. 

Now,  I  find  throughout  your  instructions  con- 
tinual reference  to  the  complaint  and  to  the  ab- 
sence of  proof  upon  certain  things. 

We  are  done  with  this  colloquy.  We  will  proceed 
to  take  further  evidence  or  argument,  as  you  wish. 
If  you  aren't  in  a  position  to  start  arguing  today, 
we  will  put  it  over  until  tomorrow.  I  won't  rush 
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you.  I  am  not  going  to  spend  endless  time  here  in 
debate. 

Mr.  Gallagher:  I  would  prefer  to  have  an  ad- 
jourmnent  at  this  time.  The  defendant  will  rest. 

Mr.  Simpson:     I  would 

The  Court:    You  have  rested? 

Mr.  Simpson:    I  have  rested. 

The  Court:     You  have  rested? 

Mr.  Gallagher:    Yes,  your  Honor. 

The  Court:  It  is  then  a  matter  for  argument. 
***** 

The  Court:  The  court  convenes  in  the  absence 
of  the  jury.  I  will  hear  any  motions  which  are 
made. 

Mr.  Gallagher:  If  your  Honor  please,  the 
defendant  moves  the  court  for  an  order  striking 
from  the  testimony  of  Captain  Crawford  all  testi- 
mony which  he  gave  with  reference  to  an  alleged 
custom  of  searching  for  missing  members  of  the 
crew  or  absent  members  of  the  crew,  and  his  con- 
clusions and  opinions  with  reference  to  what  part 
of  a  ship  should  be  searched,  upon  the  following 
grounds : 

With  reference  to  the  alleged  custom,  none  of 
said  evidence  was  competent,  and  none  of  it  was 
relevant. 

The  captain  himself  stated  that  it  was  based 
solely,  in  so  far  as  1951  was  concerned,  upon  what 
he  had  read  in  books  [575]  and  what  he  was  told, 
to  wit,  hearsay. 

Now,  so  far  as  what  parts  of  a  ship  should  be 
searched  when  a  seaman  not  on  Articles  is  miss- 
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ing  or  absent  from  work  is  concerned,  that  stated 
a  pure,  unadulterated  conclusion  of  the  cai^tain. 

Furthermore,  the  next  ground  is  there  is  no  evi- 
dence of  any  kind  or  character,  no  testimony  given 
by  Captain  Crawford  with  reference  to  the  exist- 
ence of  any  such  custom  at  Baltimore,  Maryland, 
in  Ax)ril  1951,  and  no  reference  to  any  such  cus- 
tom pertaining  to  the  particular  vessel,  to  wit,  the 
Linfield  Victory. 

I  also  move  to  strike  out  Captain  Crawford's 
testimony  that  he  has  observed  hea^y  screens  lo- 
cated where  the  pipe  railings  are  located  in  Plain- 
tiff's Exhibits  Nos.  1,  2  and  3,  upon  the  ground 
that  there  is  no  evidence  showing  that  it  amounted 
to  a  custom  or  that  the  conditions  were  substan- 
tially similar,  or  that  it  amounted  to  any  more  than 
a  single  instance  of  what  he  had  observed  some 
individual  shii)owner  may  have  done. 

Those  are  the  motions  to  strike,  so  far  as  Cap- 
tain Crawford  is  concerned. 

The  Court:    Denied. 

Mr.  Gallagher:  Now,  the  defendant  moves  for 
a  directed  verdict  with  reference  to  the  claim  set 
forth  in  the  so-called  first  cause  of  action,  in  Para- 
graph IX,  upon  the  [576]  follomng  grounds: 

1.  There  was  no  legal  duty  imposed  by  the 
Jones  Act  or  any  modification  or  extension  of  the 
common  law  rights  or  remedy  available  to  railway 
employees  to  search  for  or  discover  an  injured 
seaman ; 

2.  The  so-called  survival  cause  of  action,  which 
is  set  forth  in  the  first  so-called  cause  of  action,  is 
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purely  statutory  and  the  sole  and  only  basis  of  any 
possible  recovery  would  be,  in  so  far  as  damage  is 
concerned,  proof  of  conscious  pain  and  suffering. 
And  there  is  no  proof  here  with  reference  to  that 
cause  of  action,  showing  that  if  he  had  been 
searched  for  or  if  he  had  been  found  conscious 
pain  or  suffering  would,  in  all  probability,  have 
been  avoided. 

The  Court:  The  court  granted  such  a  motion 
when  this  case  was  tried  before  and  was  reversed 
on  it. 

Mr.  Gallagher:  Not  that  motion.  Your  Honor 
granted  a  motion  for  a  directed  verdict  with  ref- 
erence to  the  first  cause  of  action,  in  so  far  as  it 
had  to  do  with  a  recovery  by  the  widow  of  damages 
for  the  conscious  pain  and  suffering  of  the  de- 
ceased. 

But  there  is  no  legal  duty  imposed  upon  the 
owner  of  a  ship  to  search  for  or  find  a  seaman  who 
is  missing  or  absent  from  his  jol),  when  the  shij) 
is  tied  up  at  a  dock  in  any  city  in  the  United  States. 

The  Court:  I  can't  conceive  that  if  the  Circuit 
Court  [577]  felt  that  to  be  the  case  they  would 
have  reversed  it  and  ordered  a  new  trial,  when  the 
new  trial  upon  substantially  the  same  evidence  on 
that  cause  of  action  would  be  something  which  must 
result  in  judgment  for  the  defendant. 

They  just  don't  reverse  unless  they  think  that 
the  new  trial  is  possibly — that  if  a  judgment  goes 
the  other  way  on  the  new  trial  it  would  be  possibly 
sustainable,  at  least,  upon  the  legal  theory. 

Mr.  G  allagher :    The  evidence  is  different,  if  your 
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Honor  please.  I  don't  expect  you  to  agree  with  me, 
but  I  contend  the  evidence  is  different  in  this  rec- 
ord than  it  was  in  the  first  record. 

The  Court :  Of  course,  there  are  many  areas  that 
we  have  not  touched  on  in  this  case  that  were  in 
the  other,  but  I  think  the  evidence  as  to  the  first 
cause  of  action  is  sufficient  to  pose  a  jury  question, 
and  the  motion  is  denied. 

Mr.  Gallagher:  There  is  another  cause  of  action 
set  forth  in  the  first  cause  of  action,  or  another 
claim.  That  is  the  claim  predicated  upon  the  alle- 
gations or  averments  in  Paragraphs  VI  and  VII. 
That  has  to  do  with  the  conditions  as  to  conscious 
pain  and  suffering. 

Now,  with  reference  to  that  cause  of  action,  the 
defendant  moves  the  court  for  a  directed  verdict 
upon  each  of  the  following  grounds: 

1.  There  is  no  evidence  showing  or  from  which 
the  jury  [578]  could  infer  that  there  was  any  ac- 
tionable negligence  on  the  part  of  the  defendant 
in  respect  to  any  failure  or  neglect  to  supply  the 
deceased  with  sufficient  safety  appliances  in  and 
about  said  ventilator  shaft  to  provide  a  reasonably 
safe  place  to  work; 

2.  There  is  no  evidence,  direct  or  indirect,  show- 
ing that  Nathanael  Patrick  Hutchison  suffered  any 
injury  in  the  course  of  his  employment; 

3.  There  is  no  evidence,  direct  or  indirect,  show- 
ing that  at  the  very  time  when  Nathanael  Patrick 
Hutchison  fell  into  the  shaft  and  sustained  his  in- 
juries, or  even  at  the  time  he  fell  into  the  shaft 
he  was  actually  an  employee  of  the  defendant; 
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4.  That  lie  was  acting  in  the  course  of  his  em- 
ployment at  such  precise  time ; 

5.  There  is  no  evidence,  direct  or  indirect,  show- 
ing that  any  condition  in  the  masthouse  was  the 
proximate  cause  of  the  injuries  which  he  suffered 
at  the  time  he  fell  into  the  ventilator  shaft; 

6.  There  is  no  evidence  proving  or  tending  to 
prove  that  on  the  date  of  the  accident,  whatever  it 
was,  or  when  the  accident  occurred,  whenever  it 
may  have  been,  there  was  any  necessity  for  any 
artificial  illumination  of  any  kind  or  character  in- 
side the  masthouse,  in  order  to  enable  any  ordi- 
narily prudent  or  ordinarily  intelligent  individual 
to  [579]  clearly  see  and  observe  each  and  every 
condition  of  the  masthouse,  including,  but  not  lim- 
ited thereto,  the  ventilator  shaft,  the  pipe  railing 
safety  appliance  around  it,  the  escape  shaft  and 
the  ladder  going  down  the  escape  shaft. 

And,  parenthetically,  I  move  to  strike  out  the 
testimony  with  reference,  or,  the  evidence  with  ref- 
erence to  the  lack  of  a  permanent  electrical  instal- 
lation in  that  masthouse  upon  the  ground  no  foun- 
dation has  been  laid  showing  there  was  any  need 
for  any  artificial  illumination  of  any  Idnd. 

The  Court :  The  main  motion  and  the  parentheti- 
cal motion  are  and  each  one  is  denied. 

Mr.  Gallagher:  Now,  I  move  the  court  for  a 
directed  verdict  with  reference  to  the  last  claim, 
which  is  denominated  in  the  amended  complaint  as 
the  second  cause  of  action,  upon  the  follomng 
grounds,  and  each  thereof: 

1.    There  is  no  evidence  proving  or  tending  to 
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prove  that  the  defendant  was  guilty  of  actionable 
negligence ; 

2.  There  is  no  evidence,  direct  or  indirect,  prov- 
ing or  from  which  a  jury  might  find  that  the  de- 
fendant breached  any  legal  duty  which  it  owed 
to  Nathanael  Patrick  Hutchison.  And  by  refer- 
ence thereto  I  incorporate  each  and  every  separate 
ground  of  my  motions  for  nonsuit  and  for  directed 
verdicts  made  now,  if  that  is  satisfactory  to  your 
Honor. 

The  Court:     Yes,  it  is  satisfactory.   [580] 

Mr.  Gallagher:  May  I  make  one  statement  to 
the  court  with  reference  to  this — their  claim  of  a 
cause  of  action  set  forth  in  Paragraph  IX,  about 
getting  him  to  a  hospital  and  so  forth? 

The  Court:     Yes. 

Mr.  Gallagher:  I  would  like  to  have  this  con- 
sidered as  included  in  my  motion.  Your  Honor  has 
denied  it,  but  I  will  ask  you  to  set  aside  the  ruling 
for  the  purpose  of  allowing  me  to  assert  one  fur- 
ther ground. 

The  Court:    Yes. 

Mr.  Gallagher:  There  is  no  evidence,  direct  or 
indirect,  showing  any  of  the  following  conditions: 

1.  That  in  the  city  of  Baltimore,  Maryland,  on 
April  24,  1951,  or  on  the  particular  date,  whatever 
it  was,  that  Nathanael  Patrick  Hutchison  fell  into 
the  ventilator  shaft,  there  was  a  hospital  with  avail- 
able operating  room  facilities,  which  could  have 
been  used  for  the  purpose  of  performing  an  opera- 
tion upon  Nathanael  Patrick  Hutchison; 

2.  There  is  no  evidence,  direct  or  indirect,  show- 


Emma  Hutchison  341 

ing  that  there  was  available,  in  the  exercise  of  ordi- 
nary care,  any  surgeon  competent  to  perform  an 
operation  upon  this  man's  head  by  cutting  open  his 
skull  and  evacuating  whatever  blood  may  have  been 
inside  the  dura  at  said  time; 

3.  There  is  no  evidence,  direct  or  indirect,  show- 
ing that  an  ambulance  could  have  been  obtained 
and  could  have  [581]  gotten  to  the  ship  where  it 
was  located,  from  wherever  an  ambulance  might 
have  been  located,  remove  the  body,  conscious  or 
unconscious,  from  the  ventilator  shaft,  gotten  it 
into  the  ambulance  and  gotten  it  to  a  hospital  in 
time  to  have  x^ermitted  a  competent  surgeon  to  have 
performed  any  type  of  surgical  operation  at  the 
time  he  got  there. 

And  one  other  ground,  in  so  far  as  this  particu- 
lar cause  of  action  is  concerned,  there  is  no  evi- 
dence, direct  or  indirect,  showing  what  the  distances 
were  which  existed  between  where  the  ship  was 
and  where  an  adequate  hospital  was  located. 

What  the  distance  was  between  where  any  com- 
petent doctor  may  have  been  and  the  hospital: 
whether  any  competent  doctor  was  free  to  pc^rform 
any  such  operation;  whether  laboratory  technicians 
would  have  been  available.  All  of  those  things  which 
would  have  to  take  place  before  any  operation 
could  be  performed. 

That  cause  of  action  and  those  claims  based  upon 
that  theqry  are,  I  respectfully  submit,  in  addition  to 
the  grounds  stated,  predicated  solely  and  exclusively 
upon  speculation,  surmise  and  conjecture,  and  I 
have  in  mind  what  the  Honor al^le  Frank  Murphy 
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said  in  the  Lavender  case  about  speculation  and 
conjecture. 

The  complexion  of  the  court  has  changed  since 
then,  and  in  the  case  of  Moore  v.  Chesapeake  & 
Ohio  Railroad  Company,  [582]  the  Supreme  Court 
said,  "Speculation  cannot  do  duty  or  take  the  place 
of  probative  facts." 

The  Court:  Mr.  Simpson,  are  you  arguing  as  a 
separate  cause  of  action  here,  or  basis  for  recovery, 
the  failure  to  institute  a  search  for  Mr.  Hutchison"? 

Mr.  Simpson:  Yes,  your  Honor,  we  are,  in  that 
we  have  alleged  that  the  officers  by  failing  to  con- 
duct such  a  search  were  negligent  in  the  perform- 
ance of  the  duty  imposed  upon  them  by  law. 

In  other  words,  there  are  two  basic  aspects  of 
our  particular  proposal.  First  of  all,  under  the 
Jones  Act  the  employer  is  definitely  required  to 
provide  a  reasonably  safe  place  for  the  employee 
to  work,  and  we,  as  your  Honor  knows,  have  pur- 
sued that. 

And,  secondly,  that  the  officers,  agents  and  em- 
ployees of  the  defendant  are  expected  to  exercise 
due  care  for  the  safety  of  the  members  of  the  crew 
coming  under  their  charge. 

And  we  have  endeavored  to  demonstrate  by  fail- 
ing to  conduct  a  search  they  have  failed  in  that 
respect.  And  I  have  in  particular,  your  Honor,  re- 
lied upon  the  case  of  Harris  v.  The  Pennsylvania 
Railroad  Company,  50  F.  (2d)  866,  at  868,  where 
the  court,  dealing  with  a  problem  where  a  seaman 
fell  off  of  a  tug,  through  his  own  negligence,  dealt 
with  the  specific  question,  was  the  employer  under 
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a  duty  to  actually  throw  a  line  to  the  man  who 
solely,  by  reason  of  his  own  [583]  negligence,  had 
ended  up  in  this  predicament. 

The  court,  in  rather  extensive  language,  went  on 
to  point  out  that  the  relationship  in  this  particular 
case,  imder  the  Jones  Act,  included  not  only  the 
negligence  involved — or,  the  failure  to  provide  a 
seaworthy  ship,  but  extended  further,  if  there  was 
negligence  on  the  part  of  the  employees  in  looking 
after  the  care,  by  omission  as  well  as  commis- 
sion  

The  Court:  Your  amended  complaint  puts  the 
two  into  one  cause  of  action,  and  I  am  wondering 
now  if  you  are  contending  you  have  separate  causes 
of  action. 

Mr.  Gallagher:    They  contend  they  have  three. 

Mr.  Simpson:  No,  your  Honor.  Our  position 
basically  is  that  there  are  two  elements  of  the 
negligence  embodied  here. 

The  first  element  is  failure  to  provide  a  safe  place 
in  which  to  work. 

The  second  element  of  negligence  is  in  the  omis- 
sion to  conduct  the  search  regarding  this  missing 
employee. 

Now,  that  is  based  upon  the  first  cause  of  action 
pertaining  to  the  matter  Mr.  Gallagher  referred  to 
of  conscious  pain  and  suffering.  It  also  is  embodied 
in  the  liability  with  respect  to  the  second  cause  of 
action,  which  is  the  pecuniary  loss  of  the  widow. 

Mr.  Gallagher:  Then  their  claim  is  essentially 
this :  If  he  had  been  gotten  to  a  hospital  he  wouldn't 
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have  died.  [584]  Therefore,  the  injuries  that  he 
suffered  at  the  time  he  fell  into  the  ventilator  shaft 
would  not  be  a  proximate  cause  of  his  death. 

But  the  claimed  negligence,  which  was  the  proxi- 
mate cause  of  his  death,  was  the  failure  to  get  him 
to  the  hospital. 

Now,  in  that  connection,  I  would  like  to  respect- 
fully call  your  Honor's  attention  to  this  proposi- 
tion: The  duty  to  furnish  care  to  an  injured  sea- 
man arises  only  when  the  injured  seaman  suffers 
injury  in  the  service  of  the  ship.  And  there  is  no 
duty  imposed  upon  the  master  of  the  ship,  who  is 
the  sole  person  on  board  the  ship,  who  represents 
the  employer  for  this  purpose,  to  do  anything  about 
getting  a  man  to  medical  care  until  the  master 
knows,  has  actual  knowledge  of  the  fact  that  such 
person  has  suffered  a  serious  injury  or  at  the  very 
most  until  the  master  knows  of  facts  from  which 
an  ordinarily  prudent  person  would  know,  in  the 
exercise  of  ordinary  intelligence,  that  medical  care 
was  necessary. 

Now,  there  is  not  a  word  of  evidence  in  this 
record  showing  that  the  master  of  this  vessel  knew 
that  this  man  didn't  show  up  at  1:00  p.m.  on  April 
24th,  or  that  he  didn't  show  up  at  8:00  o'clock  the 
next  morning,  or  that  he  didn't  show  up  at  8:00 
o'clock  the  morning  after  that. 

Therefore,  there  is  no  possible  foundation  here 
for  any  claim  for  damages  on  the  death  cause  of 
action,  predicated  [585]  upon  the  theory  that  the 
master  of  the  vessel  negligently  failed  to  procure 
proper  medical  care  for  this  man,  there  being  no 
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evidence  showing  that  the  master  knew  or  should 
have  known  of  the  necessity. 

Now,  there  is  one  other  point  in  this  case 

The  Court:     On  this  motion 

Mr.  Gallagher:  Well,  I  don't  want  to  mislead 
counsel.  When  I  prepared  my  proposed  instructions 
I  relied  upon  the  disavowal  which  the  plaintiff  had 
made  during  the  last  trial,  which  was  after  the 
first  amended  complaint  was  filed,  during  the  pre- 
trial, referred  to  during  the  trial,  and  it  is  in  the 
record,  that  they  did  not  assert  any  claim  for  dam- 
ages by  reason  of  the  alleged  failure  to  get  him  to 
a  hospital  or  to  get  him  medical  care,  on  the  as- 
sumi:»tion  that  that  would  be  the  case  here,  which 
has  turned  out  to  be  an  erroneous  assumption. 

After  I  stated  in  chambers,  in  your  Honor's 
presence,  and  on  the  record  I  would  not  stipulate, 
in  so  far  as  this  trial  is  concerned,  that  Nathanael 
Patrick  Hutchison  did  not  come  to  his  death  as  a 
result  of  foul  play  or  suicide,  I  said  to  Mr.  Simp- 
son out  here  in  court  orally — not  in  the  record,  but 
whether  it  is  in  the  record  or  not  I  always  repeat 
as  near  as  I  can  remember  what  I  said — I  told  him, 
"Well,  I  will  go  along  with  you  on  that." 

I  decline  at  this  time  to  go  along  with  him  on 
that.  I  [586]  decline  to  enter  into  any  such  stipu- 
lation, unless  the  court  instructs  the  jury  that  the 
mere  fact  that  Hutchison  did  not  die  as  a  result  of 
foul  play  or  suicide  cannot  be  used  by  the  jury  as 
a  basis  of  either  an  inference  or  a  presumption,  or 
anything  else,  in  support  of  a  finding  that  the  de- 
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fendant  was  guilty  of  negligence,  either  in  failing 
to  supply  sufficient  safety  appliances,  in  and  about 
the  ventilator  shaft,  or  in  any  other  respect. 

So  I  withdraw  the  instruction  proposed  by  the 
defendant  wherein  it  is  stated  at  the  top  that  the 
defendant  admits  that  the  deceased  did  not  die 
as  a  result  of  foul  play  or  suicide. 

And  I  decline  to  so  stipulate,  unless  the  court 
gives  that  type  of  instruction. 

The  reason  I  say  this,  your  Honor,  is:  that  when 
your  Honor  went  through  the  instructions  proposed 
by  the  defendant,  you  said  you  would  refuse  to  give 
that.  It  was  rejected. 

Of  course,  I  can't  tell  whether  your  Honor  is 
going  to  give  one  in  substance  or  not  at  this  time 
along  those  lines,  and  I  don't  suppose  I  am  entitled 
to  know.  But  I  am  entitled  to  say  I  will  not  so 
stipulate,  and  I  refuse  to  so  stipulate. 

The  Court:    Motion  denied. 

Mr.  Gallagher:  "What  motion  is  that,  your 
Honor  ? 

The  Court :  Motion  for  a  directed  verdict  for  the 
defendant,  which  we  have  just  made  and  about 
midway  through  your  [587]  argument  you  said, 
*'You  have  already  denied  it" — which  I  didn't  re- 
call that  I  had,  and  I  don't  think  I  had — "but  I 
would  like  to  state  further  argument,"  and  you  went 
ahead  and  stated  one. 

I  have  now,  for  what  I  thought  was  the  first  time, 
denied  the  motion  for  a  directed  verdict. 

Mr.  Gallagher:  I  request  that  the  court  submit 
to  the  jury  separate  verdicts  with  reference  to  each 
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claim  asserted  by  the  plaintiff,  to  wit  the  one  as- 
serted in  Paragraph  VIII,  the  one  asserted  in  Par- 
agraph IX  and  the  one  asserted  in  the  so-called 
second  cause  of  action,  because  they  are  three  sepa- 
rate and  distinct  claims; 

A  claim  for  damages  by  reason  of  the  fact  there 
was  a  failure  to  treat  injuries  is  the  same  as  a 
claim  for  damages  for  aggravation  of  existing  in- 
juries, and  that  is  entirely  separate  and  distinct 
from  a  cause  of  action  for  the  original  injuries,  as 
is  held  in  the  Hunt  v.  The  Union  Oil  Company 
case,  111  F.  (2d). 

The  Court:  The  court  will  submit  to  the  jury 
general  verdict  forms  in  this  case.  One  for  the  first 
cause  of  action,  a  separate  one  for  the  second  cause 
of  action. 

Mr.  Gallagher:  Will  your  Honor  submit  to  the 
jury  the  same  interrogatories  you  submitted  to 
them  the  last  time,  upon  the  defendant's  request? 

The  Court:     No.  [588] 

Mr.  Gallagher:  I  do  so  request.  And  I  withdraw 
my  request  that  the  court  submit  to  the  jury  the 
special  interrogatories  which  the  defendant  pre- 
pared and  submitted  to  the  court  prior  to  the  time 
that  the  case  went  to  the  jury  last  time,  and  which 
are  in  the  file  in  the  case. 

I  made  a  request  that  your  Honor  submit  those 
earlier  in  the  case.  I  now  withdraw  that  request. 
That  is,  my  own,  the  ones  I  prepared. 

The  Court:    Yes. 

Mr.  Gallagher :  The  ones  I  am  asking  you  to  give 
to  the  jury  are  those  that  you  prepared  yourself. 
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your  Honor,  and  submitted  to  the  jury  at  the  last 
hearing,  and  your  Honor  has  said  you  will  decline 
to  do  that. 

The  Court :  I  am  inclined  generally  towards  sub- 
mitting interrogatories  to  the  jury  and  I  generally 
do,  but  it  is  a  matter  that  lies  within  discretion  and 
I  ^Yi\l  exercise  the  discretion  against  it  in  this  case. 

Mr.  Gallagher:  May  I  ask  your  Honor  this:  In 
so  far  as  the  claim  for  damages  for  death  is  con- 
cerned, suppose  the  jury  found  that  there  was  no 
failure  upon  the  part  of  the  defendant  to  furnish 
sufficient  safety  appliances  in  and  about  the  venti- 
lator shaft,  to  provide  a  reasonably  safe  place  to 
work  and  would,  if  that  were  the  only  cause  of  ac- 
tion submitted  to  them,  decide  in  favor  of  the  de- 
fendant. 

On  the  other  hand,  suppose  the  jury  decides, 
while  there  [589]  was  no  negligence  in  causing  his 
injuries,  there  was  a  negligent  failure  to  get  him  to 
a  hospital  and  to  treat  him  and  he  died  as  a  proxi- 
mate result  of  that,  and  they  place  a  general  verdict 
upon  that  ground.  If  that  is  so,  or  if  that  can  hap- 
pen, then  the  defendant  in  this  case  is  deprived  of 
a  substantial  right  because  no  court,  your  Honor 
couldn't  tell  on  a  motion  for  a  new  trial  whether  the 
e\ddence  was  or  was  not  sufficient  legally  to  support 
the  particular  grounds  upon  which  the  jury  might 
base  its  verdict  in  the  case  involving  the  claims  for 
damages  for  death. 

And  it  is  for  that  reason  that  I  respectfully  re- 
quest your  Honor  to  submit  to  the  jury  adequate  in- 
terrogatories for  the  purpose   of  making   certain 
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whether  they  base  any  verdict,  if  they  render  one 
for  the  plaintiff  on  the  death  claim,  upon  the  hap- 
pening of  the  original  accident  and  the  injuries  sus- 
tained there,  or  upon  a  negligent  failure  to  get  him 
to  a  hospital,  or  upon  both. 

So  that  the  defendant  may  have  what  it  is  enti- 
tled to  imder  procedural  due  process  of  law,  the 
foundation  to  show  the  United  States  Court  of  Ap- 
peals just  what  the  jury  verdict  was  based  upon,  so 
that  that  court  may  be  enabled  to  tell  whether  the 
verdict  of  the  jury  is  or  is  not  supported  by  legal 
evidence. 

Is  your  Honor  willing  to  do  that? 

The  Court:  No.  I  did  it  last  time  and  you  chal- 
lenged [590]  everything  I  did.  I  was  rather  imfa- 
miliar  with  intransigence,  as  a  word,  until  it  was 
applied  here  by  your  opposition,  but  I  think  it 
aptly  demonstrates  the  attitude  of  counsel  for  the 
defendant  in  his  approach  to  the  court's  handling 
of  the  case,  and  I  am  just  not  going  to  become  a 
draftsman  for  you.  You  haven't  submitted  any  pro- 
posed interrogatories  to  be  put  to  the  jury,  and  I 
am  not  going  to  write  them  at  this  stage,  when  you 
were  drawing  those  you  incorporated  into  this  rec- 
ord by  a  reference  and  orally  asked  me  several  days 
ago  to  give  and  have  now  withdrawn. 

I  am  not  at  the  eleventh  hour  going  to  start  out 
and  draw  a  new  set. 

Mr.  Gallagher:    I  will  do  so. 

The  Court:  I  would  have  to  draw  a  new  set  for 
this  case. 

Mr.  Gallagher:     I  am  perfectly  willing  to  pre- 
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pare  proposed  interrogatories  and  will  submit  them 
to  your  Honor  in  the  morning  before  argument 
starts. 

The  Court:  I  will  not  consider  they  have  been 
presented  at  a  timely  place  in  the  proceedings. 

Mr.  Gallagher:  Then  your  Honor  would  refuse 
the  request? 

The  Court :  I  can't  tell  what  I  will  do  until  I  am 
confronted  with  the  question. 

Mr.  Kilpatrick:  Would  it  please  the  court,  if 
Mr.  Gallagher  is  quite  through,  we  would  like  to 
make  one  motion  [591]  at  this  time. 

The  Court:    I  thought  he  had  another  motion. 

Mr.  Kilpatrick:  Are  you  through,  Mr.  Galla- 
gher? 

Mr.  Gallagher:    Yes. 

Mr.  Kilpatrick:  We  would  like  to  move  at  this 
time  that  the  court  now  find,  as  a  matter  of  law,  and 
so  instruct  the  jury,  at  the  time  when  this  acci- 
dent— mthdraw  that — at  the  time  when  Nathanael 
Patrick  Hutchison  suffered  the  injuries  from  which 
he  subsequently  died,  that  he  was  within  the  em- 
ployment of  the  defendant  Pacific-Atlantic  Steam- 
ship Co. ;  that  he  was  acting  within  the  scope  of 
his  employment. 

We  would  like  to  submit  to  the  court  cases  in 
support  of  the  proposition  that  he  was  so  within  the 
scope  of  his  employment. 

Reviewing  the  evidence  briefly,  it  shows  he  was 
there  that  morning,  working  that  morning.  The  last 
time  he  was  seen  was  either  as  he  was  going  up  the 
ladder  at  11 :00  o'clock  in  the  morning  or  as  he  was 
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returning  from  lunch.  That  is  the  only  evidence  in 
the  record  on  this  point,  and  there  is  no  evidence, 
no  positive  evidence  of  any  kind  to  indicate  that 
the  ship,  or  anything,  that  was  without  the  scope  of 
his  employment. 

I  cite  to  the  court  United  Dredging  Co.  v.  Lind- 
berg,  18  F.(2d)  453,  in  which  certiorari  was  denied 
at  274  U.  S.  759,  where  a  sick  man  went  topside, 
sat  down  to  rest  and  [592]  stood  up  and  fell  later, 
and  was  drowned,  was  held  to  be  acting  in  the  scope 
of  his  employment. 

The  Court:  Was  that  a  case  supporting  a  trial 
court  for  the  granting  of  the  motion  of  the  kind  you 
have  made,  or  was  it  a  case  in  which  it  was  held 
that  a  finding  of  fact  of  the  kind  that  resulted  in 
that  case  was  proper? 

Mr.  Kilpatrick:  That  question  I  can't  answer, 
your  Honor.  Perhaps  Mr.  Simpson  can. 

The  Court:  I  read  a  lot  of  cases  in  preparation 
for  this  moment  of  the  trial,  and  I  think  it  is  a  jury 
question.  That  it  would  be  error  for  me  to  go  over 
and  sit  in  the  jury  box  and  decide  it. 

We  will  have  to  have  the  jury  decide  it.  What- 
ever way  they  decide  it,  I  think  there  is  evidence 
here  to  sustain  a  finding  either  way. 

Mr.  Simpson:  Your  Honor,  may  I,  certainly 
concurring  with  the  reasoning  that  motivates  the 
court,  but  respectfully  suggest  that  the  trial  mem- 
orandum which  is  in  the  file,  that  we  offered  in  the 
first  trial,  on  page  4  and  part  of  page  5,  does  set  out 
some  precise  law  regarding  the  question  in  support 
of  the  proposition  that  Hutchison  was  acting  within 
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the  scope  and  course  of  his  employment  at  the  tune, 
and  if  your  Honor  does  have  time,  since  it  is  very 
brief,  to  look  at  that,  or  if  your  Honor  would  like 
me  to,  I  could  read  it  right  now.  [593] 

The  Court:    All  right.  Read  it. 

Mr.  Simpson:  "The  nature  of  the  seaman's  em- 
ployment is  such  that  his  vessel  becomes  both  his 
factory  and  home,  a  vestigial  reminder  of  the  an- 
cient days  when  apprentices  and  journejTnen  were 
housed  in  the  homes  of  their  employers.  While  the 
watch  requirements  and  collective  bargaining  agree- 
ments may  call  for  an  8-hour  day,  nevertheless 
when  off  watch,  he  is  always  subject  to  the  call  of 
duty  should  an  emergency  arise.  Hence  a  seaman 
employee  is  deemed  to  be  acting  in  the  course  of 
his  employment  whenever  he  is  aboard  ship  al- 
though even  for  purposes  of  his  own  he  has  tem- 
porarily ceased  work.  The  employment  of  a  seaman 
includes  not  only  the  performance  of  such  ordinary 
tasks  for  his  own  comfort  and  convenience  as  are 
incident  to  and  necessarily  connected  with  his  em- 
ployment. Thus  the  courts  have  held  that  seamen 
were  acting  in  the  course  of  their  employment  in 
the  following  situations,  to  wit:  Returning  to  his 
quarters  after  securing  a  drink  of  water ;  returning 
to  his  quarters  after  filling  a  bucket  of  water  with 
which  to  wash ;  occupying  the  sleeping  quarters  pro- 
vided for  him;  remaining  on  deck  while  oif  duty; 
the  drowning  of  a  deck  hand  on  a  tug  while  borrow- 
ing bread  from  [594]  another  vessel  for  a  custom- 
ary late  hour  snack." 

And  then  it  cites  Section  46(a)  of  the  U.  S.  Code 
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Annotated,  the  Law  of  Seamen  by  Norris,  Section 
682,  and  Section  361,  detailing  many  cases  in  sup- 
port of  the  particular  situations  I  have  referred  to. 

Feeling  that  the  evidence  certainly  does  not  show 
that  Hutchison  left  the  ship 

The  Court:  There  is  the  key  to  the  problem. 
You  say  the  evidence  does  not  show.  But  isn't  it  a 
question  for  the  jury,  to  determine  what  the  evi- 
dence shows'? 

If  you  have  a  jury  trial,  it  is  for  the  jury  to 
make  that  determination.  For  me  to  make  it  would 
be  for  me  to  invade  their  province.  It  is  something 
for  me  to  instruct  upon  and  for  the  jury  to  decide. 

Mr.  Simpson:    We  have  nothing  further. 

The  Court:    Any  further  motions? 

Mr.  Gallagher:    No,  your  Honor. 

The  Court:  We  will  adjourn  until  tomorrow  at 
9:30. 

(Whereupon,  at  3:30  o'clock  p.m.,  Wednes- 
day, October  12,  1955,  an  adjournment  was 
taken  to  Thursday,  October  13,  1955,  at  9:30 

o'clock  a.m.)  [595]        .,..,- 
«  »  «  *  * 

(Whereupon,  the  following  proceedings  were 
had  out  of  the  presence  and  hearing  of  the 
jury:) 
The  Court :    Good  morning. 
Mr.  Gallagher:    May  I  ask  a  question? 
The  Court:     Surely. 

Mr.  Gallagher:  Yesterday,  out  of  the  presence 
of  the  jury,  you  made  some  remarks.  I  don't  know 
exactly  what  you  meant  by  them. 
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In  "VT.ew  of  what  the  United  States  Court  of  Ap- 
peals said  about  the  last  trial,  does  your  Honor 
have  any  criticism  of  my  conduct  in  the  presence 
of  the  jury  on  this  trial? 

The  Court :  Actually  I  don't  know.  I  haven't  felt 
moved  to  make  any.  I  think  you  have  gotten  overly 
zealous  in  your  case.  I  wouldn't  say  that  there  is  any 
reason  to  say  that  you  had  misconducted  yourself. 

Mr.  Gallagher:    Thank  you. 

The  Court:  Mr.  Simpson,  as  I  understood  your 
remarks  yesterday,  you  are  contending  that  the  fail- 
ure to  make  a  search  for  Mr.  Hutchison  after  the 
accident  constitutes  a  separate  and  distinct  cause 
of  action.  Did  I  get  you  correctly  on  that  ? 

My  thought,  throughout  the  earlier  phases  of  the 
trial,  in  fact,  through  the  earlier  trial,  was  that  it 
was  thought  [597]  by  you  and  was  urged  by  you  to 
be  an  aggravating  feature  on  your  first  cause  of 
action. 

Mr.  Simpson:  The  answer,  your  Honor,  is  that 
our  intention  is  that  while  it  might  be,  if  asserted 
by  itself,  a  separate  cause  of  action,  that  the  way 
we  are  viewing  it  is  that  it  is  incidental  to  the 
proof  in  the  first  and  second  causes  of  action,  rather 
than  being  an  independent  cause  of  action  itself. 

The  Court:  Are  you  contending  that  it  was  a 
contributory  cause  of  death  of  Mr.  Hutchison'? 

Mr.  Simpson:  Yes,  we  are,  your  Honor,  and  the 
pain  and  suffering. 

The  Court :  Are  you  contending  that  if  Mr.  Hut- 
chison had  been  seasonably  found  he  would  not  have 
died,  as  a  result  of  the  injuries  which  he  suffered? 
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Mr.  Simpson:  We  are  contending  there  is  a  pos- 
sibility he  might  not  have,  yes,  your  Honor. 

The  Court:  And  what  cause  of  death  are  you 
asserting  for  the  basis  of  the  wrongful  death  claim? 

In  short,  what  are  you  contending  was  the  cause 
of  death  ? 

Mr.  Simpson:  Fractured  skull  and  subdural 
hemorrhage. 

The  Court :  All  right.  Thank  you.  Now,  I  have  a 
lot  of  business  in  this  court.  We  have  another  mat- 
ter which  is  pressing  me  considerably,  was  yester- 
day, and  there  were  tag  [598]  ends  of  that  to  take 
care  of  this  morning.  The  reporter  mentioned  to 
me — I  mean  the  reporter,  not  the  litigant — that  Mr. 
Gallagher  desired  daily  copy  on  the  instructions  of 
the  court  to  the  jury,  and  that  she  was  experienc- 
ing difficulty  in  arranging  for  daily  copy  on  the 
short  notice  which  has  been  given. 

Daily  copy,  as  you  know,  under  the  practice  here 
is  usually  arranged  sometime  in  advance  of  the 
trial.  Otherwise,  to  arrange  it  depends  upon  how 
many  reporters  are  immediately  available.  We  have, 
I  think,  two  trials  that  are  being  conducted  in  other 
departments  of  the  court  which  have  daily  copy, 
and  all  of  our  reporters  are  presently  engaged,  so 
to  provide  daily  copy  for  the  instructions  is  going 
to  be  very  difficult. 

Now,  I  know  you  have  said  in  other  cases  that 
you  do  not  consider  my  statement  that  I  will  give 
an  instruction  in  substance  as  adequate.  All  judges 
have  their  own  ways  of  working,  which  are  tied 
somewhat  to  their  temperament  of  their  training. 
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Very  early  in  my  judicial  work,  in  fact,  begin- 
ning much  earlier,  I  was  encouraged  to  undertake 
to  get  into  judicial  work  by  a  former  judge  of  this 
court,  now  deceased.  I  tried  some  cases  before  him 
and  he  had  told  me,  "If  you  ever  get  to  be  a  judge, 
don't  ever  get  into  that  California  system  of  read- 
ing the  instructions  verbatim.  You  have  got  to 
look  [599]  at  the  jury  and  see  they  are  getting  it 
and  tailor  your  language  to  the  rapport  or  lack  of 
it  which  exists  at  the  time,  and  then  give  counsel 
opportunity  to  point  out  where  you  might  have 
slipped  on  stating  some  rule." 

I  always  in  these  cases  read  the  definition  of  neg- 
ligence, contributory  negligence,  requirement  of 
proximate  cause  as  they  appear  in  these  California 
jury  instructions,  taking  the  book  and  reading 
them  directly  from  the  book. 

And  I  also  read  the  requirement  as  to  preponder- 
ance of  evidence  directly  from  the  book.  And  then, 
otherwise,  I  have  tried  to  absorb  from  the  offered 
instructions  those  applicable  parts  and  to  give  them 
substantially,  so  far  as  the  law  is  concerned,  from 
memory,  selecting  the  appropriate  language  at  the 
time. 

After  four  years  of  doing  that,  to  the  general 
satisfaction  of  counsel  in  other  cases,  and  to  your 
general  success,  Mr.  Gallagher,  that  is  what  we  did 
in  the  Anderson  case,  although  you  didn't  wish  it 
done.  I  am  referring  to  the  second  Anderson  case. 
In  the  first  Anderson  case  I  was  still  so  new  I  was 
afraid  to  do  it.  You  won  the  second  Anderson  case. 

That  is  what  I  am  going  to  try  and  do.  It  is  just 
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not  conducive  to  the  proper  tranquillity  that  the 
jury  should  have,  for  us  to  spend  an  hour  and  a 
half  or  two  hours  in  the  stating  of  exceptions. 

I  know  you  are  concerned,  Mr.  Gallagher,  mth 
the  rule  of  [600]  the  Appellate  Court,  that  an  ex- 
ception must  be  stated.  I  want  to  cooperate  with 
you.  I  have  felt  that  the  instructions,  as  submitted, 
had  just  become  so  extensive  that  the  practical  pur- 
pose, so  far  as  the  jury  practically  getting  anything 
from  the  instructions,  is  concerned,  would  defeat  it 
by  reading  that  great  mass  of  instructions.  And 
some  of  them,  at  least,  to  my  mind,  have  the  taint  of 
advocacy,  which  shouldn't  be  in  an  instruction. 

A  judge  is  or  should  be  objective  about  the  case, 
and  counsel  are  and  should  be  partisan  about  the 
case,  and  I  think  your  partisanship  and  the  stress 
of  the  trial  here  is  just  perhaps  brought  enthusiasm 
which  led  to  these  instructions  lacking  the  objectiv- 
ity of  B.A.J.I.  unadapted.  So  I  will  deem  that  the 
exceptions,  that  you  except  to  my  refusal  to  give 
each  and  every  one  of  your  instructions.  But  I 
would  like  you  at  the  close  of  the  instructions  to 
come  up  here  and  state,  without  specifying  in  intri- 
cate detail,  but  to  specify  enough  that  I  can  see  or 
have  my  mind  called  to  a  serious  omission  or  a  seri- 
ous misstatement. 

For  instance,  in  a  case  I  recently  tried — it  was  a 
long  case  and  had  many  issues — in  giving  instruc- 
tions in  that  way,  although  I  had  in  my  notes  to 
give  it,  I  overlooked  a  particular  subject  respecting 
a  highly  pertinent  point  of  evidence,  and  when 
counsel  pointed  it  out  I  immediately  gave  it.  [601} 
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I  will  do  that  in  this  case.  But  I  hope  we  can 
keep  the  exceptions  down  to  where  the  jury  doesn't 
become  irritated  at  any  of  the  personnel  here,  either 
you  or  Mr.  Simpson,  or  the  judge,  because  of  the 
extended  duration  of  the  statement  of  exceptions. 

Mr.  Gallagher :  May  I  make  a  suggestion  to  your 
Honor  ? 

The  Court:    Yes. 

Mr.  Gallagher:  In  an  effort  to  be  helpful  to  the 
court,  I  will  state  now  that  I  see  no  reason  what- 
ever why  the  court  should  not  be  able  to  state  to  the 
jury  all  of  the  law  applicable  to  this  case  orally, 
without  reading  any  instruction  proposed  by  either 
of  the  parties.  And  the  court  will  do  that  if  the 
court  will  keep  in  mind  the  essential  bases  of  action 
negligence. 

No.  1.  What  duty  is  imposed  by  law  upon  the 
defendant  Pacific- Atlantic  Steamship  Co.  with  ref- 
erence to  the  allegations  in  the  first  amended  com- 
plaint. 

In  other  words,  directed  to  those  averments  of  the 
first  amended  complaint. 

No.  2.  After  stating  the  legal  duty,  for  example, 
your  Honor  should  tell  the  jury  what  legal  duty 
was  imposed  upon  the  defendant  and  upon  what 
agent  of  the  defendant  to  provide  proper  medical 
care  for  Mr.  Hutchison. 

I  think  the  only  agent  of  the  defendant  who 
could  be  charged  with  the  performance  of  that 
duty,  if  it  arose  at  all,  [602]  was  the  master  of  the 
vessel. 

Next,  your  Honor  should  tell  the  jury  what  the 
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issues  of  fact  are,  as  raised  by  the  pleadings.  Those 
issues  are  simple.  There  is  a  specific  allegation  with 
reference  to  alleged  negligence,  in  a  failure  or  neg- 
ligence to  supi)ly  sufficient  safety  appliances  in  and 
about  the  ventilator  shaft  and  in  masthouse  No.  2, 
to  provide  a  reasonably  safe  place  to  work. 

Next,  as  the  plaintiff  claims,  in  making  these 
suggestions  I  am  not  agreeing  these  issues  should 
be  submitted  to  the  jury. 

Next,  she  claims  that  as  a  proximate  result  of 
the  same  alleged  negligence,  in  the  omission  to  do  a 
certain  thing  with  reference  to  safety  appliances, 
Nathanael  Patrick  Hutchison,  during  his  lifetime, 
suffered  conscious  pain  and  suflPering. 

Now,  as  a  corollary,  counsel  says  he  also  claims 
that  a  failure  to  conduct  a  search  was  negligence. 
I  don't  know  what  your  Honor  is  going  to  do  with 
that,  but  I  think  you  have  got  to  tell  the  jury  that 
there  was  or  was  not  a  legal  duty  to  search  for  him 
simply  and  solely  because  of  the  fact  that  he  didn't 
show  up  for  work.  I  don't  think  there  was  any  such 
legal  duty. 

Then  your  Honor  will  have  to  instruct  the  jury 
about  what  constitutes  negligence  on  the  part  of 
the  deceased.  [603] 

In  other  words,  tell  the  jury  with  reference  to 
him,  and  referring  to  him,  that  negligence  is  the 
doing  of  something  which  an  ordinarily  prudent 
seaman  would  not  have  done,  or  the  failure  to  do 
something  which  an  ordinarily  prudent  seaman 
would  have  done,  under  the  same  or  similar  cir- 
cumstances. 
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the  scope  and  course  of  his  employment  at  the  time, 

And  that  if  he  was  so  guilty  of  negligence,  and  it 
was  the  sole  proximate  cause  of  his  injury,  then, 
with  reference  to  the  claims  for  conscious  pain  and 
suffering,  and  with  reference  to  the  damages  for 
death  there  is  no  cause  of  action  and  the  verdict 
would  have  to  be  for  the  defendant. 

However,  if  the  jury  finds,  in  response  to  your 
other  instructions,  the  defendant  did  negligently 
breach  some  duty  it  owed  to  Mr.  Hutchison  or  to 
Mrs.  Hutchison,  and  that  as  a  proximate  result 
thereof  this  death  occurred,  and  so  forth,  and  he 
was  guilty  of  contributory  negligence,  then  the  jury 
w^ould  have  to  diminish  the  damages  in  accordance 
with  the  percentage  with  respect  to  which  his  negli- 
gence proximately  contributed  to  his  injuries. 

I  don't  think  your  Honor  should  have  any  trouble 
with  injuries,  with  reference  to  the  measure  of 
damage,  if  they  are  couched  in  language  which  does 
not  convey  to  the  jury  the  idea  that  your  Honor  is 
assuming  that  the  lady  is  entitled  to  recover  any 
damage. 

Now,  there  are  other  subjects  that  your  Honor, 
I  suggest,  [604]  should  cover  clearly.  No.  1.  The 
statutes  of  the  United  States  impose  certain  specific 
duties  upon  the  Coast  Guard  with  reference  to  the 
inspection  of  vessels.  I  have  called  the  statutes  to 
your  Honor's  attention. 

I  think  you  should  instruct  the  jury  that  the  law 
required  the  Coast  Guard  to  do  thus  and  so,  insofar 
as  the  statute  is  applicable  to  safety  of  life  and  so 
forth. 

And  that  your  Honor  should  tell  the  jury  tliat  in 
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the  absence  of  evidence,  direct  or  indirect,  to  the 
contrary,  the  jury  must  find  in  accordance  with  the 
presumption  that  the  Coast  Guard  performed  its 
full,  official  duty  in  that  respect  before  issuing  a 
certificate  of  inspection. 

I  think  that  your  Honor  should  also  cover  this 
question  of  illumination  in  the  masthouse,  to  tell 
the  jury  that  unless  the  plaintiff  has  proved  that 
the  inside  of  the  masthouse  on  the  date  and  at  the 
time  when  Mr.  Hutchison  got  into  this  ventilator 
shaft  was  so  lacking  in  visibility  as  to  make  it  nec- 
essary to  have  artificial  illumination,  and  that  un- 
less the  plaintiff  has  proved  that  they  will  disregard 
all  of  this  testimony  about  no  permanently  affixed 
electrical  fixtures. 

Now,  there  is  one  other  thing  that  I  think  I 
should  call  to  your  Honor's  attention.  I  don't  be- 
lieve that  your  Honor  should  give  the  jury  a  gen- 
eral definition  of  negligence,  because  that  would 
permit  the  jury  to  wander  throughout  the  length 
and  breadth  of  negligence  generally,  and  they  would 
not  [605]  be  confined  to  the  averments  of  the  com- 
plaint setting  forth  Mrs.  Hutchison's  specific  claims 
of  negligence,  as  denied  by  the  answer. 

And  there  is  a  case — there  are  a  lot  of  cases,  but 
there  is  one  in  216  Fed  (2d)  which  holds  that  it  is 
the  duty  of  a  United  States  District  judge  to  con- 
fine instructions,  with  reference  to  negligence,  to 
the  specific  allegations  which  are  set  forth  in  the 
complaint,  and  not  give  some  general  definition  of 
negligence  which  would  permit  the  jury  to  say, 
"Oh,  well,  I  think  the  president  of  the  corporation 
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should  have  been  in  Baltimore  and  I  think  the  de- 
fendant corporation  should  have  had  somebody 
leading  this  man  around  by  the  hand  all  day,"  and 
they  didn't  have  one  leading  him  around  by  the 
hand  and  therefore,  they  are  guilty  of  negligence 
and  so  forth. 

That  is  why  I  think  that  these  instructions 
should  be  restricted  to  the  issues  raised  by  the  alle- 
gations of  the  complaint  and  denied  by  the  de- 
fendant. 

The  Court :    They  will  be. 

Mr.  Gallagher:  Now,  one  other  thing.  The  only 
possible  causes  of  action  which  this  plaintiff  might 
have  are  strictly  and  exclusive  statutory.  And 
those  causes  of  action  are  sex)arate  and  distinct  and, 
therefore,  there  must  be  a  separate  verdict  as  to 
each  cause  of  action. 

The  Court:    There  will  be.  [606] 

In  fact,  I  have  decided  that,  generally  speaking, 
the  interrogatories  I  worked  out  at  the  earlier  trial 
were  a  good  idea.  Many  of  the  suggestions  of  the 
interrogatories  you  proposed  here  are  good,  but 
they  have  become  lengthy  before  you  finished  with 
them,  so  I  will  stay  down  this  evening  and  work  out 
a  set  of  interrogatories  which  will  require  this  jury 
to  state  whether  they  find  negligence,  whether  they 
find  contributory  negligence,  or  whether  they  find 
proximate  cause,  whether  they  find  conscious  pain 
and  suffering,  and  if  they  do  so  find  it,  what  they 
allow  for  it. 

Mr.  Gallagher:  I  have  asked  for  one,  your 
Honor,  which  this  jury  can't  answer,  but  it  is  a 
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material  issue  in  the  case.  Wliat  date  and  what 
time  on  what  date  did  Nathanael  Patrick  Hutchi- 
son hit  the  bottom  of  that  ventilator  shaft  and  suf- 
fered his  injuries. 

If  the  jury  can't  answer  that  question,  they  can't 
say  there  was  any  negligence  in  failing  to  find  him 
or  failing  to  send  him  to  a  doctor,  and  they  can't 
say  that  he  suffered  them  in  the  course  of  his  em- 
ployment, in  the  absence  of  their  ability  to  make 
that  kind  of  a  finding. 

See,  your  Honor,  there  is  no  evidence  in  this  case 
showing  how  this  man  was  dressed  when  he  was 
found.  Was  he  in  dress  clothes,  was  he  in  working 
clothes  ? 

The  evidence  shows  he  had  $125.00  or  $130.00  on 
him  at  10:00  o'clock  in  the  morning  on  April  24, 
1951.  How  much,  [607]  if  any,  did  he  have  on  him 
when  his  body  was  found? 

If  he  didn't  have  $125.00  or  $130.00,  then  he 
would  have  had  to  leave  the  shi})  in  order  to  spend 
some  of  it.  Or  he  was 

The  Court:  There  isn't  any  e\ddence  as  to  what 
spending  possibilities  or  gambling  possibilities  were 
present  at  the  ship.  While  you  object  to  speculation, 
or  what  you  consider  speculation  on  behalf  of  Mr. 
Simpson,  you  ask  it  be  indulged  in  in  behalf  of  your 
case. 

Now,  we  have  come  to  the  point,  I  think,  I  have 
what  you  want. 

Mr.  Gallagher:    May  I  state  one  thing  more? 

The  Court:    Yes. 

Mr.  Gallagher:    Your  Honor,  there  is  available 
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evidence  with  respect  to  the  amount  of  money  which 
was  on  Mr.  Hutchison's  body  at  the  time  he  was 
found,  and  it  was  not  $125.00  and  it  was  not  $130.00. 
It  was  less  than  $120.00. 

The  Court:    It  is  a  su])ject  for  argument. 

Mr.  Gallagher:    It  isn't  in  the  record,  though. 

The  Court:  I  am  not  going  to  curtail  either  of 
you  on  your  argument.  You  argue  until  you  feel 
you  have  got  your  points  before  the  jury. 

As  I  have  told  you,  I  have  some  other  cases  which 
are  in  critical  phase  and  I  will  have  to  take  re- 
cesses for  them.  I  will  try  not  to  take  it  at  times 
that  will  break  the  [608]  sequence  of  a  particular 
thought,  but  don't  feel  that  I  am  trying  to  hamper 
you  on  the  argument. 

Mr.  Gallagher:  Your  Honor,  I  want  to  be  as 
nearly  as  I  can  ])e  entirely  fair  to  the  plaintiff  and 
entirely  candid  with  the  court.  And  I  offer  to  Mr. 
Simpson,  in  case  he  wants  it  and  will  permit  it  to 
be  introduced  in  evidence  without  any  objection, 
photostatic  coj^ies  of  pages  15,  16  and  17  of  the  deck 
log  or  bridge  log  of  the  vessel.  That  record  shows 
that  when  his  body  was  found  he  had  on  him 
$118.20. 

Now,  if  counsel  wants  to  offer  this  photostatic 
copy  of  the  record — this  entry  was  made  on  May  1, 
1951, — I  will  offer  it  to  him  and  he  may  offer  it  in 
evidence. 

Mr.  Simpson:  The  plaintiff  has  no  such  desire, 
your  Honor. 

The  Court:    Mr.  Bailiff, 

Mr.  Gallagher:    I  didn't  think  you  would. 
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The  Court:    bring  in  the  jury. 

Mr.  Gallagher:  Do  you  still  want  us  to  try  and 
work  out  daily  copy,  if  it  can  be  done,  because,  as  I 
understand  it,  your  Honor  is  going  to  give  most  of 
the  instructions  orally.  When  instructions  are  given 
orally  it  takes  a  longer  time  to  take  exceptions  than 
it  would  if  you  had  it  in  writing,  because  you  have 
to  have  the  reporter  read  any  that  are  questionable 
in  order  to  take  proper  exceptions.  Could  we  have 
two  reporters?  [609] 

The  Court:  The  reporter  says  it  is  practically 
impossible.  We  will  see  what  we  can  do.  We  will  try 
to  arrange  it. 

The  court  will  pursue  a  liberal  policy  with  re- 
spect to  the  statement  of  exceptions,  so  that  they 
needn't  be  stated  with  exact  and  legal  perfection, 
in  order  to  be  considered. 

We  can't  be  i:»erfect.  There  is  nothing  perfect  in 
this  imperfect  world,  so  I  am  told,  at  least,  by  peo- 
ple that  should  know.  I  know  that  optimimi  tends 
to  the  same  thing,  so  we  won't  expect  you  to  tend  to 

be  perfect  in  stating  the  exceptions.  [610] 
*  ^f  *  *  * 

Mr.  Simpson  may  now  make  the  opening  argu- 
ment for  the  plainti:^. 

Mr.  Simx)son:  The  court  please,  Mr.  Gallagher, 
ladies  and  gentlemen  of  the  jury,  we  spent  quite 
some  time  gathering  evidence  here.  You  remember 
at  the  outset  of  this  particular  case  we  asserted  to 
you  the  e^ddence  would  prove  certain  particular  al- 
legations of  the  complaint  of  the  plaintiff. 

Now,  before  explaining  my  version  of  the  case  at 
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this  particular  time,  in  light  of  the  evidence  ad- 
duced, I  would  like  to  thank  you,  each  and  every 
one  of  you,  for  the  attention  you  have  shown 
throughout  this  trial.  I  would  like  to  say  that  at  the 
outset  you  will  recall  that  we  advanced  really  a 
rather  easily  understood  position.  We  pointed  out 
this  was  an  action  under  the  Jones  Act  by  a  seaman 
who  had  [612]  been  injured  in  the  course  and  scope 
of  his  employment. 

We  further  contended  that  under  that  particular 
law  the  employer,  the  Pacific- Atlantic  Steamship 
Co.,  was  required  to  provide  a  reasonably  safe 
place  for  this  particular  individual  Nathanael  Pat- 
rick Hutchison  to  work.  Then  we  added  reasons 
why  we  believed  that  they  had  failed  in  that  par- 
ticular. 

And  we  said  the  evidence  would  support  that  and 
it  would  show  that  the  man  Nathanael  Patrick  Hut- 
chison had  suffered  conscious  pain  and  suffering, 
and  that  his  widow  had  suffered  a  pecuniary  loss. 
Since  that  time  you  have  heard  a  great  deal  of  tes- 
timony, both  pro  and  con,  regarding  the  character 
of  the  masthouse  and  what  was  in  there  and  how 
much  you  could  see  and  how  much  you  could  see 
with  the  door  closed  and  how  much  with  it  open. 

I  submit  at  this  time  that  basically  that  might 
tend  to  be  confusing,  because  in  a  primary  sense  it 
doesn't  make  one  bit  of  difference  whether  the  door 
is  opened  or  closed,  in  that  particular  action,  under 
the  Jones  Act,  which  is  brought  because  there  was  a 
failure  to  provide  a  safe  place  for  this  man  to  work. 

Now,  our  contention  is  not  that  the  Act  says  if 
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the  door  is  closed  it  is  dangerous,  or  that  if  the  door 
is  open  it  is  not  dangerous,  but,  on  the  contrary,  the 
question  that  you  are  l^asically  concerned  with  is, 
did  the  Pacific-Atlantic  [613]  Steamship  Co.,  in 
fact,  provide  a  reasonably  safe  place  for  Nathanael 
Patrick  Hutchison  to  work. 

Now,  it  was  our  contention  that  they  did  not.  You 
remember  the  very  first  thing  we  emphasized  with 
respect  to  this  was  that  they  did  not,  in  that  they 
failed  to  provide  adequate  illumination  in  and  about 
the  area  where  he  was  working. 

Now,  in  support  of  that  we  first  brought  Captain 
Crawford  before  you  and  Captain  Crawford  testi- 
fied there  is  a  custom  to  provide  adequate  illumina- 
tion in  and  about  the  area  where  the  crew  will 
work.  Now,  there  was  no  testimony  to  the  effect 
that  it  is  not  customary  to  have  adequate  illumina- 
tion in  and  about  the  area  where  they  work. 

So  the  next  thing  we  have  to  consider  is  the  very 
nature  of  this.  The  evidence  then  showed  that  the 
masthouse  in  question  did  not  have  any  permanent 
fijcture  whatsoever  for  providing  artificial  illumina- 
tion. 

Secondly,  there  is  no  evidence  in  the  record  at 
all  to  date  showing  that  in  that  particular  mast- 
house  there  was  any  portable  type  of  artificial  illu- 
mination being  used. 

Now,  let's  look  at  the  evidence  for  the  moment,  if 
we  may,  regarding  the  door  closed,  the  door  open. 
Just  what  did  we  have  come  before  us  ? 

First  of  all,  you  remember  we  had  Captain  Cas- 
tle's deposition,  in  which  we  had  testimony  from 
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him,  and  you  recall,  [614]  in  answer  to  the  question 
when  he  went  into  this  particular  masthouse,  the 
question  put  to  him  was,  "Did  you  examine  the 
masthouse  with  the  hatch  door  closed"? 

"A.  The  mate  and  I  closed  the  hatch  door  to  see 
just  how  dark  it  was  in  there  and  it  was  quite 
dark." 

And  this  was  in  late  forenoon.  That  would  cer- 
tainly suggest  that  we  have  a  condition  where  you 
have  a  very  dark  masthouse  with  the  door  closed. 

But  going  further,  you  remember  questions  were 
asked  of  John  Hutchison  and  the  reason  I  feel  it 
imperative  to  bring  some  of  this  to  you  is  that 
sometimes  in  reading  this  it  might  escape  you,  as  to 
just  exactly  what  has  been  read,  since  so  much  tes- 
timony here  has  come  in  by  way  of  deposition. 

Now,  John  Hutchison  was  asked  questions  by  the 
court  regarding  this  condition  of  when  the  door  was 
closed.  The  court  asked:  "Did  you  close  the  door 
after  you  went  in  f  And  he  answered,  "Yes,  we  did. 

"The  Court:    Did  you  see  around? 

"The  Witness:    No  light,  no,  sir. 

"The  Court:  What  was  the  condition  of  visibil- 
ity? 'No  light,  no,  sir,'  might  be  taken  to  mean  there 
was  not  any  light  fixture  or  open  window  or  any- 
thing of  that  kind,  but  could  you  see  your  hand  be- 
fore your  face  at  two  feet?  [615] 

"The  Witness:    Not  when  the  door  is  closed,  no. 

"The  Court :  Was  there  any  window  in  the  mast- 
house ? 

"The  Witness:    No  windows. 


Emma  Hutchison  369 

"The  Court:  Was  there  any  transom  or  skylight 
in  the  masthouse? 

"The  Witness:    No  transom  or  skylight. 

"The  Court:  Could  you  see  a  light  coming  in 
through  the  crack  of  the  door? 

"The  Witness:    No  light  coming  from  the  door. 

"The  Court :  You  mean  to  tell  us  it  was  absolute 
darkness  when  the  door  was  closed? 

"The  Witness:    That  is  right." 

So  with  the  door  closed  these  two  witnesses  would 
certainly  be  supporting  the  proposition  in  this  area 
where  there  was  no  provision  made  or  no  artificial 
light  provided  with  a  permanent  installation,  that 
it  was  dark. 

But,  of  course,  the  defendant  brought  in  certain 
witnesses,  too.  They  brought  in  Mr.  Dyer,  the  Ma- 
rine superintendent  of  that  company,  who  said  that 
with  the  door  closed  he  could  look  around  and  could 
see. 

And  brought  in  Mr.  Webb,  a  marine  surveyor, 
who  said  he  could  look  around  and  see.  But  we  will 
have  more  to  say  about  that  in  just  a  moment. 

The  important  thing  I  wish  to  emphasize  is  there 
seems  to  [616]  be  accord,  at  least,  in  the  fact  in 
this  particular  masthouse,  with  the  door  closed,  it 
was  dark. 

Now,  secondly,  let's  look  at  the  question  of  what 
was  the  illumination  with  the  mast  door  actually 
open.  Now,  the  people  who  answered  that  question, 
you  will  recall  that  we  asked  the  question  of  Mr. 
Castle  and  he  gave  this  particular  answer,  with  the 
door  open: 
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He  said,  "My  opinion  is  that  with  proper  illu- 
mination or  with  the  doors  wide  open  so  that  day- 
light could  get  in,  it  would  be  safe  enough  to  work 
in  the  area  mentioned,  in  the  area  of  the  mast- 
house." 

Now,  that  was  the  plaintiff's  witness.  And  I  point 
out  to  you  there  is  apparent  confusion  here,  because 
he  says  "with  the  doors  wide  open". 

Now,  if  you  will  look — and  you  can  do  this  when 
you  get  into  the  jury  room — looking  at  these  par- 
ticular exhibits,  looking  at  Plaintiff's  7  and  8,  you 
can  see  the  number  of  doors  on  the  masthouse.  But 
the  significant  thing  is  that  actually  the  masthouse 
in  question,  the  No.  2  masthouse  displayed  in  Plain- 
tiff's No.  3,  has  one  door.  It  does  not  have  doors,  so 
a  person  looking  at  this  might  feel  that  light  was 
going  in  with  both  doors  open. 

Let's  go  further  and  see  exactly  what  the  condi- 
tion and  the  testimony  in  that  regard  is.  Remember 
the  court  also  asked  Mr.  Hutchison  just  what  he 
had  been  able  to  see  with  [617]  this  door  open,  and 
Mr.  Hutchison  —  the  court  asking  the  questions 
said : 

"Couldn't  you  see  around  pretty  well  when  that 
door  was  open  when  you  were  in  the  masthouse? 
Couldn't  you  see  around  the  masthouse  all  right?" 

The  witness  answered: 

"As  soon  as  your  eyes  become  accustomed  to  the 
relative  darkness  inside  coming  from  the  sunlight 
outside,  it  was  easy  to  see. 

"The  Court:  You  mean  by  that  it  was  like  any 
enclosed  room  when  you  open  a  door  and  you  are 
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coming  in  from  a  ])right  light,  you  have  to  get  ac- 
customed to  the  darker  light? 

"The  Witness:    That  is  right." 

Then,  of  course,  the  defendant  brought  in  wit- 
nesses to  testify  regarding  this  condition,  too. 
Again,  Mr.  Dyer  and  Mr.  Webb,  regarding  the  visi- 
bility Avhen  this  was  opened.  One  thing  of  very  par- 
ticular note  I  feel  should  be  made  at  this  time  is 
that  I  asked  the  question  of  Mr.  Webl) — he  spoke 
about  all  the  things  he  could  see  when  that  door 
was  open,  but  the  particular  question  I  put  to  him 
was  when  he  made  these  drawings,  when  he  went  to 
work  in  the  area,  then  did  they  use  any  lights,  and 
his  answer  was,  "We  asked  to  have  lights  put  in 
during  the  time  of  our  survey." 

In  other  words,  while  working  in  this  particular 
area,  [618]  even  the  defendant's  witness  goes  so  far 
as  to  say  lights  were  necessary. 

Now,  from  this  it  seems  to  me  that  it  is  impera- 
tive for  us  to  draw^  the  conclusion  that  with  the 
door  closed,  without  any  permanent  installation  for 
artificial  illumination,  that  we  have  to  draw  the  con- 
clusion that  it  was  dark  in  this  masthouse. 

And  secondly,  that  if  the  door  is  open  we  are  re- 
quired to  say  that  certainly  it  was  dim,  but,  for- 
tunately, we  can  take  our  advice  perhaps  from  the 
old  Chinese  idea  that  a  picture  is  worth  10,000 
words,  because  when  we  run  into  witnesses  and  rec- 
ognize that  the  witnesses  are  gi\T-ng  their  viewpoint, 
their  impression,  and  if  there  does  appear  some 
degree  of  conflict  here  you  have  the  advantage,  we 
are  happy  to  say,  of  looking  at  the  exhibits,  and  at 
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this  time  I  am  going  to  ask  you  to  look  in  X)articu- 
lar  at  this  area,  for  example,  looking  at  Plaintiff's 
No.  3,  which  is  the  masthouse  in  question,  because 
I  think  we  can  agree  that  with  the  door  closed  it 
was  dark  in  there — this  is  with  the  door  open — and 
ask  yourself  the  question,  since  you  know  there  is  a 
floodlight  in  there,  the  testimony  having  been  to 
that  effect,  when  this  picture  was  taken,  what  would 
the  inside  of  this  particular  one  look  like  if  you 
took  that  light  out. 

You  don't  have  to  speculate  on  that  at  all,  because 
you  can  actually  look  at  Plaintiff's  No.  8,  which  is  a 
picture  [619]  taken  without  lights  in  there,  and  you 
can  see  on  Plaintiff's  No.  8  about  the  darkness, 
blackest  thing  you  can  see  on  the  entire  picture  is 
that  masthouse. 

Of  course,  you  might  say  that  is  taken  from  some 
distance.  I  ask  you  then  simply  to  think  of  Plain- 
tiff's No.  3,  which  is  a  close-up,  if  there  were  no 
light  in  there,  and  I  believe  that  the  evidence  will 
definitely  require  the  conclusion  that  it  is  dark 
when  the  door  is  closed.  It  is  dim  when  the  door  is 
open. 

Ladies  and  gentlemen,  we  do  not  resign  ourselves 
to  that  one  issue.  We  do  not  conclude  that,  in  and 
of  itself,  is  the  only  thing  where  there  was  negli- 
gence here.  Our  contention  is  that  a  light  should 
have  been  provided,  adequate  illumination.  This 
custom  should  not  have  been  violated. 

But  we  secondly  contend  that  this  was  not  a  safe 
place  because  there  were  very  simple  things  that 
could  have  been  done,  which  were  not  done. 
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Now,  I  want  to  be  understood  that  it  is  not  our 
position  that  the  Pacific-Atlantic  Steamship  Co. 
was  under  an  obligation  to  hire  somebody  in  the 
way  of  a  safety  engineer  or  somebody  like  that,  to 
go  board  the  ship  and  lead  each  man  around  by  the 
hand  to  make  sure  that  nothing  happened  to  them. 

It  is  not  our  position  that  they  were  required  to 
go  out  and  purchase  the  latest,  the  most  modern 
safety  de^dces  that  were  available  on  the  market, 
they  were  under  an  ol^ligation  [620]  to  make  this 
100  per  cent  accident  or  injury  proof. 

It  is  our  position  they  were  under  a  duty,  though, 
to  do  what  any  reasonable  person  would  do  to  make 
this  safe. 

Now,  it  is  our  further  position  they  did  not  do 
this.  We  emphasize  that  because  you  remember 
Captain  Crawford  came  before  you  and  he  said, 
"I  have  seen  screens  on  these  particular  ships,"  and 
he  referred  to  the  screens.  He  said  he  had  seen  them 
going  from  the  very  deck  right  up  to  the  overhead. 

In  addition  to  that  what  did  Mr.  Amundsen  say? 
Mr.  Amundsen,  remember,  was  part  of  the  crew, 
and  he  was  asked  what  he  had  seen,  and  Mr. 
Amundsen — the  question  was : 

"Now,  is  there  anything  else  that  was  different  in 
the  arrangement  of  the  Linfield  Victory  from  the 
arrangement  that  you  are  familiar  with  on  other 
ships  % 

"A.  Well,  other  ships  got  screens  down  here, 
and  stuff  like  that. 

"Q.  When  you  say  'down  here',  where  are  you 
pointing  ?" 
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Mr.  Gallagher:  I  don't  think  that  is  in  the  rec- 
ord. 

The  Court:  The  jury  will  remember  the  record. 
He  may  read  any  portion  of  it. 

Mr.  Gallagher:  I  request  the  court  to  check  that 
now.  I  don't  think  that  that  is  in  the  record  of 
Amundsen's  testimony,  and  I  request  your  Honor 
to  instruct  Mr.  Simpson  to  withdraw  that  reading 
and  to  instruct  the  jury  to  disregard  it.  [621] 

Mr.  Simpson:  I  read  this,  your  Honor,  as  part 
of  the  record. 

Mr.  Gallagher:    I  don't  think  so. 

The  Court:  The  jury  will  remember  what  the 
evidence  was  and  either  of  you  may  read  portions 
of  the  Amundsen  deposition  which  were  read  at 
the  trial. 

Mr.  Gallagher:  Is  your  Honor  permitting  Mr. 
Simpson  to  read  this  to  the  jury  and  allow  the  jury 
to  decide  whether  it  is  or  is  not  in  evidence?  I  re- 
quest your  Honor 

The  Court:    If  it  was  read  before 


Mr.  Gallagher:  I  don't  think  it  was.  I  would 
like  to  have  the  record  read  by  the  reporter.  I 
would  like  to  have  your  Honor  check  that,  because 
I  don't  think  that  was  read,  that  part  of  it. 

Mr.  Simx)son:  You  Honor,  I  submit  that  Mr. 
Gallagher  is  in  error.  On  my  oath,  as  an  attorney 
before  this  court,  that  I  read  this  particular  por- 
tion  

The  Court:  Will  you  pass  it  up  to  me?  It  is 
difficult  for  me,  however,  to  remember  at  what  time 
various  parts  of  this  have  been  read,  because  we 
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had  so  many  readings  of  it.  I  will  try  to  see  if  I 
can  recall  that  this  was  read  in  the  presence  of  the 
jury  as  evidence  in  this  case. 

Where  does  your  part  begin,  Mr.  Simpson'? 

Mr.  Simpson:  It  begins,  your  Honor,  on  page 
17,  lines  1  through  12.  [622] 

The  Court :  It  is  your  recollection,  Mr.  Simpson, 
that  was  admitted  in  evidence  in  this  case  ? 

Mr.  Simpson:    Yes. 

Mr.  Gallagher:    It  is  my  recollection  it  was  not. 

The  Court:    It  is  your  recollection  it  was  not? 

Mr.  Gallagher:    Yes. 

The  Court:  Have  either  of  you  had  the  tran- 
script of  the  proceedings  written  up  by  our  re- 
porter? 

Mr.  Gallagher:    No. 

The  Court:    It  will  take  a  long  time 

Mr.  Gallagher:  I  don't  think  so.  All  she  would 
have  to  do  would  be  to  find  the  part  immediately 
preceding  that  and  see  if  that  is  in  it  immediately 
following.  It  won't  take  a  long  time.  We  can  find 
that  easy  enough. 

The  Court:  You  said,  Mr.  Simpson,  you  repre- 
sented to  the  court  on  your  oath  as  an  attorney 
this  was  admitted  in  evidence  at  this  trial? 

Mr.  Simpson:     Yes,  your  Honor. 

The  Court:  All  right.  You  may  read  it.  You 
may  read  it  with  recognition  before  you  read  it 
that  you  should  recognize  that  if  it  was  not  and  if 
you  should  prevail  here,  I  will  have  to  grant  a  new 
trial  because  you  can  only  argue  the  evidence  that 
was  admitted  here  before  this  jury. 
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Mr.  Gallagher:  May  I  request  the  reporter  to 
find  that  part  during  the  time  between  now  and 
1:30  or  2:00,  and  read  it  [623]  to  the  court  so  your 
Honor  can  instruct  the  jury  it  is  or  is  not  in  the 
record,  and  if  it  is  not,  to  disregard  it. 

The  Court:  I  will  ask  her  to  find  it  before  I 
instruct  the  jury,  which  will  be  tomorrow.  I  will 
ask  counsel  to  inform  her  as  to  what  time  it  was 
read. 

Mr.  Gallagher:  I  will  show  you  my  copy.  That 
is  the  one  that  it  was  being  read  from,  and  you  can 
see  what  it  is  on  there,  and  I  didn't  i^ut  it  there 
now. 

The  Court:    Proceed  with  the  argument. 

Mr.  Simpson:  "Q.  Now,  is  there  anything  else 
that  was  different  in  the  arrangement  of  the  Lin- 
field  Victory  from  the  arrangement  that  you  are 
familiar  with  on  other  ships? 

"A.  Well,  other  ships  got  screens  down  here, 
and  stuff  like  that. 

"Q.  When  you  say  ^down  here',  where  are  you 
pointing  ? 

"A.  Well,  over  a  hatch.  I  mean,  it  is  —  you 
know 

"Q.     The  mtness  is  pointing 

"A.     Over  the  opening." 

I  might  say,  to  make  this  easier,  that  this  partic- 
ular witness  was  referring  to  Plaintiff's  No.  2,  and 
we  asked  the  question: 

''You  say  'the  opening',  you  are  referring  to 
which  [624]  opening,  the  ladder  opening  or  the 
ventilator  opening?" 
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And  the  answer  is: 

"Here,  the  ventilator." 

In  other  words,  the  testimony  of  a  man  who  actu- 
ally had  been  working  with  Mr.  Hutchison  was 
that  on  other  ships  tha^  he  had  seen  a  ventilator 
shaft  or  a  ventilator  shaft  covered  by  a  screen  at 
that  upper  portion. 

But,  irrespective  of  that,  again  we  are  helped  by 
the  actual  evidence  before  us,  because  here  we  have 
an  open  ventilator  shaft. 

What  is  the  physical  evidence  that  actually  aids 
us  in  determining  this  matter?  Is  it  unreasonable, 
ladies  and  gentlemen,  to  expect  that  a  screen  might 
have  been  put  over  there  ?  Is  it  unreasonable,  know- 
ing that  a  screen  would  make  falling  by  a  man  into 
such  a  ventilator  shaft  impossible "? 

I  ask  you  at  this  time  to  look  at  Plaintiff's  No. 
7,  and  here  is  the  ventilator  shaft  we  are  discuss- 
ing (indicating).  Plaintiff's  No.  7  shows  a  ventila- 
tor with  a  screen.  That  is  one  screen. 

Plaintiff's  No.  6,  inside  of  masthouse  No.  2,  shows 
the  overhead  area;  two  screens  in  the  same  ventila- 
tor shaft  that  we  are  concerned  with. 

And  then  Plaintiff's  No.  10,  which  is  the  venti- 
lator shaft  into  which  Nathanael  Patrick  Hutchison 
fell,  a  third  [625]  screen.  In  other  words,  three 
screens  located  within  the  same  ventilator  shaft. 
Had  one  been  put  over  this  particular  area  a  man 
would  not  have  fallen  in. 

The  important  thing  we  are  trying  to  emphasize 
here  is  we  are  concerned  with  having  people  do 
what  is  reasonable.  Is  it  unreasonable  when  they 
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already  have  three  in  the  same  ventilator  shaft  to 
put  one  here  in  the  area  to  make  sure  a  man  doesn't 
fall  in,  should  he  make  a  mistake,  misstep,  or  what- 
ever it  might  be,  whatever  the  cause  may  be  ? 

But  I  submit  aboard  this  particular  ship  there 
was  even  something  else.  Remember  that  Captain 
Crawford  and  Mr.  Dyer — you  remember  Mr.  Dyer 
was  the  marine  superintendent  for  the  Pacific- 
Atlantic  Steamship  Co. — they  looked  at  Plaintiff's 
No.  4.  Now,  that  is  on  the  starboard  side.  In  other 
words,  here  (indicating),  looking  at  Plaintiff's  No. 
7,  this  is  the  masthouse  where  this  happened;  the 
other  side,  you  have  got  a  masthouse  here  (indicat- 
ing). And  the  one  that  is  on  this  side  is  the  one 
which  we  find  disclosed  by  Plaintiff's  No.  4. 

I  asked  him  about  this  ventilator  shaft  that  goes 
down.  They  said  it  goes  on  down  to  the  hold,  just 
like  on  the  port  side.  And  I  asked  if  you  could  get 
into  that  ventilator  shaft,  and  they  answered  no, 
because  it  is  blocked  off.  This  is  the  answer  we  got 
from  the  marine  superintendent  of  the  Pacific- 
Atlantic  Steamship  Co.  and  Captain  Crawford,  that 
on  [626]  the  other  side  of  this  ship  they  had  it  set 
up  so  that  a  man  could  not  get  in  there. 

Now,  I  ask  you,  why  couldn't  the  same  thing  be 
done  on  the  left  side  and  the  right  side,  rather 
than  just  the  picture  of  a  safety  precaution  put  in 
here  so  that  a  man  can't  get  in,  and  on  the  other 
side  leaving  just  some  bars  that  he  can  slip 
through  ? 

In  other  words,  on  the  very  ship  in  question.  And 
we  have  the  evidence  that  answers  the  question,  was 
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this  a  reasonably  safe  place?  The  answer  must  be 
no,  because  it  certainly  is  not  expecting  too  much 
to  expect  them  to  put  one  more  screen  in  there  or 
to  make  the  port  side  like  they  have  already  made 
the  starboard  side. 

In  other  words,  ladies  and  gentlemen,  we  are  not 
asking  for  the  impossible  or  an  absolute  setup  here, 
but  we  are  asking  that  this  which  appears  to  us 
to  be  the  minimal  thing  should  be  done. 

Furthermore,  we  go  a  step  further  in  this  plan. 
It  is  not  only  that  they  were  insufficient  in  pro\dding 
safety  by  providing  insufficient  illumination  and  by 
failing  to  put  a  screen  or  other  protective  device 
that  would  have  made  such  a  thing  as  this  impos- 
sible, but  we  suggest  further  to  you  that  the  failure 
to  conduct  the  search,  with  knowledge  of  the  fact 
this  man  was  missing,  was  further  negligence  on 
the  part  of  this  particular  steamship  company. 

Now,  Captain  Crawford  said  it  was  customary 
to  conduct  a  search  when  a  man  was  missing,  and 
he  explained  what  that  included,  which  impressed 
me  as  being  nothing  in  the  world  but  common  sense. 
At  1 :00  o'clock  this  day  this  man  was  missing.  The 
man  was  going  to  work.  Any  employer  who,  nat- 
urally, is  paying  people  figures,  "Well,  I  certainly 
want  to  make  sure  that  men  are  working."  So  if 
he  misses,  he  is  not  showing  up,  what  do  you  do? 

Well,  the  boatswain  said,  "We  didn't  conduct  a 
search,  but  actually  it  was  customary  to  conduct  a 
search." 

And  Crawford  said,  ''The  thing  that  we  do  in 
conducting  a   search — "  and  this  is   the   common 
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sense  " — first  of  all,  we  look  in  the  area  where  the 
man  had  been  working.  We  report  it  to  the  chief 
officer  and  then  we  check,  and  if  necessary  we  con- 
duct a  comj^lete  search  of  the  ship  until  the  man 
is  found." 

I  submit  that  had  that  been  done  in  this  partic- 
ular case,  there  is  no  question  about  the  fact  that 
they  w^ould  have  been  able  to  have  found  Scotty 
Hutchison,  who  was  at  the  bottom  of  the  ventilator 
shaft. 

Of  course,  you  might  say,  ''What  is  the  signifi- 
cance of  this?  Why  search"?  What  difference  would 
it  make,  anyway,"  particularly  if  we  think  about 
the  medical  testimony  that  is  in  here.  What  dif- 
ference would  it  have  made?  First  of  all,  I  am  sug- 
gesting to  you  it  would  have  made  a  difference  in 
[628]  that  if  this  man  had  been  found,  and  even 
if  his  life  couldn't  have  been  saved,  which  we  don't 
know,  but  if  he  could  have  been  foimd  alive,  that 
something  could  have  been  done  by  way  of  sup- 
portive or  palliative  treatment,  which  could  have 
relieved  any  pain  he  might  have  been  enduring 
these  lucid  moments,  these  conscious  moments. 

You  remember  even  Dr.  Adelstein,  the  defend- 
ant's doctor,  said  in  40  per  cent  of  these  cases  there 
is  lucidity  or  consciousness. 

And  so  how  are  we  to  know  such  a  thing  didn't 
exist  in  this  particular  case?  You  might  say  on 
this  medical  testimony  we  seem  to  have  some  meas- 
ure of  conflict  here,  because  we  have  a  doctor  com- 
ing in  and  saying,  with  respect  to  acute  dilatation. 
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''This  type  of  injury  could  cause  it."  That  was  Dr. 
Cefalu. 

Then  we  have  Dr.  Lajoie  and  Dr.  Adelstein  say- 
ing no,  and  then  we  have  Dr.  Dickerson  taking  the 
stand  and  explaining  it  very  definitely  could 
cause  it. 

I  submit,  ladies  and  gentlemen,  you  don't  need 
medical  experts  to  see  the  logic  involved  in  this. 
And  I  will  try  to  bring  out  at  least  what  to  me 
appears  to  be  a  very  logical  basis  that  explains  this. 
You  recall  the  testimony  of  Dr.  Dickerson  on  one 
particular  point.  He  was  asked  the  question  on  di- 
rect examination: 

"Doctor,  can  there  be  subdural  hemorrhage  if  the 
[629]  heart  stops  beating?" 

His  answer  was: 

*'No,  sir.  When  the  heart  stops  beating  all  cir- 
culation in  the  body  ceases  instantly.  If  there  is  an 
open  or  torn  vessel,  the  bleeding  stox)s  immediately. 
When  the  heart  stops  working  the  circulation  stops, 
because  it  is  a  pump  forcing  the  blood  around. 
When  the  pump  stops  everything  stops." 

What  does  that  mean?  If  we  actually  consider 
that — and  I  don't  pretend  to  be  any  artist  on  this 
— if  we  consider  this  to  be  the  heart  (indicating). 
In  other  words,  that  is  a  pump  and  it  is  actually 
pumping  something  that  we  call  blood  to  the  rest 
of  the  body,  feeding  the  body.  So  that  through  the 
arteries  it  pumps  this  blood  out. 

Now,  if  we  consider  that  this  is  a  person's  head 
(indicating),  what  is  it  that  has  been  contended 


382  Pacific- Atlantic  Steamship  Co.  vs. 

for  by  the  defense  here,  in  the  theory  they  have 
constructed  ? 

They  have  said  because  the  autopsy  of  this  man 
showed  acute  dilatations  of  the  heart,  that  he  was 
probably  at  the  top  of  the  ventilator  shaft,  he  had 
an  attack  and  that  he  then  went  into  the  ventilator 
shaft  and  that  the  acute  dilatation  is  really  the 
cause. 

Now,  actually,  as  a  practical  matter,  because  of 
the  testimony  that  you  have  before  you,  if  you  had 
this  acute  dilatation,  what  is  going  to  take  place  1 
You  just  cut  this  [630]  off,  do  you  not?  The  pump 
stops.  If  the  pump  stops  you  are  not  going  to  get 
this  blood  flowing  around  in  here  (indicating). 
It  is  just  like  turning  a  faucet  off  at  home. 

Let's  go  a  step  further,  if  we  may.  If  a  man,  on 
the  other  hand,  has  fallen  into  this  area,  he  hits 
head  first,  he  cracks  his  skull  and  he  had  injury 
to  the  brain  and  begins  to  bleed,  so  that  pressure 
is  built  up  here  (indicating) — remember,  this  sub- 
dural hemorrhage  is  like  springing  a  leak.  The  pipe 
has  got  a  hole  in  it.  One  of  these  veins  or  arteries 
might  have  been  injured.  While  this  builds  up  the 
heart  has  to  Avork  harder  to  do  the  job  that  it 
undertakes  to  do.  Consequently,  as  it  works  harder 
and  harder  the  heart,  because  of  the  strain,  the 
terrific  strain  imposed  on  it,  as  this  builds  up,  the 
subdural  hemorrhage,  this  leaking  of  the  blood, 
acute  dilatation  sets  in  and  the  man  dies. 

But  the  important  thing  is  that  the  cause  of 
death  is  just  as  the  autopsy  findings,  testified  to 
here  before  you,  showed,  that  Scotty  Hutchison's 
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cause  of  death  was  the  fractured  skull,  the  subdural 
hemorrhage,  and  that  that  condition  led  to  the  acute 
dilatation  of  the  heart.  It  was  not  a  question  of 
getting  wp  and  suddenly  i3assing  out,  because  the 
impoi-tant  thing  is  that  if  that  happened,  if  acute 
dilatation  of  the  heart  had  set  in,  as  Dr.  Dickerson 
testified,  there  could  be  no  subdural  hemorrhage 
because  if  this  pump  stops — in  other  words,  if  he 
is  standing  up  there  he  hasn't  got  a  [631]  subdural 
hemorrhage.  Then  he  hasn't  got  a  fractured  skull. 
So  if  you  stop  the  pump,  the  circulation  stopped, 
you  would  never  get  the  subdural  hemorrhage. 

So,  as  a  logical  matter,  we  have  to  say  the  acute 
dilatation  of  the  heart  followed  this  other.  It  did 
not  occur  before  as  the  defendants  have  tried  to 
construct  a  theory  here  that  it  did. 

Now,  our  contention  is  that  when  this  man  fell 
he  experienced  conscious  pain  and  suffering,  and 
you  have  testimony  on  that.  Dr.  Cefalu  told  you 
it  was  a  course  for  people  to  go  through  this  lucid 
inter\^al;  they  would  be  perhaps  rendered  uncon- 
scious and  then  have  some  period  of  consciousness 
again. 

Also,  Dr.  Dickerson  told  you  that.  Now,  they 
couldn't  tell  you  how  long;  they  don't  know.  But 
the  important  thing  is  that  when  this  man  fell  and 
went  through  this,  we  actually  have  nobody  search- 
ing for  him,  nobody  trying  to  find  him. 

In  connection  with  whether  his  life  could  have 
been  saved,  you  remember  the  testimony  of  Dr. 
Adelstein  when  I  tried  to  get  him  to  say,  well  now, 
assuming  the  situation  we  have  an  emergency,  we 
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take  him  to  the  hospital,  we  get  him  there  and  you 
get  ready  to  go  with  this  man,  and  he  gave  me 
an  answer  about  how  it  would  take  hours  and  how 
it  might  be  difficult  to  get  an  operating  room  at 
the  Good  Samaritan  Hospital. 

And  then  I  asked  Dr.  Dickerson,  and  he  said  that 
with  an  [632]  emergency,  it  is  desirable  to  conduct 
as  much  of  an  examination  as  you  want,  but  that 
actually  within  a  half  hour  he  can  be  in  there 
working  on  this  person. 

So  for  that  reason,  I  emphasize  if  a  search  had 
been  conducted  and  if  he  had  been  taken  to  the  hos- 
pital his  life  might  possibly  have  been  saved,  and 
that  there  certainly  was  a  type  of  negligence  here, 
failing,  with  knowledge  of  the  fact  this  man  was 
missing,  to  even  conduct  a  search.  So  our  conclu- 
sion regarding  the  liability  of  the  defendant  Pa- 
cific-Atlantic Steamship  Co.  must  be  that  where,  in 
the  face  of  a  custom  to  provide  adequate  illumina- 
tion, they  do  not  provide  it,  and  where,  with  the 
type  of  screens  right  on  their  ship  they  could  have 
used  to  cover  this  open  ventilator  shaft  and  they 
don't  use  it,  they  don't  take  advantage  of  this  very 
simple  thing,  which,  certainly,  common  sense  would 
say  would  be  negligible,  or  don't  do  what  they  are 
doing  on  the  other  side  of  the  ship,  and  then  when 
they  know  the  man  is  missing,  don't  even  trouble 
to  conduct  a  search  to  find  him,  it  is  our  contention 
that  they  were  negligent  in  a  manner,  in  that  they 
failed  to  provide  a  safe  place  for  this  man  to  work. 

Now,  actually,  this  is  what  the  evidence,  we  be- 
lieve,  shows  regarding  conclusions  and  things  we 
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have  asserted  here:  But  how  did  this  happen?  Actu- 
ally, there  is  no  e\4dence  in  the  record  to  show  that 
anybody  saw  this  happen.  There  is  no  evidence  in 
the  record  to  tell  that— well,  it  was  going  [633]  up 
or  coming  down,  or  that  it  was  going  into  the  mast- 
house  door  or  coming  up  from  below.  But  we  would 
like  you  to  know  how  we  believe  it  did  happen, 
what  you  can  reasonably  infer  from  the  evidence. 
First  of  all,  it  is  undisputed  on  this  particular 
morning  of  April  24th  Hutchison  did  report  for 
work.  He  was  working  for  the  Pacific-Atlantic 
Steamship  Co.  He  was  ordered  to  go  down  below 
by  Boatswain  Kalnin. 

He  worked  with  some  men  until  a  little  after 
10:00  o'clock  and  came  up  for  some  coffee.  That 
is  all  undisputed. 

Thereafter  he  went  down  again.  That  is  undis- 
puted. Then  we  have  Amundsen,  who  was  working 
with  him,  telling  us  that,  "I  saw  him  go  up,"  and 
he  wasn't  sure,  he  thought  that  was  the  last  time 
he  had  ever  seen  him.  He  might  have  seen  him 
again. 

And  then  we  have  a  conflict  on  this,  because  the 
boatswain  says,  ''I  think  I  saw  him  at  noon."  And 
he  is  clearly  confused,  because  on  cross  examination 
by  Mr.  Gallagher  it  was  brought  out  that  when — 
before  a  Coast  Guard  inspection  unit  he  told  them 
that  he  had  seen  this  man  in  the  mess  hall.  Well, 
he  didn't  think  he  saw  him  in  the  mess  hall.  He 
thought  he  saw  him  in  the  companionway.  I  am 
suggesting  to  you  at  this  time  he  didn't  see  him  at 
all.  He  might  have  seen  somebody  aboard  ship  that 
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looked  like  him  or  he  might  have  been  recalling 
when  he  saw  him  at  the  time  that  he  came  up  for 
coffee.  [634] 

I  will  tell  you  why  we  take  this  x)osition:  If  we 
followed  the  conclusion  that  he  was  up  there  at 
noontime  and  that  this  injury  occurred  thereafter, 
we  would  have  to  draw  a  conclusion  that  doesn't 
go  along  mtli  common  sense,  that  is,  if  this  man 
went  into  that  masthouse  after  noon,  why  would 
he  do  it?  The  logical  reason  he  would  do  it  is  be- 
cause he  is  going  back  to  work. 

You  remember  it  was  brought  out  this  man 
didn't  get  in  until  4:00  o'clock  in  the  morning.  That 
the  boatswain  had  to  shake  him  to  get  him  up  to 
go  to  work  at  8:00  o'clock.  Does  it  seem  reason- 
able a  man  who  is  tired,  who  has  had  very  little 
sleep,  is  going  to  say,  "I  have  got  to  get  back  there 
to  work  early"? 

No.  The  more  plausible  explanation  is  that  the 
boatswain  was  confusing  this  time  with  the  time 
at  coffee,  and  that  what  actually  happened  was  that 
at  11:00  o'clock  or  thereabouts  Scotty  Hutchison 
told  Amundsen,  who  was  working  with  him,  "I  am 
going  up  to  the  lavatory  to  get  a  drink."  And  that 
he  started  up  this  particular  ladder.  That  was  the 
ladder  in  the  No.  2  masthouse  that  we  have  been 
discussing  so  much. 

There  are  a  couple  of  things  I  want  to  show  you 
in  explaining  how  we  think  this  happened.  You 
can  see  the  top  of  this  ladder  in  Plaintiff's  No.  1. 
You  can  see  where  the  hands  are  cut.  You  can  see 
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that  the  top  of  that  ladder  is  actually  a  little  below 
the  deck.  [635] 

Now,  our  contention  is  that  he  left  the  hold  down 
there  to  go  up  to  the  lavatory  to  get  a  drink.  That 
he  was  coming  up  this  particular  ladder.  That  the 
rungs  are  not  as  far  apart  as  this  particular  pipe 
rail  here  (indicating).  That  he  climbed  and  with 
the  lack  of  illumination  in  there  with  the  door 
closed,  as  he  climl^ed  he  reached  the  end  of  the  lad- 
der and  did  not  know  he  had  reached  the  end  of 
the  ladder,  and  if  you  take  one  more  hand  or  grab 
at  a  distance,  the  same  as  these  ladders,  as  the  evi- 
dence that  you  look  at,  which  is  in  here,  that  the 
service  report  will  show,  if  you  reached  an  exact 
distance  of  the  next  rung  you  would  be  grabbing  a 
handful  of  air,  and  if  you  are  climbing  this  ladder 
and  you  reached  for  a  handful  of  air  you  go  for- 
ward. There  is  no  ladder,  as  the  evidence  shows, 
in  this  ventilator  shaft.  So  that  if  you  go  forward 
there  is  nothing  to  grab  hold  of,  and  you  do  not 
know  you  are  there.  Scotty  Hutchison  climbed  up 
and  got  either  to  here  and  went  over,  or  he  might 
have  gone  a  little  higher  (indicating).  In  any  event, 
he  lost  his  perspective  at  this  point,  because  being 
unable  to  see  he  was  at  the  end  of  it  he  grabbed 
for  what  appeared  to  be  or  would  be  a  ladder  rail 
and  it  wasn't  there. 

He  was  precipitated  forward,  he  lit  on  his  head, 
he  experienced  this  fracture  of  the  skull  and  the 
subdural  hemorrhage  followed. 

Now,  that  can  be  inferred  from  this  evidence: 
Tlie  [636]  e^T-dence  does  not  conclusively  establish 
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that,  that  is  our  feeling  as  to  how  this  happened. 
We  feel  that  it  is  more  plausible  to  believe  it  hap- 
pened coming  up  than  going  down. 

But  basically  it  doesn't  make  one  bit  of  differ- 
ence whether  it  hax)pened  coming  up  or  going  down, 
because  if  the  screens  had  been  there,  if  adequate 
illumination  had  been  there,  if  that  port  side  had 
been  the  same  as  the  starboard  side  this  would  not 
have  happened. 

Nov;,  if  you  do  find  that  there  is  a  violation  of  a 
duty  here  by  the  defendant,  in  that  they  have  failed 
to  provide  a  reasonably  safe  place,  they  haven't 
done  w^hat  a  reasonable  person  would  do  to  make 
this  place  safe  for  Scotty  Hutchison,  then  what  are 
the  damages  that  confront  you,  because  those  dam- 
ages have  to  be  translated  into  dollars  and  cents. 

At  the  outset  we  told  you  we  were  asking,  be- 
cause the  law  provides  for  two  causes  of  action 
here,  we  w^ere  asking  for  two  awards.  We  were 
asking  for  one  by  reason  of  the  conscious  pain  and 
suffering  that  he  suffered,  and,  secondly,  we  were 
asking  you  to  bring  back  an  award  for  the  pecuni- 
ary loss  suffered  by  his  widow. 

Now,  how  are  you  going  to  compute,  how  can 
you  compute  this  conscious  pain  and  suffering? 
How  can  you  translate  it  into  dollars  and  cents? 

We  ask  you  to  bring  back  $25,000.00  for  the 
conscious  pain  and  suffering.  You  can  bring  back 
nothing  if  you  fail  [637]  to  find  any.  You  can  bring 
back  one  dollar.  You  can  bring  back  whatever  you 
want. 

Our  selection  of  a  figure  on  this  basis  has  been 
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quite  arbitrary,  because  we  had  felt  we  had  to 
pick  something,  that  the  evidence  does  show  that 
the  man  did  go  through  a  period  of  conscious  pain 
and  suffering,  and  for  that  reason  there  should  be 
some  compensation  for  that. 

But  the  thing  with  which  we  are  most  concerned 
here  is  that  after  this  man  died,  we  have  a 
widow, 

The  Court:  Are  you  going  now  to  the  second 
cause  of  action? 

Mr.  Simpson:    Yes,  your  Honor. 

The  Court:  All  right.  I  think  we  will  take  the 
morning  recess. 

(Short  recess  taken.)  [638] 

Mr.  Gallagher:  A  confession  is  good  for  the 
soul.  I  want  to  apologize  to  everybody,  including 
Mr.  Simpson.  I  was  absolutely  wrong  and  he  was 
absolutely  right. 

The  part  of  the  Amundsen  deposition  he  read 
about  the  screen  was  read  to  the  jury,  and  I  am 
sorry  I  suffered  from  amnesia. 

The  Court:  Proceed  with  the  argument,  the  jury 
being  i)i'esent. 

Mr.  Simpson :  Thank  you,  your  Honor.  Ladies  and 
gentlemen  of  the  jury,  just  before  recess  I  started 
to  mention  the  manner  in  which  we  determined 
what  you  should,  providing  you  find  liability,  bring 
back  by  way  of  a  judgment  for  Mrs.  Hutchison, 
by  reason  of  the  pecuniary  loss  she  has  suffered. 

Now,  you  will  recall  that  when  she  was  on  the 
stand  we  asked  her  regarding  the  income  during 
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that  i)articular  year,  and  we  introduced  into  evi- 
dence Plaintiff's  17. 

On  that  particular  income  tax  return,  it  was  tes- 
tified that  Nathanael  Patrick  Hutchison  had  earned 
$4,075.96  during  that  year.  You  heard  further  tes- 
timony to  the  effect  that  Mrs.  Hutchison  would  re- 
ceive 75  per  cent  of  what  he  actually  would  earn; 
being  at  sea,  the  type  of  person  with  his  room  and 
board  there,  that  he  sent  that  home. 

So  we  have  to  explain  something  further.  What 
can  that  [639]  pecuniary  loss  be?  How  long  is  Mrs. 
Hutchison  going  to  live  and  actually  the  life  ex- 
pectancy of  Mrs.  Hutchison,  being  age  53  at  the 
time  of  this  particular  accident,  is  that  of  19  years. 

Now,  the  other  cause  of  action  we  referred  to, 
where  we  said  you  would  have  to  figure  out  just 
what  would  be  brought  in,  and  you  will  have  to 
figure  out  just  what  will  be  brought  in  on  this  one, 
that  on  this  one  we  have  some  figures  which  are 
a  little  more  helpful,  because  we  have  a  few  things 
from  which  we  can  draw  conclusions. 

Well,  maybe  I  will  take  this  one  down,  if  I  may. 
Actually,  with  Mrs.  Hutchison  being  53  years  of 
age  and  having  a  life  expectancy  of  19  years,  we 
have  to  say,  "Well,  now,  what  is  it  that  she  has 
lostr 

If  she  has  lost  75  percent  of  what  he  earns,  you 
can  check  on  my  figures  if  you  want  to,  since  I 
don't  pretend  to  be  a  mathematician,  but  the  actual 
figure  of  ^Ir.  Hutchinson's  income,  as  I  told  you, 
was  $4,075.96. 

Now,  in  computing  75  per  cent  of  that,  the  figure 
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I  received  was  $3529.47,  which  would  be  75  per  cent 
of  this  figure  that  he  earned  (indicating). 

In  other  words,  it  would  constitute  the  pecuniary 
loss  she  would  actually  suffer  for  her  life  expec- 
tancy of  19  years.  If  we  multiply  that  out,  we  get — 
which  gives  us  a  total  of  $69,059.93.  [640] 

Now,  that  is  the  actual  figure  that  we  get  by  this 
computation,  but  there  are  factors  to  be  taken  into 
consideration  respecting  the  health  of  Xathanael 
Patrick  Hutchison,  the  type  of  employment  and 
other  factors  that  enter  in.  So  we  believe  that  this 
particular  figure  should  not  be  asked  for.  Conse- 
quently, what  we  are  asking  you  to  do  is  to  bring 
in  the  sum  of  $60,000.00,  which,  on  the  basis  of 
these  figures  we  have  given  you,  we  believe  to  be 
a  reasonable  computation  of  the  pecuniary  loss 
that  Mrs.  Hutchison,  his  mdow,  has  suffered  by 
reason  of  the  failure  of  the  Pacific- Atlantic  Steam- 
ship Co.  to  provide  Scotty  Hutchison  with  a  safe 
place  to  work. 

In  other  words,  ladies  and  gentlemen,  to  simply 
summarize  what  we  have  endeavored  to  present 
to  you,  is  that  the  Pacific-Atlantic  Steamship  Co. 
is  under  a  duty  to  provide  a  reasonably  safe  place 
for  this  man  to  work.  We  believe  they  violated  that 
duty  by  not  providing  adequate  illumination  —  a 
simple  thing — by  not  providing  screens,  by  not  pro- 
viding the  type  of  safety  or  protective  devices  they 
had  right  on  their  own  ship. 

We  believe  the  evidence  shows  there  ha^  been 
definite  damage  and  detriment  caused  here,  and  we 
believe,  insofar  as  dollars  and  cents  can  be  trans- 


392  Pacific-Atlantic  Steamship  Co.  vs. 

lated  into  pain  and  suffering,  or  just  the  reverse, 
we  ask  you  to  bring  back  whatever  you  deem  to  be 
a  fair  and  reasonable  verdict  for  the  conscious 
[641]  pain  and  suffering,  and  a  fair  and  reasonable 
verdict  for  the  pecuniary  loss  that  Einina  Hutch- 
ison has  suffered  by  reason  of  this  negligence. 

The  Court:  Mr.  Gallagher,  you  will  come  to  the 
end  of  some  phase  of  your  argument.  When  you 
do  that  we  will  take  the  noon  recess. 

Now,  I  will  take  it  either  at  12 :00  or  if  you  want 
to  carry  on  until  12 :30,  you  let  me  know  when  you 
come  to  a  good  breaking  point. 

Mr.  Gallagher:    Thank  you,  your  Honor. 

May  it  please  the  court,  ladies  and  gentlemen  of 
the  jury,  counsel  for  plaintiff,  I  join  with  Mr. 
Simpson  in  reference  to  the  proposition  that  you 
have  been  attentive.  Obviously,  under  our  system 
of  government  any  citizen  who  sits  as  a  judge  is 
required  by  the  nature  of  his  or  her  duty  and  oath 
to  be  attentive,  so  that  in  the  final  analysis  that  is 
not  any  type  of  argument  to  address  to  a  jury  with 
respect  to  the  evidence  in  the  case. 

For  example,  let's  assume  that  any  one  of  you 
hai)pen  to  be  a  party  to  a  lawsuit,  and  you  came  in 
and  tried  it  before  his  Honor  mtliout  a  jury.  You 
would  expect  him  to  be  attentive,  wouldn't  you? 
He  is  a  judge.  So  that  it  wouldn't  be  arguing  the 
case  to  him  to  thank  him  for  doing  his  duty. 

I  mention  that  because  I  want  you  to  keep  in 
mind  the  side  issues,  the  extraneous  things  which 
have  nothing  whatever  [642]  to  do  with  this  law- 
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suit,  which  may  have  been  mentioned  in  Mr.  Simj^- 
son's  argmnent. 

And  I  want  you  to  tar  me  with  the  same  brush, 
if  I  argue  things  to  you  that  aren't  based  upon 
the  e^ddence  which  you  have  heard,  and  which  you 
have  seen.  Then  I  ask  you,  from  the  bottom  of 
my  heart  and  conscience,  to  totally  disregard  it. 

Now,  I  am  going  to  say  something  that  isn't 
based  on  the  evidence,  but  I  want  you  to  bear  with 
me.  As  you  can  tell,  I  am  temporarily  suffering 
from  what  may  be  a  slight  case  of  laryngitis.  There- 
fore, like  Demosthenes,  but  not  using  rocks  in  my 
mouth  to  learn  how  to  speak  clearly,  I  have  a 
coughdrop  in  there  and  I  want  you  to  excuse  me 
for  the  necessity  of  having  to  use  them.  I  may 
even  j»iit  one  in  my  mouth  during  the  course  of 
my  argument,  but  I  know  that  you  will  not  feel 
offended  by  that  when  you  realize  the  necessity 
for  it. 

I  am  going  to  perhaps  be  a  little  bit  disorganized 
in  your  minds  with  reference  to  some  parts  of  the 
argument,  ])ut  I  ask  you  to  bear  with  me  in  that, 
also.  I  may  not  start  at  what  is  the  logical  begin- 
ning, but  if  I  fail  to  do  so  it  is  because  I  want  to 
conmient  on  two  or  three  things  perhaps  before  we 
get  into  the  meat  of  the  situation. 

The  first  thing  I  want  to  call  your  attention  to 
is  this:  I  do  not  intend  to  argue  the  question  of 
damages  or  [643]  the  subject  of  damages,  and  the 
reason  I  do  not  intend  to  do  that  is  that  I  will  con- 
tend by  argmnent,  submitted  to  you,  that  there  is 
no  liability  upon  the  part  of  my  client  for  damages. 
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But  just  to  call  your  attention  to  how  far  the 
plaintiff  would  want  to  lead  you,  let's  take  Mr.  ; 
Simpson's  suggested  figure  to  you.  If  you  gave  this 
lady  what  he  asks  for,  if  you  decide  she  is  entitled 
to  anything  under  the  law  and  the  facts,  and  she 
invested  it  in  good  common  stocks  or  in  other  good 
investment,  what  percentage  per  year  Avould  she 
collect,  and  how  much  would  be  left  to  distribute 
to  her  relatives  at  the  end  of  her  life? 

Now,  that  is  all  I  am  going  to  say  about  that 
subject.  And  I  would  like  to  ask  each  one  of  you 
to  please  remember  this :  When  I  conclude  my  argu- 
ment for  the  defendant  I  cannot  answer  anything 
which  Mr.  Simpson  may  say  to  you  in  his  closing 
argument.  So  whatever  he  has  to  say  about  any 
subject  in  this  case,  it  was  his  duty  to  say  before 
my  time  to  argue  commenced,  unless  he  says  it 
solely  in  answer  to  something  that  I  say. 

Now,  we  mil  hear  the  judge  give  instructions 
when  we  are  all  through  with  the  arguments.  But 
I  would  like  to  take  you  back  to  your  impanelment. 
Each  one  of  you  told  me  that  if  you  were  accepted 
as  a  juror  you  would  perform  your  duty  under 
your  oath  as  a  judge.  [644] 

Now,  a  judge  cannot  be  partial.  A  judge  cannot 
predicate  his  finding  upon  sympathy  for  a  widow 
or  for  anybody  else.  A  judge  cannot  decide  any 
disputed  issue  of  fact  upon  speculation,  surmise 
or  conjecture. 

A  judge  must  decide  the  disputed  issues  of  fact 
submitted  to  him,  and  you  are  a  composite  judge, 
upon   the   direct   evidence   which   has   been   intro- 
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duced  before  you  and  which  you  have  heard  from 
the  witnesses,  either  by  way  of  deposition  or  from 
the  witness  stand,  where  such  witnesses  testify  to 
things  which  constitute  direct  evidence,  as,  for  ex- 
ample, there  might  be  a  dispute  about  whether  Mr. 
Simpson  happened  to  be  in  this  room  at  this  time. 
I  might  be  called  as  a  witness  to  testify  under  oath 
to  that  fact. 

Somebody  might  claim  that  Mr.  Simpson 
parked  his  automobile  at  a  quarter  to  12:00  down 
in  front  of  the  courthouse,  and  he  may  get  a  ticket 
on  it.  He  would  defend  himself  and  say  he  wasn't 
even  there.  And  he  puts  me  on  the  stand  as  a  wit- 
ness. I  take  an  oath  and  I  say,  in  answer  to  ques- 
tions, "I  was  in  Judge  Tolin's  courtroom  at  that 
time  and  I  saw  Mr.  Simpson  there  at  that  time." 

Now,  that  is  direct  evidence.  But  you  don't  have 
to  infer  anything.  Let's  assume  that  I  happened  to 
be  outside  of  the  courtroom  in  a  place  w^here  I 
could  watch  all  means  of  exit  from  this  room,  out 
through  his  Honor's  chambers  or  out  through  this 
door  (indicating)  and,  say,  I  had  been  out  [645] 
there  from  11:30  until  12:00  o'clock.  And  I  got  on 
the  stand  as  a  defense  witness  and  I  was  asked 
what  I  was  doing,  and  I  testify,  "Well,  I  was  out 
in  the  hallway,  right  in  front  of  Judge  Tolin's 
courtroom." 

"Well,  did  you  see  the  hallway  leading  from 
Judge  Tolin's  chambers,  in  other  words,  the  back 
exit  from  the  courtroom  f 

"Yes." 
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"Was  that  under  your  observation  at  all  times  1?" 

''Yes." 

"Was  the  door  leading  from  the  courtroom  un- 
der your  direct  observation  all  the  timef 

"Yes." 

"Did  you  look  away  from  that  area  at  any  time"?" 

"No." 

"Did  Mr.  Simpson  come  out  of  that  courtroom 
at  any  time  while  you  were  out  in  the  hallf 

"Yes." 

"What  time  did  he  come  out?" 

"Oh,  he  came  out  at  12:00  o'clock  noontime." 

"Well,  by  the  way,  did  you  see  Mr.  Simpson  go 
into  the  courtroom?" 

"Yes,  I  saw  him  go  in  at  11:00  o'clock,  or  after 
a  recess." 

You  asked  me  if  I  had  been  out  there  from  half- 
past  11 :00  to  12 :00.  I  said  yes,  but  I  was  out  there 
before.  I  [646]  was  out  there  at  11:15  when  I  saw 
him  walk  in  the  door. 

Now,  that  would  be  testimony  under  oath  from 
a  witness,  which  would  be  indirect  evidence,  be- 
cause from  the  positive  testimony  which  I  give, 
which  doesn't  prove  in  and  of  itself  Mr.  Simpson 
was  in  this  room,  any  fair-minded  jury,  if  it  be- 
lieved me  under  oath,  would  or  could  infer  from 
what  I  told  them  that  Mr.  Simpson  could  not  have 
been  out  on  the  street  at  a  quarter  to  12:00.  That 
is  indirect.  It  is  proof  of  one  fact  by  a  witness 
under  oath,  from  which  the  ultimate  fact  in  issue 
may  be  logically  inferred.  In  other  words,  it  is  an 


Emma  Hutchison  397 

inference  which  a  reasonable  niind  would  deduce 
from  the  testimony  which  I  had  given. 

Now,  in  this  case  Mr.  Simpson  tells  you  that  he 
wants  you,  under  your  solemn  oaths  as  jurors, 
where  you  said  you  would  restrict  yourselves  to 
the  evidence  introduced  in  this  case,  as  guided  by 
the  instructions  of  the  court,  he  asks  you  to  do 
this : 

He  tells  you  about  some  theory,  he  says,  "AVe 
think  what  happened  is  this :"  and,  parenthetically, 
I  will  not  refer  to  the  deceased  by  any  nickname; 
I  will  call  him  Mr.  Hutchison. 

He  tells  you  that  Mr.  Hutchison  at  11:00  a.m. 
on  April  24,  1951,  came  up  this  ladder  in  the  es- 
cape shaft  and  that  at  the  time  he  came  up  the 
ladder  the  masthouse  was  in  total  darkness,  and 
that  when  Mr.  Hutchison  got  up  here  he  took  hold 
of  this,  and  then  he  reached  uj)  and  he  took  hold 
of  this,  [647]  and  not  being  able  to  see,  and  not 
knowing  where  he  was  or  what  was  going  on,  he 
went  through — (indicating) — he  wasn't  watching 
him  up  here  (indicating),  but  the  only  two  or 
three  ways  that,  even  theorizing,  could  support 
Mr.  Simpson,  he  either  struck  his  head  between 
the  top  of  this  bulwark  or  steel  plate,  which  goes 
down  to  the  bottom  of  the  two  shafts  and  sepa- 
rates them,  or  he  put  his  head  through,  between  the 
second  rail  and  the  top  rail,  or  he  got  up  here  and 
put  his  foot  on  the  middle  rail  and  then  lost  his 
balance  (indicating).  That  is  what  they  want  you 
to  guess  about.  That  is  pure,  unadulterated  specu- 
lation. 
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If  the  court  tells  you,  as  I  believe  Ms  Honor 
will,  that  your  verdict  in  this  case,  in  all  respects, 
must  be  based  upon  evidence,  direct  or  indirect,  and 
if  he  defines  direct  and  indirect  evidence  to  you 
ladies  and  gentlemen  of  the  jury,  you  cannot,  I 
respectfully  submit  to  you,  say  under  your  oaths  as 
jurors,  that  there  is  any  evidence  whatever  in  this 
case  to  prove  that  Mr.  Hutchison  did  what  Mr. 
Simpson  wants  you  to  say  when  you  come  back  here 
and  look  us  all  in  the  face,  "We  and  each  of  us 
tell  you.  Lasher  Gallagher,  and  tell  you,  Raymond 
Simpson,  and  tell  you.  Judge  Tolin,  that  we  have 
found  direct  or  indirect  evidence  which  has  been 
introduced  into  the  record  in  this  case  before  us, 
that  Nathanael  Patrick  Hutchison  came  up  that 
ladder  at  11:00  o'clock  a.m.;  that  he  didn't  know 
what  he  was  doing;  that  [648]  the  masthouse  was  in 
total  darkness  and  he  couldn't  even  tell  that  there 
was  any  difference  between  the  distances  between 
the  rungs  of  the  ladder  or  the  shape  of  the  ladder, 
and  that  he  took  hold  of  this  plate  here  at  the  top 
of  the  separating  bulkhead  with  his  hands  (indi- 
cating), and  he  thought  it  was  a  rung  of  the  lad- 
der; that  he  then,  not  being  able  to  see,  reached  up 
and  felt  around  and  he  got  hold  of  the  middle 
course  of  this  pipe  railing  and  he  thought  that 
that  was  the  next  rung  of  the  ladder,  and  that  he 
kept  on  coming  up  the  ladder  with  his  feet,  and 
that  then  he  reached  up  and  he  took  hold  of  the 
top  course  of  the  pipe  railing  and  he  thought  that 
that  was  the  top  rung  of  the  ladder,  so  he  kept 
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on  going  up  and  he  got  to  the  point  where  he  top- 
pled into  the  ventilator  shaft." 

Now,  I  ask  you,  in  all  sincerity,  can  any  one  of 
you  conscientiously  do  that*?  I  will  suggest  to  you 
one  reason,  which  is  absolutely  and  totally  against 
any  such  supposition. 

You  see,  there  is  no  evidence  of  it,  no  evidence 
or  proof  of  the  fact  that  the  man's  body  was  found 
in  the  bottom  of  the  ventilator  shaft  on  April  30, 
1951.  Of  course,  we  know  he  was  there,  but  that, 
we  will  say,  is  an  example  of  indirect  evidence. 
His  body  was  there. 

But  can  you  reasonably  infer  from  that  single 
factor  that  he  fell  into  that  shaft  at  11:00  o'clock 
a.m.  on  April  24,  1951,  or  that  at  11:00  o'clock 
a.m.  on  April  24,  1951,  [649]  the  masthouse  door 
was  closed,  or  that  on  April  24,  1951,  no  light  was 
coming  in  through  the  hollow  tubing  of  the  venti- 
lator? With  all  of  those  things  in  there,  are  you 
going  to  accept  the  suggestion  that  Mr.  Simpson 
made  to  you,  about  this  11:00  o'clock  a.m.  propo- 
sition ? 

Mr.  Simpson  even  denies  the  veracity  of  one  of 
his  own  witnesses,  in  order  to  attempt  to  get  you 
to  render  a  verdict  for  the  plaintiff. 

When  Mr.  Simpson,  representing  Mrs.  Hutchi- 
son, offered  and  read  the  deposition  of  Ernest  Kal- 
nin,  which  was  taken  under  oath,  the  plaintiff 
vouched  for  that  man's  integrity  and  veracity.  Now, 
what  did  that  man  say? 

And  ladies  and  gentlemen  of  the  jury,  if  you 
have  any  doubt  upon  the  proposition,  that  when  a 
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witness  is  offered  by  any  party  in  a  civil  or  crim- 
inal case,  that  the  party  who  puts  that  testimony 
on  under  oath  before  you,  either  by  way  of  deposi- 
tion or  by  way  of  oral  testimony,  vouches  for  the 
veracity  and  integrity  of  the  witness. 

I  will  guarantee  that  the  judge  will  tell  you  that 
the  party  does  vouch  for  the  veracity  and  integrity 
of  witnesses  produced  by  him  or  by  her.  And  it 
does  not  lie  in  the  mouth  of  the  attorney  who  of- 
fers sworn  testimony  of  his  own  witness,  his  own 
client's  witness,  to  thereafter  get  up  before  a  jury 
and  say  that  witness  didn't  know  what  he  was  talk- 
ing about,  unless  there  is  some  evidence  in  the  rec- 
ord to  support  [650]  an  argument  of  that  kind. 

Now,  what  did  Mr.  Kalnin  say?  You  recall  that 
Mr.  Simpson  told  you  that  Mr.  Kalnin  was  con- 
fused on  cross  examination  by  Mr.  Gallagher,  with 
reference  when  he  last  saw  Mr.  Hutchison. 

Now,  I  want  to  call  your  attention  to  a  couple 
of  things.  Mr.  Simpson  was  present  at  the  time 
that  Mr.  Kalnin  gave  his  deposition.  Mr.  Simpson 
saw  the  oath  and  heard  the  oath  being  adminis- 
tered to  Mr.  Kalnin. 

Mr.  Simpson  asked  Mr.  Kalnin  all  of  the  ques- 
tions which  were  asked  on  behalf  of  the  plaintiff 
during  the  taking  of  Mr.  Kalnin's  deposition. 

And  on  direct  examination  by  Mr.  Simpson,  this 
is  what  happened  on  that  subject: — I  will  start  on 
page  4,  Mr.  Simpson,  at  line  14 

"The  Witness:  There  was  Hutchison  and  four 
other  sailors  and  myself  down  in  that  hold. 
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^'Q.  What  did  you  do  with  reference  to  this 
groiii^  ? 

"A.  I  told  them  what  to  do  and  laid  out  the 
work. 

'^Q.     Can  you  be  specific  as  to  the  time  of  day? 

"A.  That  was  about  8:00  o'clock  in  the  morn- 
ing and  we  turned  to  in  No.  3  hatch.  The  first  thing 
we  did  there  was  open  one  section,  aft  section  of 
No.  3  hatch.  There's  a  ladder  there  and  there's  also 
a  ladder  in  midship  house.  You  can  use  either  way 
to  go  [651]  down  that  hold. 

''Q.  Now,  what  happened  after  you  gave  these 
orders,  that  you  observed?" 

''A.  Well,  I  already  told  you,  went  down  by  the 
hatch  and  went  to  work. 

"Q.     For  how  long  did  you  work? 

"A.     Until  10:00  o'clock. 

"Q.     Then  what  did  you  do? 

"A.     Then  we  stopped  and  went  for  coffee. 

"Q.     Then  what  did  you  do? 

'  'A.  At  10 :15  we  went  back  in  to  clean  uj)  again, 
finish  the  job. 

"Q.    How  long  did  you  work  ? 

''A.    Worked  until  dinner. 

"Q.     How  long  was  that? 

'^A.  Knocked  off  about  ten  to  12:00.  Always  give 
time  to  clean  up. 

"Q.  For  how  long  did  you  observe  Mr.  Hutchi- 
son working  in  this  hold? 

"A.    He  worked  until  dinnertime. 

"Q.  Did  you  observe  Hutchison  leave  the  hold? 
A.    He  left  to   come   up   dinnertime.   He   left 
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about  ten  minutes  to  12:00,  the  same  as  the  rest  of 
the  gang. 

"Q.  Was  there  any  occasion  thereafter  when 
you  [652]  observed  Mr.  Hutchison?" 

I  am  stopping  reading  now  because  I  wanted  to 
interject  something  in  a  parenthetical  way.  The 
word  "thereafter"  in  that  question  asked  by  Mr. 
Simpson  obviously  referred  to  after  the  time  he 
saw  Mr.  Hutchison,  come  up  at  ten  minutes  to 
12:00,  which  is  only  ten  minutes  before  noontime 
and  which  is  fifty  minutes  after  11:00  o'clock  a.m. 
Resuming  the  reading: 

''Q.  Was  there  any  occasion  thereafter  when 
you  observed  Mr.  Hutchison? 

''A.  Well,  I  seen  him  once  more  after  that,  com- 
ing from  the  mess  room. 

"Q.  Did  you  observe  anything  in  particular 
about  him?  "A.    No. 

'^Q.  When  was  the  next  time  that  you  observed 
Mr.  Hutchison? 

"A.     That  about — in  Philadelphia,  I  believe. 

'  'Q.     About  Philadelphia  ? 

''A.     In  Philadelphia. 

"Q.     When  was  that? 

''A.     That  was  when  we  found  him  then. 

"Q.  What  date  was  it,  approximately  what 
time? 

''A.  Before  arrival  in  Philly  on  April  30th, 
about  six  days  later." 

That  ends,  Mr.  Simpson,  on  page  6,  line  16.  [653] 

Now  we  get  to  the  cross  examination,  where  he 
was  confused  by  my  cross  examination.  And  keep 
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in  mind,  ladies  and  gentlemen  of  the  jury,  when 
Mr.  Simpson  referred  to  this  testimony  about  Mr. 
Kalnin  having  stated  one  time  he  saw  him  in  the 
mess  room  at  noontime  and  the  other  time  he  saw 
him  just  coming  out  of  the  mess  room,  he  was  talk- 
ing about  that  for  the  purpose  of  having  you  find 
that  Mr.  Hutchison  came  up  out  of  that  shaft  at 
11  o'clock  a.m.,  as  Mr.  Amundsen  said,  and  never 
did  go  into  the  mess  room  for  lunch.  In  other 
words,  that  was  his  purpose,  to  take  you  by  the 
hand  and  have  you  ignore  Kalnin 's  testimony  that 
he  saw  Hutchison  come  out  of  that  hold  at  ten 
minutes  to  12:00,  because  he  couldn't  possibly  get 
anybody  who  can  sit  on  a  jury  to  find  that  Mr. 
Hutchison  was  involved  in  an  accident  at  11  o'clock 
a.m.,  if  he  was  observed  by  a  witness  whom  you 
believe  coming  up  out  of  a  hold  at  ten  minutes 
to  12:00. 

And  when  you  are  considering  the  effect  that  an 
argument  may  have  on  you,  remember  that,  as  we 
all  know,  we  can  go  back  to  sophistry,  if  any  of 
you  ever  have  studied  philosophy,  and  I  think  you 
know  what  sophistry  is.  A  sophist  is  a  person  who 
can  make  what  appears  to  be  on  the  surface  a  very 
reasonable  statement,  but  if  you  probe  into  the 
background  of  it  you  find  out  it  is  specious.  And 
an  argument  based  on  a  couple  of  questions  asked 
by  me  of  Mr.  Kalnin,  which  showed  that  on  the 
Coast  Guard  hearing  on  May  1,  1951,  this  deposi- 
tion [654]  of  Kalnin  having  been  taken  on  May 
17,  1952,  over  a  year  afterwards,  solely  with  refer- 
ence to  the  place  where  he  had  seen  Mr.  Hutchison, 
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you  get  to  cross  examination  where,  by  my  cross 
examination,  he  was  confused 

Mr.  Simpson:     Page  21,  Gallagher. 

Mr.  Gallagher:     Thank  you. 

"Q.  Do  you  recall  giving  testimony  at  a  Mer- 
chant Marine  investigating  unit  of  the  United 
States  Coast  Guard  at  Philadelphia,  Pennsylvania, 
on  May  1,  1951  ? 

''A.     Yes,  that's  where  w^e  went  then. 

"Q.  At  that  time  were  you  asked  the  following 
questions  and  did  you  give  these  answers: 

''By  Mr.  Bikle: 

"Q.    You  saw  him  at  lunch  f 

And  parenthetically,  remember  this  testimony  be- 
fore the  Coast  Guard  is  under  oath,  the  same  kind 
of  an  oath  those  witnesses  took  who  testified  here. 

"A.  I  seen  him  at  dinnertime  but  I  didn't  stay 
long,  coming  out  the  mess  room,  just  had  a  bowl  of 
soup,  started  out  of  the  mess  room.  I  didn't  see  him 
any  more  after  that. 

"Q.  The  last  place  you  saw  him  was  in  the 
mess  room?    . 

"A.     That  was  the  last  place,  yes. 

''Q.  What  was  his  condition  regarding  so- 
briety'? [655] 

"A.    Was  he  sober? 

"Q.    Yes. 

"A.     Oh,  yes,  he  was  sober,  slight  hangover." 

Then  my  question,  after  having  read  that  part  of 
the  record  from  the  Coast  Guard  hearing: 

"Q.  Did  you  give  those  answers  to  those  ques- 
tions ? 
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"A.     Yes.  He  was  solder  that  day,  I  know  that. 

"Q.     But  he  did  have  a  hangover? 

"A.  I  guess  so,  from  the  night  before — didn't 
feel  good." 

I  stopped  reading,  Mr.  Simpson,  at  line  9,  page 
22. 

Now,  isn't  it  quite  obvious  that  on  May  1,  1951, 
Mr.  Kalnin  might  have  had  a  clearer  recollection  of 
whether  the  last  place  he  saw  the  man  was  in  the 
messroom  or  just  coming  out  of  the  messroom,  than 
he  would  on  May  17,  1952  ? 

But  aside  from  that,  ladies  and  gentlemen  of  the 
jury,  that  is  utterly  immaterial.  The  fact  is  that 
their  own  witness  mider  oath  establishes  as  a  fact, 
by  direct  evidence,  that  Mr.  Hutchison  came  out  of 
hold  Xo.  3  at  10  minutes  to  12:00.  And  if  he  did,  it 
is  utterly  impossible  for  him  to  have  been  involved 
in  any  accident  at  11 :00  a.m.  on  April  24,  1951. 

And  all  of  the  legal  legerdemain  witnesses  might 
be  concocted  and  all  of  the  sympathetic  legerde- 
mainism  which  [656]  there  might  be  suggested  can- 
not change  those  facts. 

And,  ladies  and  gentlemen  of  the  jury,  no  lawyer 
should  ask  you  to  find  that  Xathanael  Patrick  Hut- 
chison was  involved  in  an  accident  at  11:00  a.m.  on 
April  24,  1951,  when  he  himself  has  not  only  heard 
the  sworn  testimony  which  utterly  refutes  any  such 
proposition  and  he  himself  has  read  it  to  you  as  tes- 
timony mider  oath,  which  they  ask  you  to  believe. 

Your  Honor  please,  I  am  sorry  I  ran  over  12:00 
o'clock.  I  could  have  stopped.  Your  Honor  knows  I 
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have  a  one-track  mind.  I  would  have  stopped  at 
12:00. 

I  am  sorry  it  is  almost  15  minutes  past  12:00. 

The  Court:  That  is  all  right.  We  like  counsel  to 
come  to  a  good  breaking  place.  It  is  unfortunate 
when  an  argument  must  be  broken  someplace  in  the 
course  of  it  for  a  recess. 

Mr.  Gallagher:  I  think  the  most  unfortunate 
thing,  your  Honor,  is  that  juries  have  to  listen  to 
arguments. 

The  Court:  Will  1:30  be  a  convenient  time  or  is 
it  an  inconvenient  time?  Will  your  voice  be  recov- 
ered by  then,  Mr.  Gallagher? 

Mr.  Gallagher:  It  seems  to  be  pretty  good  right 
now.  It  is  all  right  with  me.  I  can  keep  on  going  if 
you  want,  and  finish,  but 

The  Court :    Let's  take  the  recess  until  1 :30. 

(Whereupon,  at  12:15  o'clock  p.m.,  a  recess 
was  taken  until  1:30  o'clock  p.m.  of  the  same 
date.)  [657] 

November  21,  1955,  1:30  o'clock  p.m. 

The  Court:  The  jury  being  present,  you  may 
proceed  with  your  argument. 

Mr.  Gallagher:  May  it  please  your  Honor,  ladies 
and  gentlemen  of  the  jury,  Mr.  Simpson,  I  think  I 
read  enough  to  you  from  the  deposition  of  Mr.  Kal- 
nin  to  demonstrate  that,  so  far  as  his  testimony  is 
concerned,  no  accident  happened  at  11:00  a.m.  on 
April  24,  1951. 

Now,  I  would  like  to  call  your  attention  to  Mr. 
Amundsen.  You  will  recall  that  Mr.  Amundsen  was 
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an  experienced  seaman,  having  had,  as  I  recall  his 
testimony,  at  least  20  years'  experience  and  per- 
haps 22. 

And  so  that  I  will  not  consciously  misrepresent 
anything  to  you,  I  will  read  what  he  said. 

"Q.     How  long  have  you  been  going  to  sea? 

"A.     Twenty-two  years. 

"Q.  That  is  your  usual  occupation,  is  it,  as  a 
sailor  ? 

'^A.     Yes,  A.  B." 

I  believe  you  will  recall  that  we  stipulated  that 
A.  B.  means  able-bodied  seaman. 

Now,  Mr.  Amimdsen  testified  that  at  8:00  o'clock 
in  the  morning,  "we  went  down  there  and  cleaned 
holds,  and  the  boatswain  come  and  knocked  us  off 
for  coffee  time.  [658] 

"Q.     Do  you  remember  what  hold  it  was? 

"A.     No.  2." 

Well,  now,  I  don't  think  there  is  any  question 
about  the  fact  that  they  were  in  hold  No.  3,  because 
the  evidence  shows  that  this  access  shaft  or  escape 
shaft,  as  it  is  sometimes  referred  to,  permitted  ac- 
cess only  into  hold  No.  3.  But  I  don't  think  you 
should  blame  Mr.  Amundsen,  because  he  said  hold 
No.  2.  That  really  is  not  something  for  which  a  wit- 
ness should  be  criticized. 

Then  he  goes  on: 

"Q.     And  you  were  down  in  the  hold? 

"A.     Yes." 

These  questions,  ladies  and  gentlemen  of  the 
jury,  were  asked  of  the  witness  by  a  Mr.  Kenady — 
K-e-n-a-d-y — who  represented  the  plaintiff  at  the 
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time  this  deposition  was  taken  in  San  Francisco  on 
July  18,  1952. 

"Q.     Was  Scottie  with  you'? 

*'A.     Yes,  sir. 

"Q.     From  8:00  o'clock  in  the  morning"? 

^'A.     Yes. 

"Q.  Would  you  continue  with  your  answer? 
What  happened  next? 

"A.  AYell,  then  we  worked,  and  so  the  boatswain 
come  and  knocked  us  off  there  about  10:00  o'clock, 
^Come  up  for  coffee.'  [659] 

^'Q.  You  say  you  came  up  for  coffee.  How  did 
you  come  up  from  the  hold? 

"A.  Well,  we  come  up  the  access  ladder  there  on 
the  masthouse. 

"Q.  Where  is  that  access  ladder  located  with 
respect  to  the  hold  you  were  working  in? 

"A.     It  is  on  the  port  side. 

"Q.     You  say  it  is  on  the  port  side? 

"A.     Yes." 

Skipping  the  next  question,  and  then  the  ques- 
tion: 

''Q.  And  when  you  came  up  for  coffee  time  you 
say  you  used  that  access  ladder? 

"A.  The  same — we  come  up — yes,  sir,  we  come 
up  the  same  way  as  we  went  down  at  8 :00  o'clock  in 
the  morning,  through  the  access  ladder  of  the  mast- 
house  ladder." 

And  at  this  point,  ladies  and  gentlemen  of  the 
jury,  I  want  to  call  your  attention  to  a  little  con- 
flict there  which  really  doesn't  mean  much,  but  Kal- 
nin,  you  will  remember,  testified  that  in  the  morn- 
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ing  at  8:00  o'clock  lie  saw  Mr.  Hutchison  go  down 
the  ladder  at  the  after  end  of  hatch  No.  3.  That  is 
in  Mr.  Kalnin's  deposition. 

"Q.  You  say  they  are  all  in  the  same  place,  is 
that  what  you  mean  to  say?  "A.     Yes.  [660] 

"Q.  Will  you  tell  us  what  happened  then?  You 
went  up  for  coffee  time ;  did  Scottie  go  with  you  ? 

"A.  Yes,  sir,  and  we  walked  on  the  deck  to- 
gether; went  in  and  had  coffee;  were  sitting  there 
talking,  *  *  *" 

Then  he  testified  they  went  into  Scottie's  home 
and  sat  down.  When  I  say  "Scottie"  I  am  repeating 
his  designation;  that  is  not  mine. 

And  he  referred  to  the  fact  that  he  had — that  Mr. 
Hutchison  told  him  he  had  money  and  he  wanted  to 
go  out  that  night,  he  could  go  and  Mr.  Hutchison 
would  lend  him  the  money,  and  then  Mr.  Amund- 
sen could  pay  him  back. 

That  has  nothing  to  do,  however,  with  the  facts 
of  the  case.  I  merely  want  to  tell  you  what  I  am 
leaving  out. 

"Q.  And  while  you  were  with  Scottie  in  his  fore- 
castle, and  smoking,  did  you  have  an  opportunity  to 
observe  his  condition  as  to  sobriety? 

"A.     He  was  sober, " 

Was  any  of  the  rest  of  that  answer  read,  Mr. 
Simi^son,  on  page  9? 

Mr.  Simpson:    Lines  12  and  13 

Mr.  Gallagher:  I  mean  the  answer  on  lines  6 
and  7. 

Mr.  Simpson:    No. 


410  Pad  fie- Atlantic  Steamship  Co.  vs. 

Mr.  Gallagher:     I  have  read  all  that  was  read? 

Mr.  Simpson:    Yes.  [661] 

Mr.  Gallagher:  "Q.  And  were  you  sober  that 
morning  ? 

"A.     Yes,  sir,  I  didn't  even  go  ashore." 

Now,  what  significance  would  a  reasonable  person 
draw  from  that  last  sentence?  Mr.  Amundsen  was 
asked  whether  he  was  sober.  He,  Amundsen,  was 
sober,  and  he  said,  "Yes,  sir.  I  didn't  even  go 
ashore." 

Can  you  reasonably  infer  that  Mr.  Amundsen 
said  he  was  sober  and  gave  as  the  reason  for  it  the 
fact  he  didn't  even  go  ashore?  Why,  otherwise, 
should  Mr.  Amundsen,  when  merely  asked  the  ques- 
tion, "And  Avere  you  sober  that  morning"  why 
didn't  he  just  say,  "Yes,  sir." 

Why  did  he  add,  "I  didn't  even  go  ashore"? 

And,  of  course,  whether  Amundsen  was  or  was 
not  sober  is  not  a  determinative  fact  in  this  case, 
but  I  am  reading  you  what  he  said.  And  I  am  read- 
ing you  the  questions  that  the  plaintiff's  lawyer 
asked  of  Mr.  Amundsen. 

"Q.  Now,  would  you  tell  us  what  happened  after 
you  finished  coffee? 

"A.  Well,  then  the  boatswain  come  and  said, 
'Well,  boys,  let's  go.'  So,  we  went  back  the  same 
way,  down  the  shaft  alleyway,  I  call  it,  you  know, 
aboard  the  ship. 

"Q.  You  went  back  the  same  ladder  that  you 
came  up? 

"A.  Yes,  and  we  start  working  again  like  we 
[662]  did  before  all  morning,  same  thing,  cleaning 
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holds,  sweeping  and  picking  up  papers,  and  making 
a  pile  over  there  so  when  they  open  up  the  hatches 
they  take  it  out  and  put  it  on  deck. 

"So — well,  we  were  working  there,  so  Scottie 
says,  'Well,  I'm  going  to  go  u]3  on  deck  and  get  a 
drink/  So,  he  walked  back  there  where — I  saw  him 
walk  up,  because  I  saw  him  go  out  the  door  and 
walk  up  the  ladder,  and  so  we  worked  there.  So, 
well,  we  went  up  for  lunch — to  eat  dinner.  That 
was  about,  you  know,  around  11:00.  The  boatswain 
came  in  and  knock  you  off,  so  we  went  up  on  deck 
the  same  way.  We  walk  wp  the  same — you  know,  up 
and  down  all  morning.  So,  we  went  and  washed  up 
and  went  in  the  messhall  and  eat  dinner. 

"Q.  And  did  you  go  back  down  in  the  hold  to 
work  after  dinner?  "A.     Yes. 

"Q.     Was  Scottie  with  you*?  "A.    No. 

"Q.  When  was  the  last  time  that  you  saw  Scot- 
tie? 

"A.  Well,  that  was  aroimd  11:00  o'clock  or 
something  like  that. 

"Q.  That  was  when  he  came  back  down  into  the 
hold  with  you,  after  coffee  time?  [663] 

"A.     That  was  at  10:30. 

"Q.  At  10 :30,  and  it  was  sometime  later,  but  be- 
fore lunch,  that  Scottie  went  back  up  ? 

"A.    Yes. 

''Q.     Did  you  notice  what  route  he  took? 

"A.     The  same  way. 

''Q.     Through  the  door?  ''A.     Yes." 

And  I  call  your  attention  to  what  is  a  leading 
question.  This  isn't  the  witness'  language.  It  is  a 
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leading  question,  putting  words  into  his  mouth  hy 
the  attorney  who  asked  the  questions,  Mr.  Kenady. 

''Q.     And  that  is  the  last  you  saw  him? 

''A.     Yes." 

And  next  question,  "And  did  you  say  anything 
to  him  as  he  left? 

"A.     I  can't  remember  now.'' 

Next  question,  "When  did  you  next  see  Scottie; 
after  this?" 

Notice,  ladies  and  gentlemen  of  the  jury,  this 
question  doesn't  put  the  words  into  the  witness' 
mouth.  It  is  a  question  asking  for  information,  de- 
pending upon  the  recollection  of  the  witness,  with- 
out a  suggestion  of  what  the  answer  should  be.  I 
will  repeat  the  question: 

"When  did  you  next  see  Scottie  after  this?  [664] 

"A.  Well,  I  may  have  seen  him  up  in  the  dining 
room,  I'm  not  sure." 

That  is  on  page  11,  lines  8  to  10  on  the  direct 
examination;  not  cross  examination. 

Now,  we  go  over  to  the  cross  examination,  where 
Mr.  Schaldach,  who  took  my  place  for  this  deposi- 
tion up  in  San  Francisco,  this  deposition  of  Mr. 
Amimdsen's,  and  we  will  find  out  what  he  said 
about  that  same  subject.  Page  25,  Mr.  Simpson. 

Mr.  Simpson:     Thank  you. 

Mr.  Gallagher:  *'Q.  How  long  after  you  came 
back  down  there  was  it  that  he  told  you  he  was 
going  to  get  a  drink? 

*'A.  Well,  let's  see.  We  come  down  there,  I'd 
say — I'd  say  at  10:30,  after  coffee  time,  and  I'd 
say,  oh, — well,  10:00 — I  mean,  11:00  o'clock. 
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"Q.     About  11:00  o^clock? 

''A.     Yes,   something  like  that." 

Repeating  the  answer,  "Yes,  something  like  that. 

"Q.  And  you  saw  him  go  through  the  door  in 
the  hold'?  "A.     Yes. 

"Q.     That  door  leads  to  this  escape  hatch? 

*^A.    Yes.  [665] 

"Q.    And  that  is  the  last  you  saw  him? 

^'A.    Yes. 

"Q.  Did  you  notice  whether  or  not  he  came  back 
down  ?  "A.     No,  he  didn't  come  back. 

"Q.  All  right.  Did  you  see  him  at  lunch  time 
or  supper  time? 

"A.  I'm  not  sure,  because,  you  know,  we  all 
wash  in  there,  you  know;  hungry,  and  what  have 
you,  you  know.  Sit  down  and,  you  know,  start  to 
eat. 

"Q.    What  do  you  call  your  noonday  meal? 

"A.     Lunch,  or 

*'Q.  Lunch.  All  right.  What  time  did  you  come 
up  the  hatch,  this  escape  hatch,  for  lunch? 

"A.     About  11 :30  or  25  minutes  to  12 :00. 

''Q.  I  see.  And  is  it  your  recollection,  Mr. 
Amundsen,  that  you  did  not,  at  any  time  after 
11:00  o'clock,  see  Hutchison? 

"A.  Well,  I'm  not  sure  if  I  saw  him  for  lunch. 
I  wouldn't  swear  to  that. 

"Q.    You  wouldn't  swear  to  that?  "A.    No. 

"  Q.  Could  it  be  possible  that  you  may  have  seen 
him  for  lunch?  [666~\ 

"A.     Yes,  sir,  yes,  sir." 

Now,   I   respectfully   submit  to   you   ladies   and 
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gentlemen  of  the  jury  that  when  you  take  the  tes- 
timony of  Kalnin  and  you  take  the  testimony  of 
Mr.  Amundsen,  it  would  not  be  a  fair  and  impartial 
finding  on  the  part  of  the  sworn  judge  to  say  from 
that  evidence  that  the  plaintiff  has  proved,  by  a 
preponderance  of  creditable  evidence,  that  Mr. 
Amundsen  was  involved  in  any  accident  at  11:00 
a.m.  on  the  morning  of  April  24,  1951. 

You  may  wonder  what  this  is  all  about.  '51,  isn't 
that  the  right  date? 

A  Juror:  You  said  Amundsen.  You  mean  Hut- 
chison. 

Mr.  Gallagher:  Excuse  me.  Mr.  Hutchison.  I 
am  glad  you  called  my  attention  to  that. 

No  impartial  judge  would  take  that  evidence, 
ladies  and  gentlemen  of  the  jury,  at  least,  I  don't 
see  how  any  impartial  judge  could  say,  under  his 
oath  say  from  that  testimony  Mr.  Hutchison  was 
involved  in  any  accident  at  11 :00  a.m.  on  April  24, 
1951. 

You  may  be  wondering  why  this  is  of  any  impor- 
tance. I  will  try  to  tell  you.  The  plaintiff,  as  I  think 
the  judge  will  tell  you,  must  prove  by  a  preponder- 
ance of  evidence,  regardless  of  all  else,  that  Mr. 
Hutchison  suffered  a  personal  injury  in  the  course 
of  his  employment. 

Now,  unless  you  can  come  back  in  here  and  tell 
us  under  [667]  oath,  as  jurors,  that  this  evidence 
proves  that  Mr.  Hutchison  fell  into  that  shaft  at 
11:00  a.m.  or  about  11:00  a.m.  on  April  24,  1951, 
I  don't  see  how  you  can  say  that  he  suffered  any 
in  the  course  of  his  employment.  That  is  why  they 
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want  you  to  find  that  an  accident  happened  at 
11 :00  a.m.  on  April  24,  1951. 

As  I  understand  Mr.  Simpson's  argument,  he 
admits  that  Mr.  Hutchison  did  not  go  into  the  mast- 
house  from  the  top  or  from  the  bottom  at  any  time 
between  1:00  p.m.  and  3:00  p.m.  on  April  24,  1951. 

If  he  doesn't  admit  it,  it  doesn't  make  any  dif- 
ference, anyhow,  because  the  evidence  is  without 
conflict  that  he  did  not.  Mr.  Amundsen,  their  wit- 
ness, under  oath  says  he  and  the  rest  of  the  gang, 
excepting  Mr.  Hutchison,  went  back  down  the  lad- 
der in  the  masthouse  at  1:00  p.m.  and  that  they — 
and  Mr.  Kalnin  says  they  quit  work  at  3:00  p.m., 
and  all  of  them  came  back  up. 

Mr.  Kalnin  testified  he  was  standing  at  the 
winches.  Captain  Dyer  told  you — and  this  is  with- 
out conflict — that  standing  at  the  winches  means 
that  Mr.  Kalnin  was  here  at  the  after  end  of  Hatch 
No.  3  (indicating). 

That  is  just  like  you  ladies  and  gentlemen  are 
there  and  I  will  go  over  there  (indicating).  Here 
is  a  masthouse  door  (indicating).  It  is  on  the  wrong 
side  of  the  ship  because  it  is  a  starboard,  but  if  I 
had  to  walk  between  you  [668]  and  this  door  to  get 
in,  don't  you  think  you  would  be  able  to  see  me? 

We  proved  without  conflict  that  a  man  standing 
at  the  winches  here  (indicating)  at  the  after  end 
of  hatch  No.  3,  would  have  a  clear  and  unobstructed 
view  of  the  entire  deck  of  the  vessel  forward  of 
that  point. 

Nobody  could  get  into  that  masthouse  door  mth- 
out  walking  through  it,  from  the  deck.  Mr.  Kalnin 
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told  you  tliat  he  did  not  obsem^e  Mr.  Hutchison 
anywhere  on  deck  at  any  time  after  he  saw  him 
coming  out  of  the  messroom  or  in  the  messroom. 

Now,  Mr.  Kalnin  was  there  at  the  winches.  Mr. 
Dyer  told  you  that  a  man  at  the  winches  would  be 
facing  forward.  He  would  be  looking  right  in  that 
direction.  That  is,  his  face  would  be  pointed  that 
way  (indicating). 

Of  course,  momentarily  he  might  look  down  in  the 
hold  or  the  hatch.  Well,  are  you  going  to  believe 
that  Mr.  Hutchison  could  have  run  across  the  deck 
and  run  into  that  masthouse  door  without  Kalnin 
seeing  him  between  1:00  and  SiOO*? 

Of  course,  we  have  got  the  positive  testimony  that 
he  didn't  ever  go  down  in  the  hold  after  1:00 
o'clock.  He  didn't  show  up  at  1:00  o'clock  to  go  to 
work. 

Now,  it  isn't  our  burden  to  prove  these  things. 
The  court  will  tell  you,  I  am  sure,  that  with  ref- 
erence to  every  material  issue  of  fact  in  this  case, 
excepting  that  of  [669]  perhaps  contributory  negli- 
gence, the  burden  of  proof  is  on  the  plaintiff. 

Now,  you  ladies  and  gentlemen  of  the  jury  have 
enough  experience  and  enough  common  sense,  with- 
out any  judge  telling  you  so,  that  the  only  way  you 
can  sustain  the  burden  of  proof  is  to  produce  wit- 
nesses who  can  tell  the  jury  about  it,  or  produce 
written  things  which  tell  you  about  it.  There  is  no 
burden  on  the  defendant  in  this  case  to  prove  how, 
when  or  why  Mr.  Hutchison  got  into  that  ventilator 
shaft.  And  if  you  think,  or  dou]>t  tliat,  if  you 
think  otherwise  or  doubt  it,  you  ask  the  judge  Avhose 
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burden  it  is  in  this  case  to  produce  witnesses  to 
prove  when,  how  and  why  Mr.  Hutchison  got  into 
that  ventilator  shaft. 

You  will  recall  in  that  respect  that  I  put  Mr. 
Simpson  on  the  stand  and  I  asked  him  if  more  than 
three  years  ago  he  had  been  furnished  with  the 
names  and  addresses  of  all  of  the  members  of  the 
crew,  and  he  said  he  thought  he  had.  That  testimony 
is  proof  of  the  fact  that  the  j^laintiff  did  get  the 
names  and  addresses  of  every  member  of  the  crew. 

They  have  taken  the  depositions  of  two  of  them, 
Amundsen  and  Kalnin.  Kalnin  testified  there  were 
four  men,  in  addition  to  Mr.  Hutchison,  in  that  hold 
on  the  morning  of  April  24,  1951. 

Under  our  system  here  in  the  Federal  court  a 
deposition  of  a  witness  may  be  taken  on  written 
interrogatories.  That  [670]  means  simply  that  the 
lawyer  representing  the  party  in  his  office  dictates 
to  his  stenographer  a  series  of  written  questions. 
It  is  a  very  simple  matter  to  procure  an  order.  It 
is  issued  pro  forma.  You  don't  even  have  to  worry 
about  it.  It  is  an  order  signed  by  the  judge  ap- 
pointing a  certain  notary  as  a  commissioner.  If 
the  witness  happens  to  live  in  Philadelphia  or  Tim- 
buctoo  you  appoint  a  notary  as  a  commissioner.  All 
you  do  is  send  the  written  interrogatories  to  the 
notary. 

The  witness  either  appears  voluntarily  or  you  get 
a  subpoena  issued  from  the  court  where  he  lives, 
take  his  deposition  at  that  place.  He  has  to  come 
in  and  he  writes  out  his  answers  to  those  written 
interrogatories.  No  lawyer  is  necessary  at  all. 
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So  that  we  have  evidence  here  there  were  four 
other  men  in  that  hold  besides  Mr.  Hutchison.  That 
means  there  were  three  in  that  hold  besides  Mr. 
Amundsen.  If  the  plainti:^  really  believed  that  she 
could  prove  that  Mr.  Hutchison  left  that  hold  at 
11:00  a.m.  and  nobody  ever  saw  him  after  that  and 
wanted  to  make  it  certain,  the  other  three  men  who 
were  working  down  there  were  available,  because 
when  you  prove  that  a  man  is  alive,  the  presump- 
tion is  that  he  remains  living  until  somebody  proves 
he  is  dead. 

Therefore,  the  presumption  in  this  case  is  that 
the  other  three  seamen,  who  were  down  there  in 
the  hold  with  Mr.  [671]  Hutchison  that  morning, 
are  still  alive. 

We  introduced  in  evidence  the  Shipping  Arti- 
cles, which  give  the  names  and  addresses  of  the 
A.B.s  who  were  signed  on  the  Articles.  Those  Arti- 
cles, under  the  law,  are  required  to  be  filed  with 
the  Shipping  Commissioner  when  the  voyage  is 
over.  So  that  the  Shipping  Articles  weren't  some- 
thing we  could  hide  or  cover  up.  All  the  plaintiff's 
attorney  had  to  do,  to  find  out  the  names  and  ad- 
dresses of  all  of  these  men,  would  be  to  get  a  copy 
of  the  Shipping  Articles,  the  same  as  I  have  got, 
a  photostatic  copy  here.  But  they  didn't  do  it. 

Now,  Mr.  Simpson  will  say,  "Well,  they  didn't 
do  it,  the  defendant  didn't  do  it." 

My  answer  to  that,  ladies  and  gentlemen  of  the 
jury,  is  so  what?  Whose  burden  of  proof  is  it? 
Who  is  under  the  burden  of  proving  when  this 
accident  happened  and  how  it  happened  and  why 
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it  happened?  It  rests  throughout  the  trial  of  the 
case  upon  the  j^laintiff. 

So  much  for  depositions  by  written  interroga- 
tories. Let's  talk  about  this  so-called  place  of  work. 
I  will  try  to  be  realistic  and  practical,  which  is 
sometimes  hard  for  a  lawyer,  as  you  know. 

But  what  was  the  place  of  work  in  this  case, 
imder  the  evidence?  The  only  testimony  about  the 
location  of  the  place  where  any  work  Avas  done  by 
anybody  was  down  in  hold  Ko.  3.  Mr.  Kalnin  says 
it  was  on  the  deck  called  the  shelter  [672]  deck, 
which  is  immediately  below  the  main  deck.  That 
was  the  only  place  where  there  was  any  work  done. 

To  call  the  masthouse  a  place  of  work  is  purely 
an  error.  The  deck  of  the  masthouse,  between  the 
door  and  the  ladder,  was  a  route  or  means  of  get- 
ting to  the  place  of  work.  The  ladder  going  down 
the  escape  shaft  was  not  a  place  of  work.  There 
isn't  one  word  of  e^^idence  in  this  record  showing 
or  from  which  impartial  sworn  judges  could  find 
that  Mr.  Hutchison  did  one  tap  of  work  in  the 
masthouse  or  in  the  ventilator  shaft  or  in  the  es- 
cape shaft. 

I^ow,  I  contend  that  common  sense  dictates  that 
the  deck  of  the  masthouse  and  the  ladder  were 
merely  a  means  of  getting  to  the  place  of  work. 
But  the  e^ddence  shows  that  the  masthouse  and  the 
ladder  were  not  the  only  means  of  getting  down  to 
the  deck  below  or  from  the  deck  below  up  to  the 
main  deck. 

There  is  no  evidence  whatever  in  this  record 
Allowing  that  Mr.  Hutchison  was  under  any  compul- 
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sion  whatever  to  use  the  ladder  in  the  masthouse, 
either  for  the  j^iirpose  of  going  down  or  coming 
up,  because  the  testimony  of  Ivalnin  shows  that  the 
after  part  or  after  section  of  hatch  No.  3  had 
been  removed,  and  that  there  was  a  ladder  there, 
attached  to  the  after  hatch  coaming. 

I  have  in  mind  the  fact  Mr.  Amundsen  testified 
the  hatch  w^as  closed.  But  how  in  the  world,  ladies 
and  gentlemen  [673]  of  the  jury,  could  the  dirt 
slings  be  lifted  out  of  hold  No.  3  by  Mr.  Kalnin 
standing  at  the  winch,  unless  the  after  section  of 
the  hatch  had  been  taken  oif,  the  hatch  cover?  You 
just  don't  lower  a  dirt  sling  down  through  this 
hatch  cover  and  then  pull  it  up.  You  have  got  to 
have  an  opening  there,  so  that  common  sense  tells 
us  that  when  Mr.  Amundsen  testified  that  hatch 
No.  3  was  closed  he  was  mistaken. 

That  is  all  there  is  to  it,  because  you  cannot  use 
winches  on  a  ship  to  lower  a  dirt  sling  and  pull  it 
out  unless  there  is  a  hole  there  through  which  you 
can  do  that,  and  I  don't  see  how  any  impartial 
sworn  judge  could  find  that  the  after  section  of 
hatch  No.  3  had  not  been  removed,  as  Mr.  Kalnin 
said  it  had  been  removed. 

So  that  Mr.  Hutchison  had  a  free  choice.  He 
could  come  up  the  ladder  at  the  after  end  of  hatch 
No.  3  or  he  could  come  U}!  the  ladder  in  the  escape 
hatch  and  so  could  all  the  rest  of  them.  I  have  in 
mind  Mr.  Kalnin's  testimony,  when  the  winch  is  in 
operation,  that  is,  when  the  winch  falls  the  cables 
are  lowering  a  dirt  sling  or  pulling  one  out  and  the 
men  don't  want  to  use  the  ladder  at  the  after  end 
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of  the  hatch  because  there  is  danger  of  getting  hit. 

But  you  know,  as  well  as  anyone,  that  when 
men  are  down  in  the  hold  of  the  ship  cleaning  up 
a  hold,  it  takes  time  to  fill  the  dirt  sling  sufficiently 
full  so  it  is  worthwhile  to  pull  it  out.  You  are  not 
taking  it  out  in  scoops  or  in  ice  [674]  cream  cones 
or  in  loint  buckets,  or  anything  of  that  kind. 

It  just — let's  be  practical  about  it.  You  have  got 
a  big  sling,  canvas  or  whatnot.  You  remember  Cap- 
tain Crawford  testified  on  that  subject.  So  that  the 
winch  wouldn't  be  in  operation  and  wouldn't  be 
lifting  anything  out  until  a  dirt  sling  was  filled 
up.  And  when  it  is  pulled  out,  where  do  they  put 
it?  They  wouldn't  dump  it  on  the  deck  of  the  ves- 
sel, because  it  is  dirt.  They  would  probably  put  it 
out  on  the  dock. 

I  am  sorry  I  said  that.  I  don't  know  where  they 
put  it.  I  want  to  argue  only  the  evidence  to  you. 
I  don't  know  where  they  put  the  dirt.  I  withdraw 
my  surmise  they  put  the  dirt  out  on  the  dock. 

In  any  event,  they  took  it  out  of  the  hold  and 
put  it  some  place.  That  would  take  some  time.  Be- 
tween even  lowering  and  raising  of  a  dirt  sling, 
isn't  it  obvious  that  the  wdnch  would  be  quiet  ?  They 
are  not  going  to  pull  it  out,  unless  it  has  something 
in  it,  and  they  are  not  going  to  put  it  back  unless 
it  is  empty. 

So  that  during  the  intervals,  when  the  winch  is 
not  in  operation,  there  is  no  possible  reason  for  not 
using  the  ladder  at  the  after  end  of  the  hatch  to 
doit. 

Likewise,    when    they   knock    off    the    testimony 


422  Pacific- Atlantic  SteamsJdp  Co.  vs. 

shows  they  all  knock  ofi.  When  the  sailors  down 
in  the  hold  knocked  off,  Kalnin  knocked  off,  too.  He 
said,  ''We  knocked  off  at  [675]  10  minutes  to  12:00. 
We  knocked  off  at  10:00  o'clock."  So  somebody  is 
operating  the  winches  when  they  knock  off  and  so 
anybody  that  wants  to  come  up  the  ladder  at  the 
after  end  of  the  hatch  No.  3,  he  can,  and  then 
he  can  go  down  that  way  until  they  are  ready  to 
use  the  winch  again. 

That  is  of  importance  here,  or,  at  least,  of  some 
importance  for  this  reason:  We  have  five  experi- 
enced, able-bodied  seamen;  maybe  a  couple  of  ordi- 
naries. Amundsen,  I  think,  said  something  about  a 
couple  of  ordinaries. 

In  any  event,  you  had  five  men  down  there  who 
had  been  making  their  living  at  sea;  they  were 
seamen.  Amundsen  was  an  able-bodied  seaman,  Mr. 
Hutchison  was  an  able-bodied  seaman. 

Those  men,  with  all  of  their  experience,  volun- 
tarily and  without  any  compulsion  whatever,  with- 
out any  order  to  do  so,  used  the  ladder  in  the  mast- 
house  to  come  up  and  go  down.  Kalnin  said  maybe 
some  of  them  went  up  the  ladder  at  the  after  end 
of  the  hatch,  but  those  who  used  the  escape  shaft 
ladder  used  it  because  they  were  convinced  by  their 
o^^Ti  experience  that  it  was  safe  to  use. 

They  saw  nothing  about  it  which  indicated  to 
them  or  any  of  them  that  it  wasn't  perfectly  safe 
for  them  to  use.  And  I  say  that  because  if  they  had 
seen  anything  wrong  with  it,  they  wouldn't  have 
used  it. 

Now,  with  reference  to  the  degree  of  visibility 
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in  the  [676]  masthoiise  on  April  24,  1951,  which 
is  the  important  date,  what  have  they  proved  ?  What 
witness  testified  that  there  was  anything  whatever 
the  matter  with  the  visibihty  actually  in  the  mast- 
house  when  this  vessel  was  at  Baltimore,  Maryland, 
on  April  24,  1951  ?  That  is  the  date  when  they  claim 
Mr.  Hutchison  fell  down  that  shaft. 

When  they  took  Mr.  Kalnin's  deposition,  they 
didn't  ask  him  a  single  question  about  the  condition 
of  visibility,  degree  of  visibility  in  the  masthouse, 
or  in  the  shaft  where  the  ladder  was;  not  one  sin- 
gle question. 

When  they  took  Mr.  Amundsen's  deposition,  they 
did  not  ask  him  one  single  question  and  he  gave 
no  answer  to  any  question  read  to  you  with  refer- 
ence to  the  degree  of  visibility  in  the  masthouse  on 
April  24,  1951. 

Now,  one  single  question.  They  make  a  big  point 
out  of  the  proposition  that  there  was  no  permanent 
electric  light  fixture  inside  the  masthouse.  Well, 
let  us  use  a  practical  example.  Suppose  you  go  home 
tonight,  you  go  down  and  get  on  a  bus  at  4:15.  We 
will  say  it  is  broad  daylight,  and  you  walk  in  the 
bus  and  you  are  looking  do\\m  the  aisle  and  because 
you — if  you  don't  look  down  at  the  floor,  you  step 
on  a  banana  peel  and  you  fall  down ;  you  hurt  your- 
self. So  you  sue  the  bus  company. 

And  your  attorney  makes  a  big  point  out  of  this 
proposition:  We  Avill  assume  there  are  no  electric 
light  bulbs  in  [677]  the  bus  at  all.  Can  you  tell  me 
what  difference  it  would  make  in  broad  daylight? 
It  seems  to  me,  as  a  matter  of  everyday  common 
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sense,  which  even  a  10-year-old  kid  would  readily 
grasp,  that  it  is  unimportant  whether  there  are  or 
are  not  permanent  electric  light  fixtures  inside  of 
anything,  in  the  absence  of  some  legal  evidence 
showing  that  the  actual  degree  of  visibility  within 
the  place  at  the  time  in  question  was  such  as  to 
make  it  necessary  to  have  a  substitute  for  what- 
ever natural  light  there  was. 

They  ask  you  to  find,  under  oath  as  judges,  upon 
the  evidence  which  has  been  introduced  here,  that 
that  masthouse  at  the  time  or  immediately  before 
the  time  Mr.  Hutchison  fell  into  or  got  into  the 
ventilator  shaft  was  so  dark  you  couldn't  see  your 
hand  before  your  face  two  feet  away. 

Where,  I  ask  you,  is  the  evidence  of  if?  What 
witness  has  testified  that  on  April  24,  1951,  at 
Baltimore,  Maryland,  you  couldn"t  see  eveiy thing 
inside  that  masthouse  with  clarity  and  ease  at  any 
time  between  8:00  a.m.  and  3:00  p.m.  on  that  day? 
What  witness  has  told  you  that  the  door  was  closed 
at  any  time  between  8:00  a.m.  and  3:00  p.m.? 

Mr.  Amundsen,  their  witness,  under  oath  told 
you  he  opened  the  door  to  the  masthouse.  And  then 
came  up  at  10  minutes  to  12:00.  There  is  no  sug- 
gestion here  that  anybody  had  to  open  the  door  to 
get  out  of  the  masthouse. 

They  went  back  down  at  1:00  o'clock,  according 
to  [678]  Amundsen.  He  didn't  say  when  his  depo- 
sition was  taken,  and  they  didn't  dare  ask  him,  evi- 
dently, because  they  wanted  to  keep  that  thing  in 
a  rather  nebulous  state,  but  he  didn't  say  they  had 
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to  open  it  again,  and  you  don't  have  to  open  any- 
thing unless  it  is  closed. 

You  can  see  that  that  is  a  heavy  door,  a  heavy 
steel  door.  The  ship  is  tied  to  a  dock.  The  log  shows 
that  the  weather  was  practically  perfect. 

Now,  I  suggest  to  you  ladies  and  gentlemen  of 
the  jury  that  the  request  made  of  you  to  come  back 
in  here  and  tell  all  of  us,  under  your  oaths  as  im- 
partial judges,  that  you  can  find  in  the  evidence 
here  a  foundation  for  saying  that  at  the  time  or 
immediately  before  the  time  Nathanael  Patrick 
Hutchison  got  into  that  ventilator  shaft  that  mast- 
house  door  was  closed,  no  light  was  coming  in 
through  the  ventilator  cowl,  and  that  was  the  con- 
dition that  existed  at  the  time  he  got  into  it  or 
fell  into  it. 

Can  you  do  that?  Can  any  one  of  you  tell  me 
what  witness  testified  to  any  fact  from  which  you 
can  say  that  masthouse  door  was  closed  and  that 
the  thing  was  dark? 

Now,  we  are  not  all  alone  in  this  thing.  You  and 
I  and  Judge  Tolin  and  Mr.  Simpson  and  Mrs. 
Hutchison  own  that  vessel.  The  evidence  shows  that 
it  is  owned  by  the  United  States  of  America,  De- 
partment of  Commerce.  It  was  built  by  the  United 
States  of  America,  Department  of  Commerce.  The 
evidence  shows  it  was  built  in  1945. 

Now,  we  know  from  the  evidence  here  that  a 
good  many  of  those  Victory  ships  were  used  during 
the  war,  the  last  war,  with  many  seamen  on  them, 
and  went  to  many  ports. 

The  Government  has  never  gotten  the  idea  there 
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was  anything  the  matter  with  the  inside  of  that 
masthouse.  The  Government  has  never  gotten  the 
idea  that  there  was  any  necessity  for  any  perma- 
nent electric  light  fixtures  in  there. 

The  Government  knew  on  April  30th  and  on 
May  1,  1951,  that  Nathanael  Patrick  Hutchison 
had  been  found  at  the  bottom  of  the  ventilator 
shaft  on  this  vessel.  The  e^ddence  here — excuse  me 
a  moment. 

May  I  take  time  out,  your  Honor,  to  get  another 
coughdrop  ? 

The  Court:     Yes.  Do  you  want  a  recess *? 

Mr.  Gallagher:  No.  I  would  like  to  finish  this, 
if  I  may. 

The  Court:    When  you  want  one,  let  me  know. 

Mr.  Gallagher:  All  right.  I  vdll  wait  for  that 
until  we  get  the  recess. 

Here  is  Plaintiff's  Exhibit,  exceri^ts  of  part  of 
the  log  book.  Now,  we  get  the  entries  under  April 
30,  1951: 

"10:45  Unidentified  body  found  in  bottom  of 
No.  2  after  port  ventilator  trunk  by  M.  L.  Over- 
man, Chief  Electrician.  Police  notified.  11 :00  Phila- 
[680]  deljohia  City  Police  aboard,  Waldron  No. 
3898,  Wagon  No.  262,  Sixth  District." 

I  am  going  to  skip  down  here  to  1700,  ^'W.  R. 
Sayer,  Lieutenant  Commander,  U.  S.  C.  G." — ob- 
viously United  States  Coast  Guard  —  "Merchant 
Marine  Investigating  Unit,  aboard  investigating 
death  of  Nathanael  P.  Hutchison,  deck  mainte- 
nance." 

Lieutenant  Commander  Sayer  was  there  for  two 
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hours  on  April  30tli.  He  was  not  interested  in  the 
outcome  of  this  case.  What  do  you  think  he  was 
there  for?  Do  you  think  it  is  unreasonable  to  as- 
sume that  a  Coast  Guard  officer  goes  on  board  a 
vessel  for  the  purpose  of  conducting  a  thorough 
investigation,  to  find  out  what  was  the  cause  of  a 
death? 

Now,  the  evidence  shows  that  Lieutenant  Com- 
mander Sayer  conducted  a  further  investigation  on 
May  1st  or  May  2nd — May  1st,  I  think  it  was — 
May  1,  1951,  where  Kahiin  testified  under  oath. 
That  is  where  we  got  the  excerpt,  I  used  in  cross 
examination  of  Kalnin,  to  refresh  his  recollection 
about  the  fact  that  he  had  seen  him  in  the  mess- 
hall  during  the  noon  hour  on  April  24th,  and  that 
at  that  time  he  formed  the  conclusion,  unfortu- 
nately, the  man  had  a  slight  hangover.  In  any 
event,  you  have  that  investigation. 

In  the  light  of  that  investigation,  in  the  light  of 
knowledge  on  the  part  of  the  Coast  Guard,  United 
States  Coast  Guard,  charged  Avith  the  duty  of  in- 
specting ships  yearly,  not  [681]  one  single  change 
was  made  in  the  SS  Linfield  Victory,  not  one  single 
change  in  that  masthouse. 

There  you  have  experts  who  are  there  for  the 
purpose  of  safeguarding  people  who  are  on  board 
the  vessel.  And  the  vessel  is  now  relicensed.  It  is 
being  operated  by  us.  I  say  *'us"  because  we,  as 
citizens,  own  a  piece  of  it.  TTe  have  got  an  interest 
in  everything  that  the  Government  owns. 

Xow,  when  Lieutenant  Commander  Sayer  con- 
ducts a  2-hour  investigation  on  April  30th,  don't 
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you  think  he  talked  to  everybody  on  board  the 
ship?  Don't  you  think  he  looked  at  everything? 
Isn't  it  a  presumption  that  official  duty  is  regu- 
larly performed? 

And  in  the  absence  of  evidence  to  the  contrary, 
can  you  say  that  Lieutenant  Commander  Sayer 
came  aboard  the  vessel,  just  went  into  the  captain's 
quarters  and  someplace,  and  had  a  few  highballs 
and  left  the  vessel,  or  do  you  give  him  credit  for 
being  a  decent,  conscientious  man,  one  who  per- 
formed his  full  duty? 

So  with  knowledge  of  the  fact  that  a  man,  that 
the  body  of  one  man  has  been  found  in  the  bottom 
of  one  elevator  shaft  on  one  Victory  ship,  the  Gov- 
ernment, through  the  Coast  Guard,  doesn't  make 
any  change  in  it.  The  Government  officers  are  of 
the  opinion  that  there  is  absolutely  nothing  wrong 
with  that  masthouse.  That  it  is  perfectly  all  right 
for  any  seaman  to  use.  Otherwise,  the  Government 
would  [682]  insist  on  changes  being  made. 

Could  we  recess  now,  your  Honor? 

The  Court:  All  right.  We  will  take  our  after- 
noon recess. 

(Short  recess  taken.)   [683] 

The  Court:  The  jury  being  present,  you  may 
proceed. 

Mr.  Gallagher:  Thank  you,  your  Honor.  Now, 
with  reference  to  this  question  of  visibility,  they 
put  on  Mr.  Wise,  one  of  plaintiff's  attorneys,  and 
you  recall  that  Mr.  Wise  was  up  there  at  Portland 
when  they  took  these  pictures. 

Now,  Mr.  Wise  is  a  lawyer.  And  Mr.  Wise  knows, 
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as  a  lawyer,  that  if  a  witness  willfully  and  falsely 
makes  any  statement  which  relates  to  a  material 
fact  in  issue  in  any  case,  that  witness  is  guilty  of 
perjury. 

I  laid  that  foundation  with  Captain  Dyer.  You 
recall  I  said  to  him,  "Captain,  do  you  realize  that 
this  vessel  is  now  in  the  possession  of  the  United 
States  Government^" 

"Yes." 

"Do  you  realize  that  your  testimony  with  refer- 
ence to  the  visiljility  in  that  masthouse  is  a  material 
fact  in  this  case?" 

And  he  said,  "Yes." 

And  he  testified  under  oath,  as  you  heard  him, 
that  in  the  middle  of  August  1955,  the  vessel  was 
exactly  the  same  in  so  far  as  that  masthouse  is  con- 
cerned as  it  was  in  April  of  1951,  and  that  with  the 
door  open  it  was  light  enough  to  read  a  newspaper, 
without  any  artificial  illumination  of  any  kind  or 
character  in  the  daytime. 

He  also  told  you  under  oath — and  if  this  is  untrue 
he  can  be  sent  to  jail  for  perjury — he  told  you  that 
this  [684]  ventilator  cowl,  with  the  door  closed,  and 
v^ith  the  after  hatch  cover  of  No.  3  hold  off,  there 
was  enough  light  in  there  for  him  to  see  the  pipe 
railings  and  the  two  holes  in  the  deck. 

Now,  when  a  man  lays  a  foundation  like  that  he 
never  could  say  that  he  was  mistaken  about  it.  He 
couldn't  say,  "I  didn't  know  it  was  material." 

The  Government  has  that  vessel  and  the  Govern- 
ment has  a  District  Attorney  who  prosecutes  for 
perjury.   i\nd  with  that  knowledge,   you   saw  the 
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kind  of  a  man  Dyer  is.  He  is  not  going  to  stick  his 
neck  in  a  noose.  There  is  no  reason  for  him  to  do  it. 

He  swore  positively  with  reference  to  that  degree 
of  visibility,  and  I  suggest  to  you  that  that  kind  of 
testimony  is  very  strong.  It  is  very  creditable. 

Now,  Mr.  Wise,  you  remember  he  wouldn't  say 
under  oath  that  standing  outside  of  masthouse  No. 
2,  without  any  artificial  light  in  there  at  all,  with 
the  door  open,  he  couldn't  see  everything  inside 
clearly.  He  hedged  a  little  bit.  He  said,  "Well,  you 
know,  you  can  see  generally,"  and  so  forth. 

The  important  thing  is  he  didn't  give  any  nega- 
tive statement.  He  didn't  say  you  could  not  see  in 
there  with  ordinary  eyesight,  without  any  illumina- 
tion of  an  artificial  nature.  He  would  not  go  that 
far,  because  he  knew  the  rule. 

Now,  Mr.  Hutchison  went  down  there  on  May  27, 
1951,  with  [685]  Mr.  Simpson.  Mr.  Hutchison  testi- 
fied with  the  door  partly  open  there  was  plenty  of 
light  in  there,  as  long  as  it  was  daylight.  He  gave 
testimony  with  reference  to  both  the  door  being 
open  and  closed. 

Mr.  Hutchison — were  you  shaking  your  head  no? 

A  Juror:    Hutchison'? 

Mr.  Gallagher :  Mr.  John  Hutchison,  the  brother. 
You  know,  we  read  his  deposition. 

A  Juror:    Was  tliat  '51  or  '52? 

Mr.  Gallagher:  May  27,  '51.  Mr.  Hutchison  and 
Mr.  Simpson  went  aboard  the  vessel  Linfield  Vic- 
tory; no  testimony  about  any  artificial  illumination 
whatever. 

Now,  the  plaintiff's  attorneys  were  not  hesitant 
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at  all  about  getting  on  the  stand  under  oath,  when 
they  wanted  to  prove  that  a  floodlight  was  used  to 
take  certain  pictures.  If  Mr.  John  Hutchison  didn't 
know  Avhat  he  was  talking  about,  there  is  another 
witness  right  there  who  was  with  him. 

And  there  is  one  thing  a])out  this  argument,  la- 
dies and  gentlemen  of  the  jury,  I  want  to  call  your 
particular  attention  to.  I  say  here  that  there  isn't 
anybody  in  this  courtroom  who  will  get  on  that  wit- 
ness stand  under  oath  and  testify  that  he  was  on 
board  the  Linfield  Victory,  and  that  there  was  any 
door  through  which  any  light  could  have  gotten  into 
the  inside  of  that  masthouse,  excepting  the  one  sin- 
gle door,  and  perhaps  an  open  door  from  the  hold 
to  the  bottom  of  the  [686]  ladder  shaft.  Nobody  in 
this  courtroom  will  dare  get  on  the  stand  and  make 
any  such  statement. 

I  have  been  in  the  masthouse,  and  if  the  plaintiff 
would  like  to  reoj^en  her  case,  to  jDermit  anybody  in 
this  courtroom  to  get  on  the  stand  and  swear  under 
oath  that  there  was  any  way  for  any  light  to  get 
inside  that  masthouse,  excepting  through  the  venti- 
lator cowl,  excepting  through  this  one  single  door 
or  excepting  through  the  bottom  of  the  escape  shaft, 
when  the  hatch  is  off  and  the  door  is  open,  they  are 
welcome  to  reopen  the  case  and  I  will  tell  you  ladies 
and  gentlemen  there  isn't  anybody  in  this  courtroom 
Avho  dares  so  to  testify  under  oath. 

The  reason  I  will  call  your  attention  to  that  is 
this:  Mr.  Simpson  went  to  great  pains  to  lead  you 
in  the  right  path,  by  telling  you  that  Mr.  Castle, 
when  he  said  that  with  proper  illumination  or  with 
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the  doors — plural — wide  open  there  was  plenty  of 
light  in  there  and  it  was  a  safe  enough  place  to 
work.  You  remember  thaf? 

He  said  with  the  doors,  intimating  to  you  that 
there  was  another  door  out  here   (indicating).  He 

said,  ''You  see,  all  these  doors "  intimating  to 

you  that  one  of  these  other  doors  being  opened 
would  aid  the  illumination  in  the  masthouse. 

Ladies  and  gentlemen  of  the  jury,  that  is  a  false 
lead  and  you  don't  hear  anybody  asking  leave  to 
reopen  the  case  to  [687]  testify  to  it,  either.  So  that 
when  Mr.  Castle  said  under  oath,  this  lady's  son-in- 
law,  that  with  the  doors — with  the  door — doors — 
call  it  doors,  obviously  means  door — with  the  door 
wide  open  it  was  a  safe  enough  place  to  work,  that 
ruined  their  case.  On  their  contention  that  the  mast- 
house  was  not  a  reasonably  safe  place  in  which  to 
go  down  to  work  and  from  the — or  even  a  safe  place 
to  work,  because  Castle  said  with  the  doors  open  it 
was  safe;  that  ruined  their  case. 

It  is  quite  obvious  that  Mr.  Castle  was  referring 
to  the  singular  door,  because  all  the  rest  of  the  tes- 
timony shows  that,  for  example,  Mr.  Hutchison, 
John  Hutchison,  when  he  was  down  there  with  Mr. 
Simpson,  he  said  he  closed  the  door,  didn't  he?  One 
door. 

He  said  when  he  did  that  it  was  so  dark  in  there 
you  couldn't  see  your  hand  in  front  of  your  face. 
And  I  hope  that  you  are  not  going  to  follow  that 
type  of  lead,  and  I  don't  think  you  will. 

None  of  us  should  permit  our  sympathy — we  all 
have  sympathy  for  the  widow  —  if  anybody  here 
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wants  to  give  her  a  liuiidred  dollars,  I  will  match 
you,  but  we  are  not  here  for  that  purpose.  So  that  I 
ask  you  not  to  let  your  sympathy  or  your  emotions 
or  your  heart  influence  you  in  making  any  finding 
of  fact,  because,  after  all,  you  have  a  solemn  duty 
to  perform.  Let  the  chips  fall  where  they  will. 

This  is  not  a  workmen's  compensation  deal.  This 
is  a  [688]  case  where  the  i)laintiff  has  to  prove  neg- 
ligence on  the  part  of  the  defendant,  as  alleged  in 
her  complaint. 

Now,  some  more  about  this  light  lousiness,  if  you 
haven't  had  enough  already.  Of  course,  you  can't 
tell  me,  and  I  can't  take  a  chance  on  not  talking 
about  it. 

It  is  too  bad  that  jurors  can't  say,  "Hey,  we  have 
had  enough  of  that.  Why  don't  you  go  to  something 
else?  I  am  with  you  on  that.  Please  quit."  But  you 
can't.  You  are  in  an  mifortunate  position.  AVhen 
you  get  a  lawyer  who  hasn't  got  l^rains  enough  to 
know  when  to  stop  talking,  you  have  to  sit  there 
and  listen  to  it,  and  that  is  unfortmiate.  I  wish  we 
could  see  into  your  minds  to  see  what  you  think  is 
important. 

Now,  they  talk  about  the  fact  Mr.  Webb  said  it 
was  necessary  to  put  illumination  in  there  to  do  part 
of  their  survey.  That  is  easily  understood.  Part  of 
their  survey  was  to  measure  the  distance  from  the 
deck  down  to  the  bottom  of  the  shaft. 

Now,  obviously,  if  you  are  going  to  be  meticulous 
and  put  a  taiDC  down  there  jow  want  to  know  ex- 
actly when  it  touches  the  bottom,  so  you  have  to 
have  some  rather  good  illumination  do\Mi  there  at 


434  Pacific- Atlantic  Steamship  Co.  vs. 

that  point  to  enable  you  to  know  when  the  end  of 
the  tape  hits  the  bottom  of  the  shaft. 

But  take  Mr.  Wise,  go  back  to  him.  They  put 
him  on.  He  refused  to  testify  that  standing  outside 
of  that  [689]  masthouse,  with  the  hatch  covers 
closed  as  they  show  in  these  pictures,  he  could  not 
see  the  inside  of  that  masthouse.  That  he  could  not 
see  the  holes  in  the  deck,  that  he  could  not  see  the 
ladder  and  that  he  could  not  see  the  pipe  railings. 

He  would  not  testify  to  those  negative  things,  be- 
cause he  knew,  as  well  as  Captain  Dyer  does,  this 
ship  is  a  j^hysical  object  which  cannot  be  changed. 
You  could  demonstrate,  by  taking  a  jury  to  that 
ship  in  a  criminal  case,  and  letting  them  stand  out- 
side that  masthouse  with  a  door  off  and  everything 
else  closed,  whether  it  was  good  or  whether  it  was 
not  good  visibility  in  there.  That  could  be  proved  to 
the  point  of  demonstration,  which  you  don't  get 
very  often  in  criminal  cases  even. 

So  you  have  to  be  careful  when  you  are  dealing 
with  physical  facts  and  ships,  unless  the  ship  sinks 
between  now  and  the  time  the  grand  jury  meets,  or 
something,  or  the  time  such  a  trial  happens,  God 
willing  it  don't. 

It  is  a  good  vessel.  It  has  been  at  sea  for  a  long 
time,  so  it  will  be  there.  So  you  don't  take  any 
chance  monkeying  with  that  kind  of  business. 

None  of  you  would  testify  this  railing  is  steel, 
would  you  ?  Because  it  can  be  demonstrated  it  is  not 
steel.  You  wouldn't  testify  that  this  hatrack  is  not 
here,  because  it  can  be  demonstrated  that  it  is. 

Now,  we  have  another  example  of  the  fact  that  it 
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was  [690]  perfectly  safe  to  work  in  that  masthoiise. 
Somebody  rigged  that  floodlight.  Who  did  it?  He 
had  to  work  in  the  masthouse  to  do  it,  didn't  he  ? 

So  it  evidently  was  perfectly  safe  for  whoever 
went  in  there  and  rigged  that  floodlight  that  Mr. 
Wise  told  you  about.  He  didn't  say  the  man  had  to 
use  a  flashlight  to  get  in  there  to  find  out  where  to 
put  this  ladder  or  how  to  string  this  floodlight. 

I  hope  I  have  said  all  I  need  to  about  that  light. 
No,  I  haven't.  I  have  to  take  that  back.  Amundsen 
testified  that  he  saw — this  is  their  deposition,  re- 
member,— he  saw  Mr.  Hutchison's  body  in  the  bot- 
tom of  that  ventilator  shaft  at  Philadelphia. 
Remember  this  is  their  witness  and,  ladies  and  gen- 
tlemen of  the  jury,  there  isn't  a  word  in  the  com- 
plaint which  says  anything  about  light  or  lack  of 
light;  not  a  word. 

All  they  say  in  the  complaint  is  that  the  defend- 
ant neglected  and  failed  to  furnish  safety  appli- 
ances in  and  about  a  ventilator  shaft,  to  provide  a 
reasonably  safe  place  to  work.  They  don't  say  any- 
thing about  lights  not  being  in  there. 

If  that  was  their  theory,  when  they  took  Amund- 
sen's deposition,  why  didn't  they  ask  him  what  the 
visil^ility  was  ?  They  do  ask  him  if  he  saw  Mr.  Hut- 
chison's body  down  in  the  l:)ottom  of  that  shaft  at 
Philadelphia,  and  he  said  yes. 

They  didn't  ask  him  if  it  was  necessary  to  have 
any  [691]  artificial  illumination  to  do  so  and  Mr. 
Kalnin  also  saw  the  body  down  in  the  bottom  of  the 
ventilator  shaft.  He  wasn't  asked  if  it  was  necessary 
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to  have  artificial  illumination  to  enable  him  to  see 
the  body  down  there. 

If  they  are  going  to  try  to  prove  these  things, 
why  don't  they  ask  somebody  who  is  there  at  the 
time  when  they  have  a  chance  to  do  so,  instead  of 
just  coming  in  with  some  theory? 

And  besides  that,  you  have  seen  doghouses, 
haven't  you,  with  these — I  don't  mean  the  ones  the 
husbands  get  in,  l^ut  rather  doghouses  out  in  the 
back  yard.  Take  a  doghouse  big  enough  for  an  Aire- 
dale, we  will  say,  and  with  a  hole  just  big  enough 
for  the  Airedale  to  get  in,  as  is  usually  the  case. 

If  the  dog  had  your  shoe  in  the  doghouse,  do 
you  think  it  would  have  to  have  a  flashlight  to  find 
it,  if  it  was  out  in  the  back  yard  in  broad  daylight? 
If  you  went  out  to  the  doghouse,  don't  you  think 
you  could  see  throughout  the  breadth  and  length  of 
the  floor  of  the  doghouse  ? 

That  may  be  a  poor  example.  This  door  on  the 
masthouse  is  certainly  big  enough  in  broad  day- 
light, if  you  pay  any  attention  to  the  laws  of  phys- 
ics or  the  diffusion  of  light,  to  permit  anyone  to  get 
in  that  masthouse,  to  permit  him  to  do  anything  he 
wants,  from  reading  a  newspaper  on  up  to  any- 
thing else,  and  on  down  to  anything  else. 

According  to  Mr.  Kalnin's  testimony,  their  wit- 
ness, seamen  and  longshoremen  used  that  ladder 
constantly.  There  is  [692]  no  evidence  any  of  them 
ever  got  hurt.  If  it  can  be  used  constantly,  not  only 
by  seamen,  but  by  longshoremen,  what  is  the  matter 
with  it? 

Mr.  Wise  didn't  think  there  was  anything  wrong 
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with  it,  because  he  went  down.  He  is  not  even  a  sea- 
man. They  want  you  to  indulge  in  a  x^resumx:>tion 
which,  I  think,  the  court  will  tell  you  exists.  A  pre- 
sumption is  whenever  any  man's  lips  are  sealed  by 
death  the  law  presumes,  in  the  absence  of  evidence 
to  the  contrary,  direct  or  indirect,  that  such  person 
exercised  ordinary  care  and  ordinary  prudence. 

Let  me  ask  you  this  question:  Would  any  ordi- 
narily prudent  seaman  walk  out  of  the  deck  of  the 
hold,  through  a  door,  and  climb  up  a  ladder,  when, 
upon  looking  up,  he  would  see  what  they  want  you 
to  believe,  that  the  place  was  pitch-dark?  Would  an 
ordinarily  prudent  person  do  that?  Would  you  do 
that? 

Suppose  you  had  a  free  choice  of  going  upstairs 
in  your  house  or  somebody  else's  house,  and  you 
opened  the  door  to  one  stairway  and  you  look  ux), 
and  you  look  up  and  it  is  just  as  black  as  the  inside 
of  a  tunnel,  with  doors  on  both  ends.  You  know 
there  is  another  stairway  and  you  take  a  look  at  it 
and  it  is  perfectly  light.  Which  one  are  you  going 
to  choose,  if  you  are  an  ordinarily  x^rudent  person? 

So  I  suggest  to  you  that  if  you  x^resume,  as  they 
want  you  to,  that  Mr.  Hutchison  was  being  careful 
about  what  he  [693]  did,  how  can  you  find,  how  can 
you  find  as  jurors  and  impartial  judges  that  he 
goes  out  there  and,  naturally,  you  look  ux^.  If  it  is 
so  dark  you  can't  see,  you  look  up  and  you  are  not 
going  to  climb  up  there,  are  you? 

Of  course,  that  gets  back  to  that  11:00  o'clock 
story,  and  I  think  we  have  conclusively  nullified 
that,   that   this   accident   happened    at    11:00    a.m. 
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There  are  other  ways  in  which  you  could  know  what 
he  had  been  doing,  maybe.  How  was  he  dressed 
when  he  was  found?  Was  he  dressed  in  working 
clothes  or  in  street  clothes  ? 

Talk  about  the  burden  of  truth.  You  want  to  be 
satisfied  that  your  verdict  is  just,  if  you  bring  in 
one  against  the  defendant,  don't  you?  It  is  up  to 
them  to  give  j^ou  enough  evidence  to  make  you 
fairly  certain  you  are  not  making  a  serious  mistake, 
because  any  mistake  you  make  cannot  be  corrected. 

Under  our  system  if  one  witness  testified  to  one 
thing  and  that  one  thing  would  be  legally  sufficient 
to  support  a  verdict,  and  150  witnesses  testified  to 
exactly  the  opposite  thing, — this  may  seen  strange 
to  you,  it  seems  strange  to  some  lawyers,  too,  but, 
nevertheless,  it  is  the  rule — if  a  jury  adopts  the  tes- 
timony of  that  one  witness  and  renders  a  verdict  in 
favor  of  the  party  whose  contention  is  supi)orted  by 
the  testimony  of  that  witness,  there  is  no  appellate 
court  in  the  United  States  would  upset  that  verdict. 
So  you  have  [694]  a  tremendous  power,  and  having 
a  tremendous  power  you  also  have  a  tremendous 
duty. 

Mr.  Simpson,  I  think, — I  am  not  saying  this  posi- 
tively— you  have  got  12  minds  there  and  I  want 
you  to  recall  this  for  yourselves:  Did  Mr.  Simpson 
tell  you  that  Mr.  Dyer  had  testified  that  there  was 
a  screen  blocking  the  ventilator  shaft  on  the  star- 
board side  of  masthouse  No.  2?  Did  he  say  to  you 
they  should  have  put  the  same  kind  of  a  screen  in 
the  masthouse  on  the  other  side,  on  the  port  side  ? 
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If  he  did,  listen  to  this:  Here  is  Dyer's  testi- 
mony. The  reporter  wrote  it  up. 

"Part  of  Cross  Examination  of  witness  Dyer  by 
Mr.  Simpson: 

"Q.  Directing  your  attention  to  Plaintiff's  No. 
4,  I  am  going  to  ask  you  to  step  down  and  point 
something  out  to  the  jury,  if  you  will. 

"I  call  your  attention  to  Plaintiff's  No.  4,  which 
has  been  identified  as  the  starboard  side  of  the  mast- 
house  of  the  Linfield  Victory,  and  I  ask  you  if  you 
can  tell  me  what  this  is  starting  up  here,  Captain 
(indicating) . 

"A.     That  is  a  reel  for  a  heavy  lift " 

That  is  this  thing  here,  I  think  (indicating).  That 
is  what  Dyer  pointed  to,  as  I  recall  it. 

"Q.     I  misled  you.  I  mean  from  the  very  top." 

Up  here  (indicating).  [695] 

"A.  This  is  the  cowl  for  the  starboard  ventilator 
shaft. 

"Q.  As  that  ventilator  shaft  goes  down,  how  far 
does  it  go  down  in  the  Linfield  Victory? 

"A.     Down  to  the  lower  hold. 

"Q.     The  same  as  the  one  on  the  port  side? 

"A.     The  same." 

Now,  that  answer  doesn't  mean  that  the  ventilator 
shaft  on  the  starboard  side  is  the  same  in  construc- 
tion and  design  as  the  one  on  the  port  side.  It  sim- 
ply means  that  the  ventilator  shaft  went  down  to 
the  lower  hold  on  the  port  side,  as  the  ventilator  on 
the  other  side  went  down. 

"Q.  Looking  in  here,  is  there  something  which 
blocks  that  off  or  not? 
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"A.  Yes;  bulkhead.  This  shaft  is  not  like  this 
one  here  (indicating)." 

Captain  Dyer  said  "this"  and  he  was  loointing  to 
this  one  here  (indicating).  "This  one,"  to  wit,  the 
starboard,  is  not  like  this  one  here  (indicating),  the 
one  on  the  port  side. 

"Q.     Plaintiff's  No.  1?" 

That  is  the  next  one  after  this  transcript  says  the 
answer  was,  "This  shaft  is  not  like  this  one  here 
(indicating)." 

The  question  is,  "Plaintiff's  No.  1"  ? 

See  (indicating)  ? 

"A.     This   is    not    available    from    this    end 

[696]  starboard  shaft  is  not  available. 

"Q.  Captain,  in  your  experience  have  you  ever 
at  any  time  seen  a  screen  or  a  grate  of  any  kind 
over  a  ventilator  shaft  on  a  Victory  ship  ? 

"A.  Do  you  mean  over  the  head  of  the  shaft  or 
over " 

And  then  the  reporter  didn't  write  any  more  of  it. 

You  look  in  here  and  you  don't  see  any  opening 
at  the  deck  level  in  the  starboard  side  (indicating), 
but  that  is  not  the  x)oint  in  this  case.  The  point  is 
whether  this  one  is  a  reasonably  safe  protection  for 
a  sober  individual,  in  the  full  possession  of  his  fac- 
ulties and  exercising  ordinary  care. 

Watch  what  the  judge  tells  you.  Ask  the  judge  if 
you  have  any  doubt  about  it,  whether  the  defendant 
owed  any  duty  to  make  this  thing  safe  for  a  man 
wdio  was  not  exercising  ordinary  care  for  his  own 
safety.  If  you  have  any  doubt  about  it,  you  are  en- 
titled to  and  you  should  ask  the  judge  that  question. 

Of  course,  Ave  all  know  that  nothing  can  be  made 
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so  that  it  is  utterly  impossible  for  anybody  to  get 
hurt.  As  a  matter  of  fact,  if  you  wanted  to  develop 
that  to  its  ultimate,  if  they  hadn't  built  the  Linfield 
Victory  Mr.  Hutchison  would  never  have  been  on  it. 
If  he  hadn't  been  on  it  he  wouldn't  have  been  in- 
jured. If  he  hadn't  been  injured  he  w^ouldn't  have 
[697]  died.  But  that  is  not  so  simple  as  that. 

AVould  any  reasonable  man  anticipate — put  your- 
self in  this  position — you  never  heard  about  this  ac- 
cident and  you  own  a  ship,  you  own  the  Linfield 
Victory  and  you  go  there,  you  know  men  are  going 
down  that  ladder  and  coming  up  it,  would  you  be- 
fore this  accident  happened,  and  without  ever  hear- 
ing of  any  similar  thing,  have  anticipated  that 
some  member  of  the  crew  in  broad  daylight,  with 
the  door  open,  would  ])e  likely  to  fall  into  that  ven- 
tilator shaft  with  this  pipe  railing  proceeding  it? 
If  so,  indict  the  United  States. 

Look  at  the  ship,  around  the  edges  of  all  of  the 
decks  are  pipe  railings.  Keep  in  mind  the  fact  that 
seamen  are  required  to  walk  along  those  decks  on 
the  outside.  Men  have  to  maintain  watches  in  stormy 
conditions,  lots  of  times  from  the  bridge. 

Here  you  have  got  those  pipe  railings  along  the 
edge  of  the  deck,  above  the  main  deck.  The  only 
thing  that  w^ould  keep  a  man  from  falling  over- 
board, if  you  look  here,  you  will  see  pipe  railings 
along  the  starboard  side  of  the  deck,  aft  of  the 
house  (indicating),  the  deck  immediately  above  the 
main  deck.  You  can  see  the  same  thing  at  the  very 
top  here  (indicating),  up  in  the  flying  bridge. 

Now,  would  you  anticipate  before  the  accident 
happened  that  a  man  is  going  to  fall  down  that 
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shaft,  if  he  is  in  the  full  possession  of  his  faculties 
and  he  is  perfectly  sober  [698]  and  he  is  exercising 
ordinary  care,  particularly,  ladies  and  gentlemen  of 
the  jury,  a  man  who  had  actual  knowledge  of  the 
physical  situation,  because  he  did  come  up  at  least 
once  before  and  went  down  at  least  once,  because 
Amundsen  said  they  came  up  that  way  for  coffee 
and  went  down  afterwards.  So  Mr.  Hutchison  on 
the  morning  of  Ax:)ril  24,  1951,  had  used  that  very 
same  thing  and  knew  exactly  what  it  was  like. 

Now,  with  reference  to  this  Coast  Guard  certifi- 
cate, I  want  to  call  this  to  your  attention  because 
this  is  issued  by  your  representatives,  mine.  We 
have  Congress  and  Congress  joasses  laws.  The  laws 
require  the  Coast  Guard  to  inspect  vessels  for 
safety.  The  Coast  Guard  is  required  to  issue  a  cer- 
tificate, if  the  vessel  is  all  right,  and  not  otherwise. 
And  here  it  is  for  this  particular  vessel,  issued  17 
July,  1950,  and  ex]3ires  17  July,  1951.  "Subscribed 
and  sworn  to  before  me  this  28th  day  of  July, 
1950,"  and  so  forth. 

Here  is  w^liat  it  says  up  at  the  top: — I  am  not 
going  to  read  it  all 

"I  hereby  certify  that  the  said  vessel  was  built  at 
Portland  in  the  State  of  Oregon  in  the  year  1945; 
rebuilt  in  the  year  blank;  that  the  hull  is  con- 
structed of  steel ;  is  provided  with  blank  staterooms, 
blank  berths;  that  the  said  vessel  at  the  date  hereof 
is  in  all  things  in  conformity  with  the  applicable 
vessel  inspection  [699]  laws  and  the  rules  and  reg- 
ulations prescribed  thereunder;  and  is  allowed  to 
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cany  blank  passengers,  12  persons  in  addition  to 
the  crew,"  and  so  forth. 

''The  said  vessel  is  permitted  to  be  navigated  for 
one  year  on  the  waters  of  oceans." 

Xow,  then,  there  are  certain  particulars  which 
are  set  forth  in  the  certificate,  but  if  you  have  any 
doubt  about  it,  ask  the  judge  whether  the  law 
enacted  by  the  Congress, 

"*  *  *  provided  that  the  Coast  Guard  shall,  once 
in  every  year,  at  least,  carefully  inspect  the  hull  of 
each  such  steam  vessel,  and  shall  satisfy  itself  that 
every  such  vessel  so  submitted  to  inspection  is  of  a 
structure  suita1)Ie  for  the  service  in  which  she  is  to 
be  employed,  and  has  suitable  accommodations  for 
the  passengers  and  the  crew,  and  is  in  a  condition 
to  warrant  the  belief  that  she  may  be  used  in  navi- 
gation as  a  steamer,  with  safety  to  life,  and  that  all 
the  requirements  of  law  in  regard  to  fires,  boats, 
pmux)s,  holds,  life  preservers,  floats,  anchors,  ca- 
bles and  other  things  are  faithfully  complied  with." 

Ask  about  that  part  if  you  have  any  doubt  about 
it.  Ask  his  Honor  if  the  law  does  not  also  provide 
that,  ''"When  the  inspection  of  a  steam  vessel  is 
completed  and  [700]  the  Coast  Guard  approves  the 
vessel  and  her  equipment  throughout,  it  shall  make 
and  subscribe  a  certificate,  which  certificate  shall  be 
verified  by  both  of  the  Coast  Guard  officials  signing 
it,  before  the  Chief  Officer  of  the  Customs  of  the 
district  or  any  other  person  competent  by  law  to 
administer  oaths." 

In  other  words,  the  United  States  Goverimient 
requires  these  inspectors  to  be  so  careful  in  their 
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inspection  that  they  swear  to  it  under  oath,  and  if 
it  is  not  true  that  is  perjury. 

So  we  have  got  the  certificate.  You  have  got  the 
e^-idence  that  that  particular  vessel  and  all  the 
other  victory  ships,  which  are  owned  by  the  Gov- 
ernment and  operated  by  Pacific- Atlantic,  or  owned 
by  Pacific- Atlantic  are  inspected  every  year.  They 
are  inspected,  not  by  the  inspectors  in  Portland 
only,  but  in  Seattle  or  every  place  the  vessel  hap- 
pens to  be  when  the  certificate  expires,  so  that  these 
vessels,  all  being  the  same,  are  approved  throughout 
the  various  ports  in  the  United  States  by  men 
whose  sworn  duty  it  is  to  see  to  it,  with  their  expe- 
rience as  seamen,  that  everything  about  the  vessel  is 
safe  and  that  it  can  be  used  with  safety  to  life. 

Now,  that  is  of  no  moment  whatever.  Mr.  Simp- 
son tells  you  that.  Or  he  probably  will  tell  you  that 
doesn't  make  any  difference.  No.  [701] 

The  fact  that  the  impartial  Coast  Guard  officials, 
seamen,  trained,  inspect  the  vessel  and  approve  it 
throughout,  he  says  that  is  nothing.  I  think  it  is 
something.  I  think  it  is  quite  a  bit. 

And  Captain  Dyer  told  you  that  he  knew,  and  he 
couldn't  know  excepting  by  observation,  that  these 
inspectors  inspect  these  vessels  throughout.  They 
inspect  the  masthouses.  They  inspect  these  ladders. 
They  inspect  the  whole  business.  So  there  is  the  evi- 
dence which  you  have. 

Now,  ladies  and  gentlemen,  and  because  of  re- 
marks that  have  been  made  when  you  were  not  pres- 
ent, Mr.  Simpson  may  refer  to  the  notations  in  the 
log  about  xVpril  25th  and  April  26th,  where  Mr. 
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Hutchison  was  marked  A.W.O.L.  this  day.  And  he 
may  attempt  to  con\dnce  you  that  the  fact  that  the 
A.W.O.L.  was  there  would  indicate  that  Mr.  Hut- 
chison was  an  employee  of  the  Pacific-Atlantic 
Steamship  Co.  on  those  dates. 

Well,  we  know  that  is  impossible,  because  they 
don't  contend  he  was  alive  on  the  25th  or  the  26th 
of  April,  and  death  terminates  all  such  personal 
contracts.  But,  in  any  event,  A.W.O.L.  means  ab- 
sent without  leave,  so  that  any  person,  even  if  he  is 
your  employee,  if  he  is  absent  without  leave  he  is 
not  acting  in  the  course  of  his  employment,  is  he? 

That  is  a  thing  to  remember.  No.  1,  was  he  ac- 
tually an  employee  of  the  defendant  from  12 :30  p.m. 
on  April  24th.  [702] 

No.  2,  if  you  say  he  was  on  April  24th,  after  that, 
actually  an  employee,  then  was  he  acting  in  the 
course  of  his  emjiloyment?  There  is  no  evidence 
that  he  went  near  this  masthouse  during  those 
hours.  When  he  got  in  there  I  don't  know.  I  don't 
know  whether  you  know. 

If  you  had  to  say  that  Mr.  Hutchison  got  in  that 
masthouse  on  a  specific  date  and  a  specific  time,  can 
you  do  it  from  the  e^ddence?  Can  you  say,  under 
your  oaths  as  jurors  and  as  impartial  judges,  that 
Nathanael  Patrick  Hutchison  got  in  that  masthouse 
at  3 :35  p.m.  on  April  24,  1951,  or  at  any  other  par- 
ticular time? 

Now,  if  you  can't  say  that,  how  can  you  say  that 
when  he  got  into  it  he  was  acting  in  the  course  of 
his  employment? 

I  want  to  discuss  the  medical  testimony  with  you. 
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Let's  start  at  the  beginning.  Who  had  the  very  best 
opportunity  to  know  how  long  Mr.  Hutchison  prob- 
ably lived?  This  has  only  to  do  with  their  claim 
that  he  suffered  conscious  pain  and  suffering,  be- 
cause if  that  got  in  here  it  wouldn't  make  any  dif- 
ference how  long  the  unfortunate  man  lived,  from 
the  time  of  his  injury  up  to  the  time  of  his  death. 
We  will  have  to  discuss  it,  because  the  judge  is  go- 
ing to  submit  it  to  you  for  decision. 

Dr.  Glauser  opens  the  man's  head  up,  he  opens 
his  chest  up.  He  is  the  man  who  sees  the  clot  of 
blood. 

He  is  well  trained,  according  to  his  qualifications. 
He  [703]  hasn't  been  treating  dead  iDeople — I  mean, 
he  hasn't  devoted  his  i^rofessional  life  to  dead  peo- 
ple only.  He  has  been  a  Commander  in  the  United 
States  Navy  and  he  was  in  the  South  Pacific,  ac- 
cording to  his  deposition,  and  he  was,  I  think  he 
said  he  was,  an  instructor  or  professor  in  surgery, 
and  he  had  been  in  general  surgery,  and  so  forth. 

Here  you  have  a  man  who,  on  the  surface  of  his 
testimony,  under  oath  in  the  deposition,  is  well 
qualified.  He  says  he  opened  up  the  skull  and  he 
says  he  saw  the  subdural  hemorrhage,  and  he  says 
he  saw  the  fracture  of  the  skull.  And  he  says  he, 
from  what  he  saw  in  there,  was  of  the  opinion  that 
the  man  couldn't  possibly  have  lived  for  more  than 
an  hour. 

Now,  I  respectfully  suggest  to  you  that  he  is  in 
the  best  position  to  know.  And  when  a  witness  has 
the  best  opportunity  he  is  the  most  reliable. 

That  doctor  also  j)ut  something  else  in,  which  is 
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of  considerable  importance,  because  you  know  what 
a  coroner's  inquest  is.  You  have  heard  about  them. 

A  coroner's  inquest  is  had  when  a  death  results 
from  accident  or  when  somebody  dies  in  the  house 
without  any  doctor  around,  and  nobody  knows  what 
the  cause  was  and  they  can't  get  a  doctor's  certifi- 
cate. 

But  when  there  is  an  accidental  death,  somebody 
has  been  killed  as  the  result  of  injuries,  the  cor- 
oner's part  of  the  deal  is  this :  It  is  the  duty  of  the 
coroner  to  get  evidence  [704]  and  investigate  for 
the  purpose  of  giving  it  to  the  prosecuting  officials, 
if  there  is  any  evidence  that  negligence  on  the  part 
of  anybody  proximately  caused  or  proximately  con- 
tributed to  the  death,  because  you  don't  have  to  be 
guilty  of  murder  in  order  to  be  prosecuted.  You 
can  be  prosecuted  for  manslaughter,  and  if  you  are 
guilty  of  ordinary  negligence,  lack  of  due  care  and 
circumspection,  and  that  kind  of  negligence  on  your 
part  results  in  the  death  of  another  human  being, 
you  can  be  sent  to  San  Quentin,  because  that  is 
manslaughter,  and  that  is  a  felony.  That  is  the  ob- 
ject of  the  coroner's  inquest. 

You  haven't  heard  of  anybody  being  convicted  of 
manslaughter.  The  captain  wasn't  convicted  of 
manslaughter.  He  hasn't  been  prosecuted.  So  that 
they  want  you  to  say  that  this  captain  should  have 
known  his  man  was  in  this  ventilator  shaft,  where 
nobody  expected  him  to  be. 

They  should  have  taken  him  out.  And  then  what 
is  the  evidence  about  what  they  would  do  with  him? 
I  don't  know  whether  any  of  you  may  have  been  in 
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Baltimore  or  not.  Even  if  you  have,  you  can't  decide 
this  case  on  the  basis  of  what  you  know.  Let's  say, 
for  example,  that  you  know,  from  having  been  in 
Baltimore,  there  was  a  hospital  right  next  to  the 
dock  and  that  your  brother  was  a  neurosurgeon  and 
that  you  telephoned  to  him  to  find  out  if  he  was 
there  April  24,  1951,  and  he  said,  "Yes,  I  was 
there."  You  couldn't  decide  this  [705]  case  on  that 
kind  of  knowledge,  l3ecause  that  is  something  you 
get  out  of  the  courtroom,  and  it  is  not  evidence. 

Now,  I  have  never  been  to  Baltimore,  so  I  don't 
know,  of  my  own  knowledge,  what  the  hospital  situ- 
ation is.  If  you  are  a  judge,  you  take  the  evidence 
which  is  offered  in  the  courtroom. 

Now,  on  that  basis,  where  is  there  any  evidence 
there  was  even  a  hospital  operating  room  available 
for  use  during  any  time  when  an  ox3eration  might 
have  saved  this  man's  life?  Where  is  there  any 
e^^Ldence  in  here  showing  the  time  when  he  got  down 
into  that  shaft  and  struck  his  head?  Where  is  there 
any  evidence  showing  how  far  the  nearest  ambu- 
lance, nearest  available  ambulance,  was  at  any  time 
immediately  after  and  from  the  time  of  the  inju- 
ries? 

Where  is  there  any  evidence  showing  how  far  the 
ambulance  would  have  to  come  to  get  to  the  ship? 
How  far  it  would  have  to  go  to  get  to  the  hospital 
and  where  is  there  any  evidence  here  showing  that 
there  was  available  at  any  time,  when  such  service 
might  have  done  this  poor  man  some  good,  a  neuro- 
surgeon? There  just  isn't  any. 

Now,  who  would  be  the  man  most  likelv  to  sus- 
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pect  that  Mr.  Hutchison  could  have  been  in  the  ven- 
tilator shaft,  if  anybody,  any  reasonable  person  was 
supposed  to  have  suspected  it  and  looked  into  it? 
The  men  who  were  working  with  him  in  the  morn- 
ing. They  knew  what  the  entire  situation  was,  la- 
dies and  [706]  gentlemen  of  the  jury.  They  saw 
this  masthouse,  they  saw  these  ladders,  they  saw 
these  pipe  railings.  They  saw  the  whole  business; 
they  used  it. 

None  of  them  had  the  slightest  idea  there  was 
anything  connected  with  that  masthouse  that  would 
even  suggest  the  possibility  that  Mr.  Hutchison 
might  be  in  the  bottom  of  the  ventilator  shaft. 

Now,  when  those  experienced  men,  who  are  using 
the  thing,  can't  see  anything  wrong  with  it  and  can't 
see  anything  about  it  which  even  suggests  that  is  a 
possibility  and,  therefore,  they  don't  look  in  it,  do 
you  think  it  is  justifiable  to  blame  the  captain  of 
the  vessel  as  to  whom  the  e^ddence  shows  absolutely 
nothing,  excepting  that  he  signed  the  log  on  the  25th 
and  the  26th,  that  Nathanael  Hutchison  was 
A.W.O.L.? 

The  log  shows  in  that  respect,  also,  that — and  I 
think  this  is  of  some  significance — on  the  24tli  of 
April,  what  happened  at  1715  ?  "Olive  Kupau  A.  B. 
reported  for  duty." 

Now,  you  will  rememl)er  Mr.  Kalnin  testified  that 
they  looked  in  his  quarters,  they  looked  in  the  mess- 
room.  They  didn't  find  him. 

Kalnin  says,  "We  just  took  it  for  granted  he 
wxnt  ashore,"  he  said,  "like  sailors  do  in  port." 
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So  they  sent  for  another  sailor.  There  he  is  at 
1715;  15  minutes  past  5:00  on  that  day.  [707] 

NoAv,  he  didn't  come  back  to  the  ship  until  4:00 
o'clock  in  the  morning.  I  wonder  if  it  is  Mr.  Simp- 
son's contention  that  if  the  man  was  supposed  to 
be  back  at  midnight — you  get  shore  leave,  if  you 
need  it;  you  are  not  given  carte  blanche. 

When  he  didn't  come  back  until  4:00  o'clock, 
were  they  supposed  to  be  looking  all  over  the  ship 
for  him  at  12:00  o'clock  or  8:00  o'clock'?  Aren't  you 
entitled  to  rely  upon  the  prox^osition  that,  as  Mr. 
Kalnin  says,  "The  ship  was  in  port.  A  sailor  could 
quit  anytime  he  wants.  We  just  took  it  for  granted 
that  he  left." 

Now,  on  that  sort  of  testimony  they  want  you  to 
hold  the  master  of  this  vessel  responsible  for  not 
having  somebody  looking  in  that  particular  ventila- 
tor shaft.  And,  in  effect,  hold  the  master  guilty  of 
this  man's  death,  because  if  the  master  was  guilty 
of  negligence,  in  not  finding  him,  or  not  sending 
him  to  the  hospital,  the  master  is  guilty  of  crime, 
so  if  you  find  this  master  negligently  brought  about 
this  man's  death,  that  is  quite  a  serious  indictment. 

The  corporation  didn't  kill  him.  The  corporation 
had  nothing  to  do  with  it.  You  act  through  the 
master  of  the  vessel ;  he  is  the  agent. 

Now,  you  have  got  this  doctor  situation,  and  when 
the  doctor  said  in  his  testimony  he  noticed  acute 
dilatation  of  the  heart,  why  do  you  think  he  put 
that  down  there  for?  [708]  Keeping  in  mind  the 
fact  that  the  coroner's  inquest,  to  determine  whether 
there  is  any  criminal  responsibility,  it  is  his  duty 
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to  find  out  the  cause  of  death  and  whether  that 
cause  has  any  criminal  connection  or  anybody  can 
be  prosecuted  for  it.  The  doctor  thought  acute  dila- 
tation was  of  importance  or  he  wouldn't  have  writ- 
ten it  down. 

Why  did  he  write  it  down?  He  didn't  say  it  was 
the  cause  of  death.  If  the  dilatation  of  the  heart 
had  occurred  as  Dr.  Dickerson  wants  you  to  believe, 
because  of  some  overpumping  and  so  foi-th,  and  if 
the  pump  had  to  work  so  hard  that  the  heart  suf- 
fered an  acute  dilatation  at  the  end  of  this  very 
heavy  w^ork,  then  the  acute  dilatation  would  be  the 
cause  of  death,  wouldn't  it? 

But  the  doctor  didn't  say  it  was.  He  just  put  it 
down.  And  Dr.  Cefalu  told  you,  as  I  recall, — you 
know  how  bad  my  memory  is —  I  had  that  lapse 
this  morning  about  that  testimony  Mr.  Simpson 
read.  But  I  try  to  be  accurate. 

I  think  Dr.  Cefalu  said  it  is  within  the  realm  of 
medical  certainty  that  a  living  person,  suffering 
from  dilatation  of  the  heart  which  isn't  acute  yet 
or  even  if  it  is  acute,  he  might  have  said  they  could 
suffer  a  blackout  while  alive. 

Dr.  Lajoie  told  you  the  same  thing.  Dr.  Lajoie  is 
French,  evidently.  He  doesn't  speak  our  language 
as  plainly  as  some  others  born  in  this  country  might, 
but  he  is  well  qualified  and  there  has  been  no  other 
heart  man  giving  you  any  testimony.  [709] 

Dr.  Lajoie  said  there  is  no  connection  between 
subdural  hemorrhage  and  acute  dilatation  of  the 
heart.  And  he  told  you  this,  which  I  think  should 
convince  you,  he  said  he  had  watched  himself  three 
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or  four  autopsies  here  in  Los  Angeles  within  the 
last  two  weeks  in  cases  involving  subdural  hemor- 
rhages, and  that  he  was  there  for  the  sole  purpose 
of  seeing  if  the  condition  of  the  heart  had  anything 
to  do  with  the  accident  or  the  falls,  or  whatever  it 
was. 

Pie  said  in  each  one  of  those  cases  the  heart  was 
normal.  And,  if  that  were  not  absolutely  true.  Dr. 
Lajoie  has  stuck  his  neck  right  in  the  noose.  He 
must  know  it,  and  he  would  be  on  his  way  to  San 
Quentin  in  no  time,  and  Dr.  Cef  alu  would  be  trotted 
over  here  and  say,  "I  performed  the  autoj)sy  on 
those  bodies  and  the  heart  was  in  a  state  of  acute 
dilatation." 

Dr.  Dickerson  said  you  get  these,  that  if  the 
heart  were  forced  to  overwork  and  pmnped  and 
pumped  and  pumped  and  pumped,  that  dilates  it 
and  causes  the  acute  dilatation,  which  is  the  over- 
working of  the  heart.  When  it  gets  to  the  point 
where  it  can't  work  any  more  or  pump  any  more, 
then  the  man  dies. 

If  that  is  true,  then  Dr.  Lajoie 's  testimony  is  un- 
true and  if  Dr.  Lajoie's  testimony  were  untrue 
about  the  conditions  of  the  heart  in  cases  autopsied 
in  the  the  coroner's  office  here,  do  you  think  there 
would  have  been  much  delay  in  having  Dr.  [710] 
Cef  alu  trot  right  back  here  to  testify  in  rebuttal? 

Dr.  Adelstein  took  the  stand  here.  I  want  to  ask 
you  this  question :  Suppose  your  husband,  your  wife, 
were  unfortunate  enough,  and  let  that  apply  to  all 
of  you — wives  of  the  men  and  the  husbands  of  the 
ladies — if  any  one  of  you  had  someone  near  and 
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dear  to  you  suffer  a  head  injury  and  there  were 
only  two  neurosurgeons  available  to  you,  in  order 
to  try  to  save  the  life  of  that  loved  one,  and  those 
two  neurosurgeons  were  Dr.  Dickerson  and  Dr. 
Adelstein — and  let's  say  that  you  knew  as  much 
about  either  of  them  as  you  know  now  and  no  more 
and  no  less — which  one  would  you  choose,  the  man 
who  says  he  would  cut  open  the  skull  of  your  hus- 
band or  your  wife  within  a  half  hour,  without  mak- 
ing these  tests  that  Dr.  Adelstein,  a  careful  surgeon, 
said  were  necessary,  or  would  you  trust  your  loved 
one  to  Dr.  Adelstein'? 

Dr.  Adelstein  told  you,  too,  that  every  one  of  his 
head  cases  which  dies  is  autopsied,  and  he  said  he 
had  handled  subdural  hemorrhages.  He  said  that 
in  none  of  those  cases  was  there  any  acute  dilatation 
of  the  heart. 

There  are  other  records  in  addition  to  Dr.  Lajoie's 
cases.  There  are  Dr.  Adelstein 's  cases  and  there  was 
Dr.  Cefalu  over  there.  He  would  come  on  a  tele- 
phone call  with  those  records,  if  they  disputed  that 
testimony. 

Now,  I  am  about  finished.  I  know  you  are  glad. 
At  least,  I  would  be  glad  if  I  were  in  your  position. 
But  all  I  ask  you  [711]  to  do  is  to  render  a  ver- 
dict which  is  the  kind  of  a  verdict  that  any  jury 
should  render  in  any  case,  from  the  Latin  vere- 
dicto, to  speak  the  tiTith,  and  to  speak  that  truth 
from  the  evidence. 

My  client  doesn't  want  you  to  cheat  this  lady,  if 
she  is  justly  entitled  to  recover  damages  and  if  she 
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has  proved  her  case  by  preponderance  of  evidence, 
give  it  to  her. 

On  the  other  hand,  my  client  asks  only  for  equal 
justice,  that  is  all.  My  client  doesn't  want  any  ver- 
dict rendered  against  the  plaintiff  by  reason  of  any 
prejudice  against  her  or  by  reason  of  prejudice 
agamst  seamen  or  by  reason  of  any  emotion.  My 
client  wants  you  to  act  as  you  said  you  would,  as 
sworn  judges,  impartially. 

A  Juror:  I  have  a  question,  if  the  judge  will 
permit  me  to  ask  it.  I  would  like  know — I  am  a 
little  confused,  I  would  like  to  get  straightened  out 
as  to  the  size  of  the  shaft  and  the  height. 

Mr.  Gallagher:  Are  you  referring  to  this  (indi- 
cating) ? 

The  Juror:  No,  the  second — well,  that  is  all 
right. 

Mr.  Gallagher :    This  one  (indicating)  ? 

The  Juror:    No,  the  one 

Mr.  Gallagher:    This  one  (indicating)'? 

The  Juror:  No,  the  other  one,  the  ventilator 
shaft. 

Mr.  Gallagher :     This   (indicating)  ? 

The  Juror :  I  want  to  know  how  wide  that  shaft 
is  and  how  high  is  the  rail  on  it.  [712] 

Mr.  Gallagher:  That,  I  think,  can  be  answered. 
Here  is  a  drawing  made  by  the  plaintiff's  surveyor, 
Mr.  Haines.  Is  that  the  name? 

Mr.  Simpson:     That  is  correct. 

Mr.  Gallagher:    I  am  no 

The  Court:    Mr.  Gallagher,  you  are  speaking  so 
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softly  I  think  the  reporter  is  having  trouble  getting 
you. 

Mr.  Gallagher:  All  right,  your  Honor.  I  will  try 
to — I  am  not,  I  don't  pretend  to  be  a  good  plan 
reader,  but  as  I  look  at  this  drawing,  here  is  the 
pipe  rail  and  this  would  be  the  stanchion  (indica- 
ting). It  is  401/2  inches  from  top  to  bottom.  That  is, 
from  the  bottom  to  the  top,  40%  inches. 

The  first  rail,  this  one  here  (indicating),  is  20% 
inches  above  the  floor.  This  rail  is  20  inches  above 
this  one  (indicating).  Is  that  clear? 

The  Juror:    Yes,  I  see  that. 

Mr.  Gallagher:  Now  you  want  to  know  the  size 
of  the  shaft  itself? 

The  Juror:    Yes,  please. 

Mr.  Gallagher:  Well,  the  size  of  the  ventilator 
trunk,  according  to  this  drawing,  is  this:  You  see 
this  side  of  it,  the  one — (indicating) 

The  Juror:    Yes. 

Mr.  Gallagher:    That  is  closest  to  the  deck.  [713] 

The  Juror:    Yes. 

Mr.  Gallagher:  That  is  34  inches  from  here  to 
the  solid  wall  (indicating).  Then  this  distance  from 
here  to  here  is  30  inches  (indicating). 

This  distance  from  here  to  here  is  14%  inches 
(indicating) . 

And  the  distance  from  here  to  here  is  30%  inches 
(indicating). 

The  shaft  itself  if  not  the  same  shape  as  the 
openings  up  here  (indicating).  Each  shaft  is  square. 

The  Juror:     It  is  not  square 
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Mr.  Gallagher:  I  thought  they  said  it  was  36 
inches  square. 

The  Juror:  It  couldn't  be,  if  it  is  14y2  inches 
across  the  back. 

Mr.  Gallagher:  This  is  the  covering  on  toi^  (in- 
dicating). If  you  look  here  at  this  picture  you 
see  this — here  is  the  shaft  mth  the  ladder  (indica- 
ting). That  picture,  that  appears  to  be  a  square 
shaft  (indicating). 

Here  is  the  ventilator  shaft,  when  you  get  down 
from  the  upper  part  of  it,  it  also  appears  to  be 
square. 

The  Juror:  Tlien  how  would  he  get  14V2  inches 
across  the  back,  30  inches  this  way  and  30^4  inches 
this  way — (indicating) 

Thank  you.  I  can  tell  from  the  drawing.  [714] 

Mr.  Gallagher:  If  you  can  follow  this.  Let's  as- 
sume that 

The  Juror:  This  is  actually  the  opening  in  here, 
then    (indicating). 

Mr.  Gallasrher:    Yes. 

The  Juror:  This  is  not  open  down  here  (indi- 
cating) . 

Mr.  Gallagher:    No,  not  at  the  top. 

The  Juror :    Not  at  the  top.  That  is  what  I  mean. 

Mr.  Gallagher :  You  can  see  here  —  (indica- 
ting)  

The  Juror:  Thank  you.  I  can  tell  from  the 
drawing.  Thank  you.  Now  I  understand. 

Mr.  Gallagher:    This  is  an  exhibit  in  the  case. 

The  Juror:    Also,  I  would  like  another  piece  of 
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information.   AVill   vuu   please   again   give   me   the 
liei2:lit  and  weight  of  the  man? 

Mr.  Gahaglier:    6*3  inches  in  heis'ht :  165  ponncls. 

A  Juror:    May  I  ask  a  question,  your  Honor? 

The  Court:    Yes. 

The  Juror:    What  chjthes  was  he  found  in? 

Mr.  GaUa^'her:  There  is  no  evidence  with  refer- 
ence to  that  in  this  rr-cord.  Xo  testimony  whatever 
on  that  sul)ject  tliat  I  can  recall.  And  I  linked 
throudi  these  exhiljits.  and  there  is  njjthing  in  any 
of  these  exhibits. 

A  Juror:    May  I  ask  a  question? 

The  Court:    Yes.  [715] 

The  Juror:  How  much  money  was  found?  ^Vas 
that  recrird — how  much  money  was  found  on  him? 

'Mt.  Galladier:  Mr.  Amundsi-n  was  asked  one 
question  aljout  that.  I  think  it  was  the  last  question. 
It  was.  "was  there  money  found  on  him?'' 

And  Amundsen  said,  '"Yes." 

There  was  no  question  asked  of  exactly  hovr  much 
mon.ey  was  found  on  him. 

I  will  l3e  perfectly  willing  to  let  them  introduce 
the  receipt  they  2'ave  to  the  coroner  for  the  exact 
amrauit  of  mrjney  that  was  found  on  him,  if  they 
want  to  offer  it. 

You  have  gT»t  it. 

The  Court:  You  are  just  making  argument.  The 
jury  have  interrupted  to  ask  you  a  qiiestion. 

Mr.  Gallagher:  I  can't  answer  that  question,  be- 
cause I  don't  know.  I  wasn't  there.  I  am  not  a 
witness,  but  I  am  perfectly  willing  to  stipulate  to 
reopen  the  case  so  you  can  have  proof  of  exactly 
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how  much  money  was  foimd  on  his  body  and  the 
widow  knows  it  because  she  got  it. 

Now,  I  submit  the  case  to  you,  ladies  and  gentle- 
men of  the  jury,  asking  you  to,  as  I  know  you  will, 
pay  attention  to  the  instructions  of  the  court  and 
decide  each  question  of  fact  submitted  to  you  upon 
the  evidence  introduced  before  you,  the  direct  or 
indirect  evidence,  without  any  speculation. 

"We  can  all  surmise  about  how  he  got  in  [716] 
there.  I  can  surmise  as  well  as  you  can.  I  could 
say,  but  there  is  no  evidence  for  it,  the  man  was 
tired.  He  had  been  out  all  night  so  he  waited  until 
everybody  went  do^vQ  in  the  masthouse,  so  that  the 
mate  wouldn't  see  him  and  he  went  in  there  and 
he  laid  down  on  the  floor  here  (indicating)  in  the 
masthouse  and  he  went  to  sleep.  It  is  six  feet  long. 
That  deck  is  six  feet  long,  and  it  is  plenty  wide  for 
a  man  to  lie  down  on,  as  you  will  see  from  the 
drawing. 

So  you  can  see  where  Mr.  Wise  is  standing  here 
(indicating)  and  you  can  see  the  open  door.  Obvi- 
ously, that  deck  doesn't  stop  right  here  (indicating), 
the  drawing. 

Do  you  have  another  drawing  of  this,  Mr.  Simp- 
son? 

Mr.  Simpson:    No,  I  do  not. 

Mr.  Gahagher:  But  I  am  talking  about  surmise. 
If  I  want  to  speculate,  I  would  say,  well,  he  went  in 
there  and  he  lay  down  and  went  to  sleep  and  he 
rolled  in  his  sleep  and  he  rolled  between  the  mid- 
dle railing  and  the  floor  of  the  deck  and  went  on 
down  to  the  bottom. 
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But  there  is  no  evidence  to  supj)ort  that.  I 
couldn't  prove  it.  I  couldn't  point  out  anjiihing  in 
the  record,  excepting  the  fact  that  he  was  do^^^l  in 
the  bottom  of  the  shaft,  and  that  to  me  wouldn't 
justify  speculating  about  that. 

Or,  I  could  say,  if  I  wanted  to  speculate,  "Well, 
somebody  followed  him  in  there.  He  had  been  flash- 
ing the  money  around  and  somebody  followed  him 
in  there  and  hit  him  on  the  [717]  head." 

If  I  didn't  know  anything  about  whether  he  had 
some  of  that  money  left  or  not,  then  I  might  specu- 
late that  somebody  injured  him  trying  to  rol)  him 
and  that  they  got  into  a  fight  and  that  Mr.  Hutchi- 
son fell  down  the  shaft.  But  that  is  pure  speculation. 

When  you  get  to  figuring  out  how  the  man  got 
in  there,  I  ask  you  not  to  indulge  in  imagination  or 
or  speculation,  because  how  he  got  in  there  is  im- 
portant and  why  he  got  in  there  is  important,  and 
the  mere  fact  he  got  in  there  is  of  no  impor- 
tance because  the  mere  fact  that  he  lost  his  life 
does  not  entitle  tlie  widow  to  damages. 

The  mere  fact  that  he  may  have  fallen,  the  mere 
fact  he  did  fall,  does  not  entitle  her  to  damages. 
They  have  got  to  prove  that  the  cause  of  his  fall 
was  negligence  on  the  part  of  the  Pacific-Atlantic 
Steamship  Co.  in  failing,  as  she  claims,  to  supply 
sufficient  safety  appliances  in  and  about  the  elevator 
shaft  to  provide  a  reasonably  safe  place  to  work. 

If  all  you  want  to  know  is  whether  the  shaft  is 
big  enough  for  him  to  have  fallen  in — and  that  is 
going  to  be  the  basis  of  a  verdict — then,  of  course, 
what  I  have  said  is  just  like  throwing  uncooked 
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beans  on  the  ceiling  and  exj)ecting  them  to  stick 
there. 

But  this  is  not  a  workman's  compensation  statute. 
I  think  the  judge  will  so  tell  you.  So  that  the  mere 
fact  that  an  [718]  accident  happened,  in  and  of  it- 
self, is  not  enough  to  establish  a  case  for  damages. 
And  the  mere  fact  that  the  unfortunate  man  is  dead 
is  not  enough  to  justify  the  rendition  of  a  verdict. 

Now,  I  thank  you  for  being  patient  with  me  and, 
as  I  told  you,  let's  all  say,  ''Halleluiah,  I  can't 
argue  the  case  any  more." 

Mr.  Simi)son  makes  his  argument.  My  mouth  is 
stopi^ed.  I  couldn't  say  anything  even  if  I  had  some- 
thing to  say,  which  I  will  not  be  able  to  do. 

Thank  you.  That  is  for  listening  to  me.  It  wasn't 
your  duty  to  listen  to  me,  so  I  mil  thank  you.  When 
you  deliberate,  be  careful,  be  just  and  be  impartial 
and  don't  decide  any  issue  of  fact  because  your 
sympathy  for  the  widow  pushes  you  that  way,  be- 
cause that  is  not  in  accordance  with  our  Republican 
form  of  government  or  with  the  system  of  jury 
trials  which  is  provided  for  the  protection  of  your 
rights,  not  only  to  life  and  liberty,  but  property. 

The  Court:  It  is  so  near  the  adjournment  hour 
the  court  will  not  call  upon  Mr.  Simpson  for  his 
closing  today.  We  will  have  it  tomorrow  morning. 

Now,  there  is  one  thing  I  might  mention  to  you 
jurors.  I  thought  of  it  from  time  to  time  through 
the  trial,  and  then  it  slipped  by.  I  thought  I  would 
mention  it  in  the  instructions,  but  I  might  forget  it. 
I  have  it  in  mind  now,  so  we  [719]  will  just  take 
care  of  it. 
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It  it  not  actually  instructions,  but  there  has  been 
during  this  trial  quite  a  bit  of  publicity  in  the 
papers  and  radio  commentators,  and  the  like,  about 
the  fact  that  in  a  jury  room  in  the  United  States 
District  Court  in  some  other  district  a  judge  per- 
mitted a  recording  device  to  ho.  concealed;  the  jury 
didn't  know  it  was  there. 

They  recorded  all  of  the  jurors'  deliberations, 
without  the  jury  knowing  it.  And  as  you  have  no- 
ticed from  the  papers,  there  is  a  gTeat  deal  of 
furor  about  that,  a  lot  of  discussion  pro  and  con. 

There  is  a  lot  of  discussion  pro  and  con  among 
the  judges.  One  of  the  other  judges  here  said  he 
thought  it  was  a  good  idea.  He  has  heard  those 
recordings.  He  thinks  that  it  was  useful  in  teaching 
judges  to  better  understand  how  juries  work,  so  we 
might  be  able  to  develop  better  techniques  in  in- 
structing and  in  the  handling  of  jury  trials. 

Now,  there  are  other  judges  who  say  it  is  the 
most  outrageous  thing  they  have  ever  heard  of,  and 
I  think  some  Congressmen  are  going  to  introduce 
bills  in  Congress  w^hich,  if  enacted,  would  make  it 
absolutely  illegal  if,  in  fact,  it  is  not  illegal  now. 

I  want  to  assure  you  your  jury  room  is  not  bug- 
ged. No  recording  will  be  made  of  anything  that 
takes  place  in  the  jury  room.  No  one  will  be  allowed 
to  listen  at  the  door,  to  [720]  see  what  is  going 
on  in  there. 

It  is  a  very  old  principle  of  American  law  and  of 
English  law  that  deliberations  of  a  jury  are  absolu- 
tely secret.  Generally  speaking,  it  is  out  of  bounds 
for  anyone,  other  than  the  marshal,  the  bailiff,  to 
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have  charge  and  see  that  the  jury  is  comfortable 
and  their  wants  are  supplied,  to  even  be  in  the 
yicinity  of  the  jury  room. 

And  while  the  jurors  may  talk  about  the  case 
after  the  case  is  over,  you  can  go  out  and  write 
articles  if  you  want  to  and  publish  them  in  the 
papers  and  talk  to  your  neighbors,  talk  to  anyone, 
but  you  don't  have  to.  The  individual  jurors  may 
continue  to  treat  the  matter  as  secret.  You  can  tell 
what  went  on  there  in  the  jury  room  or  you  can  just 
keep  quiet  about  it. 

There  was  a  case  one  tune  that  tested  that  prin- 
ciple, where  a  judge  was  rather  disturbed  at  a  ver- 
dict that  a  jury  returned  and  said,  "Mr.  Foreman, 
did  this  jury  consider  this?"  And  he  referred  to 
a  particular  bit  of  evidence  in  the  case. 

This  was  in  England,  where  they  are  much  more 
formal  than  we  are,  and  the  foreman  got  up  and 
said,  "We  have  returned  our  verdict.  Milord.  We 
stand  on  it." 

He  said,  "Answer  my  question." 

He  said,  "We  have  returned  our  verdict.  That  is 
our  answer." 

The  judge  said,  "You  can't  talk  to  an  English 
judge  like  that.  [721]  You  are  locked  up  until  you 
do  answer." 

The  foreman  stood  hy  his  verdict  and  refused  to 
answer,  and  that  case  went  up  through  all  the 
courts  of  England,  the  courts  of  appeal,  mitil  it 
finally  reached  the  House  of  Lords,  which  is  the 
Supreme  Court  in  England,  and  they  decided  the 
foreman  of  that  jury  was  within  his  rights,  that 
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no  one,  not  even  the  judge  of  the  court,  can  compel 
a  juror  to  tell  what  went  on  in  the  jury  room  and 
what  the  jury  did  and  what  the  jury  did  not  con- 
sider. 

The  court  may  require  a  verdict,  and  that  verdict 
might  require  the  answering  of  particular  questions, 
but  that  then  is  the  verdict,  and  you  speak  through 
the  verdict  and  no  one  can  compel  you  to  speak 
otherwise  or  to  enlarge  upon  whatever  form  of  ver- 
dict the  court  submits  to  you. 

If  you  have  had  any  feeling  upon  reading  these 
articles,  if  you  have  read  them,  just  forget  it,  be- 
cause we  are  not  going  to  watch  what  is  going  on  in 
the  jury  room. 

You  are  now  excused  until  tomorrow  morning. 
Is  9:30  too  early? 

At  9 :30  we  will  have  the  further  argument,  which 
will  be  followed  immediately  by  the  instructions  to 
the  jury. 

And  it  is  then  the  usual  custom  to  keep  the  jury 
here  until  you  arrive  at  a  verdict,  so  bear  that  in 
mind  when  you  park  your  cars  tomorrow.  Don't 
put  them  someplace  where  at  4:00  o'clock  in  the 
afternoon  you  w^ould  get  a  ticket,  but  [722]  wouldn't 
get  one  up  to  then.  I  think  there  are  some  such 
zones  here,  where  you  can  park  for  certain  periods 
of  time  but  not  others.  If  you  pick  a  parking  lot,  be 
sure  it  isn't  going  to  be  one  that  mil  be  closed  so 
you  won't  have  access  to  your  car  if  you  don't 
arrive  by  a  certain  hour,  because  the  deliberations 
of  juries  are  very  unpredictable  things.  They  some- 
times take  a  long  time  and  sometimes  a  very  brief 
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time.  Just  come  prepared  to  stay  until  you  reach  a 
verdict. 

You  are  now  excused  until  tomorrow  morning  at 
9:30,  and  do  not  discuss  the  case,  do  not  decide  it 
in  your  own  minds  until  it  is  finally  submitted  to 
you. 

A  Juror :  You  mean,  Judge,  we  might  be  here  all 
weekend?  Should  we  come  prepared  to  stay? 

The  Court :  It  is  very  unlikely  you  would  be  here 
all  weekend.  Juries  ordinarily  arrive  at  a  verdict 
within  the  course  of  a  few  hours. 

But  tomorrow  morning  you  have  an  argument 
from  Mr.  Simpson,  you  have  the  instructions  from 
the  judge  and  then  it  is  the  law  that  after  the 
judge  gives  the  instructions  it  is  the  duty  of  the 
attorneys  to  come  up  here,  out  of  the  hearing  of 
the  jury,  and  indicate  to  the  judge  any  errors  they 
feel  he  made  or  indicate  any  way  in  which  those 
instructions  should  be  enlarged  u^Don  or  corrected. 
And  sometimes  that  takes  a  little  time.  But  we 
will  send  you  to  lunch,  anyway. 

We  hope  you  will  take  w^hatever  time  is  [723] 
required  to  decide  the  case  and  not  feel  pressed, 
and  still  ])e  able  to  get  it  decided  so  that  you  will 
be  free  at  a  reasonably  early  hour.  Generally  sx^eak- 
ing,  juries  are,  but  they  sometimes  have  to  stay  here 
in  the  evening. 

Does  that  answer  your  question? 

The  Juror:    Yes. 

The  Court:  I  might  say,  just  for  your  informa- 
tion, keeping  a  jury  overnight  is  a  very  rare  cir- 
cumstance. I  have  been  a  judge  of  this  court  now 
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for  practically  four  years,  and  I  have  only  had  one 
jury  that  did  not  arrive  at  a  verdict  on  the  day 
that  the  case  was  sent  to  the  jury.  That  was  a  case 
that  took,  I  think  eight  weeks  to  try.  The  jury  was 
out  two  days.  But  it  is  very  rare  that  it  takes  that 
long,  so  we  hope  you  have  good  fortune  and  are  able 
to  arrive  at  your  verdict  within  a  period  of  time 
that  will  not  inconvenience  you. 
Tomorrow  morning  at  9:30. 

(Whereupon,  at  4:00  o'clock  p.m.,  Thursday, 
October  13,  1955,  an  adjournment  was  taken  to 
Friday,  October  14,  1955,  at  9:30  o'clock  a.m.) 

Friday,  October  14,  1955.  9:30  a.m. 

Mr.  Gallagher:  Before  Mr.  Simpson  commences, 
I  have  a  request  to  make  of  the  court. 

I  would  like  to  reopen  for  the  sole  puri)ose  of 
asking  Mrs.  Hutchison  one  question  with  reference 
to  how  much  money  she  got  from  the  coroner. 

No.  2,  I  omitted  two  important  elements  I  would 
like  to  state  to  the  jury.  I  would  like  ten  minutes 
to  do  that,  as  part  of  my  argument.  I  ask  to  open 
because  of  the  question  asked  by  the  lady  juror 
with  reference  to  exactly  how  much  money  was 
found  on  his  body. 

The  Court:  The  court  has  closed  the  case  after 
asking  both  of  you  if  you  had  anything  further  to 
offer.  It  is  seemingly  unorthodox  to  open  now.  After 
having  argued  three  hours  yesterday,  I  don't  see 
how  I  can  properly  exercise  discretion  to  allow  fur- 
ther argmnent. 
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Now,  this  matter  of  the  amount  of  money  is  a 
short  thing.  Of  course,  the  amount  of  money  a  per- 
son receives  from  the  coroner  isn't  necessarily  the 
amount  of  money  found  on  the  person  of  the  de- 
ceased, who  has  been  examined  by  the  coroner.  It 
might  come  from  other  sources,  and  that  fact  stand- 
ing alone  wouldn't  show  how  much  was  actually 
found  on  the  body. 

I  don't  know  just  how  firm  the  evidence  is,  if  it 
is  at  all,  on  exactly  how  much  was  found  on  the 
body.  [726] 

Now,  have  you  discussed  this  with  Mr.  Simpson? 

Mr.  Gallagher :  No,  your  Honor.  It  is  a  presump- 
tion that  nobody  stole  anything  from  him.  It  is  a 
presumption 

The  Court:  What  might  have  been  in  his  locker, 
what  might  have  been  in  possession  of  the  purser 
and  so  on.  To  go  into  that  now  is  apt  to  lead  us 
into  extensive  testimony  and  possibly  even  to  the 
taking  of  depositions. 

The  motion  is  denied. 

Are  you  ready  to  proceed  with  your  argument? 

Mr.  Simpson:    Yes,  your  Honor. 

The  Court:  If  you  do  find  that  you  gentlemen 
are  in  possession  of  sufficient  evidence  that  you  are 
able  to  agree  on  the  amount  that  was  found  on  the 
body,  that  is  a  different  thing.  But  unless  there 
is  some  unequivocal  evidence  here  about  it,  I  don't 
think  we  should  go  on  with  it. 

The  amount  of  money  a  widow  received  from  a 
coroner  is  not,  as  an  isolated  fact,  indictative  of 
what  was  found  on  the  body. 
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Mr.  Gallagher:  I  am  sure  we  both  know  ex- 
actly how  much  was  foimd. 

The  Court:  All  right.  You  and  Mr.  Simpson 
step  into  chambers,  out  of  the  hearing  of  the  jury, 
and  talk  about  it.  Take  any  exhibits  that  you  need 
along.  And  then  return  here.  If  you  can  agree,  all 
right. 

(Whereupon,  Messrs.  Gallagher  and  Simpson 
retired  from  the  courtroom  to  confer.)    [727] 

The  Court:  Now,  the  court  requires  a  yes  or 
no  answer  to  this  question:  Have  you  agreed  upon 
a  statement  of  an  amount  of  money? 

Mr.  Simpson:     No,  we  have  not,  your  Honor. 

The  Court:  All  right.  Then  proceed  with  the 
argument. 

All  proceedings  have  been  had  in  the  presence  of 
the  jury,  except  the  conference  of  the  attorneys 
out  in  the  hall. 

The  request  was  made  as  soon  as  the  judge  en- 
tered the  room  and  before  I  had  made  the  finding 
that  the  jury  were  present. 

Mr.  Simpson. 

Mr.  Simpson:    Thank  you,  your  Honor. 

Mr.  Gallagher,  ladies  and  gentlemen  of  the  jury, 
after  yesterday's  iiicident  respecting  my  reading 
of  the  record,  I  did  not  believe  there  would  be  any 
further  imputation  of  improper  procedure  on  my 
part.  I  didn't  believe  that  Mr.  Gallagher,  for  ex- 
ample, was  going  to  go  so  far  as  to  suggest  I  was 
trying  to  hyx)notize  you,  as  he  indicated,  that  I 
was  trying  to  lead  you  by  the  hand  or  that  I  was 
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indulging  in  some  kind  of  sophistry  to  get  you  to 
believe  things  that  just,  in  fact,  are  not  true. 

But  it  seems  to  me  that  by  going  into  such  per- 
sonal elements  and  trying  to  pursue  those,  we  are 
losing  sight  of  actually  what  is  involved  in  the  par- 
ticular case. 

Mr.  Gallagher  spoke  to  you  at  some  length  re- 
garding a  [728]  number  of  issues,  and  in  those  he 
raised  some  which  I  don't  believe  at  this  time  we 
need  necessarily  go  into;  items  which  are  definitely 
extraneous  and  not  relevant  to  the  particular  issues 
before  you. 

I  think  I  would  insult  your  intelligence  if  I  tried 
to  answer  such  question  as,  can  you  reasonably 
expect  me  to  ask,  does  the  City  of  Baltimore,  one 
of  the  oldest  cities  in  America,  have  adequate  hos- 
pital facilities  or  are  we  accusing  this  corporation 
of  killing  this  particular  man. 

Our  position  has  been  that  the  corporation,  the 
Pacific-Atlantic,  was  responsible  in  that  they  vio- 
lated their  statutory  duty  of  providing  a  reasonably 
safe  place  for  this  man  to  work.  Let's  go  into  the 
things  that  really  count,  the  things  Mr.  Gallagher 
has  brought  up,  and  take  them  up  one  by  one  and 
see  what  conclusion  we  can  draw.  So  we  won't  keep 
you  too  long,  I  will  try  to  speak  a  little  faster. 

The  Court:  You  take  whatever  time  you  need 
for  your  argument. 

Mr.  Simpson:  Thank  you,  your  Honor.  The  first 
thing  Mr.  Gallagher  particularly  endeavored  to  em- 
phasize yesterday  was  that  the  plaintiff  had  raised 
a  theory  as  to  how  this  happened  at  11:00  o'clock, 
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how  the  plaintiff  is  asking  you  to  return  and  say, 
"We  have  found  this  is  how  the  particular  death 
occurred." 

Now,  I  ask  this  question  of  you:  What  would 
you  say  if  [729]  I  were,  perhaps  because  of  indig- 
nation over  some  of  the  things  Mr.  Gallagher  has 
said  about  me,  to  go  out  and  hire  somebody  to  mur- 
der Mr.  Gallagher'? 

Don't  misunderstand  me.  What  I  am  actually 
getting  at  is  this:  That  if  you  had  evidence,  if 
you  were  a  jury  and  had  evidence  before  you,  one, 
that  Mr.  Gallagher  was  found  dead,  and,  two, 
evidence  that  I  had  actually  hired  somebody  to 
murder  him,  it  would  be  quite  unimportant  as  to 
how  he  was  murdered. 

In  other  words,  the  responsibility,  the  liability 
that  the  law  would  impose  upon  me  would  be  there 
because  I  was  the  cause. 

Our  position  in  this  particular  case  has  been,  one, 
that  Nathanael  Patrick  Hutchison  was  found  dead. 

Two,  that  the  Pacific- Atlantic  Steamship  Co.,  his 
employer,  did  not  provide  adequate  safety  appli- 
ances in  order  to  provide  him  with  a  reasonably 
safe  place  in  which  to  work,  and  that  for  that  rea- 
son their  violation  was  the  proximate  cause  of  his 
death. 

It  doesn't  make  an  awful  lot  of  difference  how 
this  happened.  We  endeavored  to  give  you  the  evi- 
dence yesterday  as  to  precisely  what  the  develop- 
ment was.  It  is  immaterial  how  it  happened, 
whether  it  happened  at  11:00  o'clock,  or  whether 
or  not  it  might  have  happened  later  on. 
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What  we  tried  to  suggest,  frankly,  was  what  we 
considered  [730]  to  be,  in  our  opinion,  the  most 
plausible  way,  but  you,  as  a  jury,  are  not  obligated 
to  find  out  exactly  how  it  happened.  In  fact,  the 
evidence,  as  we  pointed  out,  is  very  silent  on  that, 
because  nobody  saw  this  happen.  So  you  would  have 
to  actually  infer  from  the  evidence — it  is  the  only 
way  you  can  do  it — there  were  no  eyewitnesses  to 
this. 

Now,  in  this  particular  case  Mr.  Gallagher  said, 
^'Well,  let's  bear  in  mind  the  fact  you  brought  in 
a  witness  by  the  name  of  Kalnin,  the  boatswain, 
and  you  tried  to  indicate  he  was  confused,  and  then 
he  proceeded  to  tell  you,  "Remember,  Mr.  Simpson 
vouches  for  the  veracity  of  this  man.  Here  he  is 
coming  in  and  attacking  him." 

Ladies  and  gentlemen  of  the  jury,  that  is  not 
true.  What  I  suggested  to  you  was  not  that  Mr. 
Kalnin  was  lying  in  any  way  whatsoever.  I  don't 
believe  he  was  lying.  I  believe,  to  the  best  of  his 
memory,  he  was  telling  what  he  thought  happened. 

I  suggested  to  you,  in  light  of  the  evidence,  there 
was  possibility  of  confusion  on  the  part  of  Mr. 
Kalnin.  And  that  is  the  only  thing  we  have  brought 
out.  In  other  words,  I  wish  to  make  one  thing  very 
clear:  That  we  are  not  taking  the  position  that  this 
did  happen  at  11:00  a.m.  or  11:30  a.m.  or  12:30 
or  2:00  o'clock  in  the  afternoon.  We  don't  know, 
excepting  that  we  do  believe  from  the  evidence 
you  can  make  certain  reasonable  inferences.  But  to 
pursue  that  point  is  [731]  to  beg  the  question. 

It  is  immaterial  what  hour  it  happened.  The  im- 
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portant  thing  in  this  particular  case  is  the  question, 
was  this  man  provided  with  a  reasonably  safe  place 
in  which  to  work.  If,  because  of  a  failure  to  pro- 
vide that,  this  man  experiences  injuries  and  dies 
from  those  injuries,  then  the  Pacific- Atlantic 
Steamship  Co.  is  liable. 

Now,  Mr.  Gallagher  next  went  to  the  question  of 
saying,  ''The  plaintiff,  remember,  has  the  burden 
of  proof  and  the  court  will  tell  you  that."  And  that 
is  true,  and  that  is  what  we  have  endeavored  to 
bring  forth  here. 

In  that  regard,  what  did  he  point  out  to  you? 
"What  was  the  particular  thing  that  he  emphasized? 
You  remember  he  emphasized  almost  three  years 
ago,  he  put  me  on  the  stand  to  bring  this  out,  that 
almost  three  years  ago  he  supplied  my  office  with 
a  complete  list  of  all  of  the  members  of  the  crew 
and  their  addresses. 

He  said,  "What  has  Mr.  Simpson  done?  He  has 
actually  brought  in  the  boatswain,  who  was  in 
charge  of  the  crew,  and  the  testimony  of  Amund- 
sen. He  has  brought  in  two  of  all  these  members 
of  the  crew.  Why  hasn't  he  brought  in  more?  Is 
that  carrying  the  burden  of  proof?  Is  that  prov- 
ing the  case,"  Mr.  Gallagher  asks. 

Ladies  and  gentlemen,  let  me  take  it  a  step  fur- 
ther and  point  out  why.  We  brought  evidence  from 
these  two  people  who  [732]  were  involved  at  the 
time.  Now,  bear  in  mind  this  is  the  important  ques- 
tion: With  all  these  other  people  who  were  em- 
ployees of  the  defendant,  if  any  one  of  them  would 
have  said  one  word  which  was  contrary  to  the  two 
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we  have  brought  to  you,  can  you  help  but  believe 
they  would  have  had  that  one  person,  if  they  could 
have  found  just  one,  who  would  have  said  some- 
thing different?  They  would  have  had  that  one 
person  on  the  witness  stand  here  to  tell  you  that 
this  just  wasn't  true. 

But,  of  course,  there  isn't  even  one  witness  from 
the  defendant,  from  the  captain  of  the  ship  right 
on  down,  that  has  come  in  here  to  tell  you  what 
these  two  witnesses,  who  were  involved  at  the  time, 
told  you  was  false. 

Consequently,  we  can  only  say  in  this  connection, 
certainly,  the  plaintiff  has  carried  her  burden  of 
proof,  she  has  presented  evidence.  The  evidence  has 
not  been  rebutted  in  any  way  whatsoever,  and  there 
has  been  no  attempt  manifested  here  in  this  court- 
room by  the  defendant  to  rebut  that. 

Then  Mr.  Gallagher  moved  to  another  type  of 
argument.  He  said,  "Let  me  point  out  to  you  this 
particular  ship,  the  Linfield  Victory,  remember, 
was  owned  by  us.  You  own  part  of  it,  Mrs.  Hutchi- 
son owns  part  of  it,  all  of  us  own  it.  Consequently, 
we  should  perhaps  indict  the  United  States  of 
America  if  there  is  some  type  of  liability  here." 

That  type  of  argument  is,  I  submit,  absurd,  be- 
cause it  is  like  reasoning  that  some  one  of  you  hap- 
pened to  be  a  friend  [733]  of  President  Eisen- 
hower and  you  go  to  call  on  him  because  he  is  ill. 
You  visit  with  him,  and  you  are  staying  around 
there  for  a  little  while.  He  suggests  maybe  you 
want  to  use  his  car  because  you  came  in  by  plane. 
You  get  into  the  car  and  you  drive,  and  you  drive 
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negligently  and  you  have  an  accident.  So  you  say, 
"Well,  after  all,  the  person  who  was  injured  be- 
cause of  my  negligence,  I  was  negligent,  that  is 
true,  but  they  can't  sue  me.  They  can't  claim  I  did 
anything  wrong,  because  I  don't  own  this  car." 
You  say,  "You  see,  this  is  the  President's  car.  It  is 
owned  by  all  the  people." 

Who  was  actually  operating  this  on  April  24, 
1951?  It  was  not  the  United  States  Government 
that  was  operating  this.  The  evidence  shows  that  it 
was  the  Pacific-Atlantic  Steamship  Co.  that  was 
operating  it.  The  United  States  Government  had 
actually  conducted  the  financing,  l^uilt  the  ship, 
owned  it  during  the  war  for  the  purpose  of  meet- 
ing the  emergency  we  were  confronted  ^vith  at  that 
time,  but  it  was  the  Pacific- Atlantic  Steamship  Co. 
that  was  operating  that  ship. 

What  did  Captain  Dyer  say  with  respect  to  the 
ship  in  August  of  last  year?  He  said  he  was  aboard 
and  the  agents  at  the  present  time  are  the  Pacific- 
Atlantic  Steamship  Co.  We  can  only  conclude,  to 
come  up  here  and  tell  you  you  can't  impose  liability 
because  this  is  owned  l)y  the  United  States  Govern- 
ment is  a  specious  argument  that  I  am  sure  your 
common  sense  will  reject.  [734] 

The  next  argument  was  made,  in  connection  with 
the  particular  ship,  that,  "The  Government  hasn't 
seen  fit  to  make  any  particular  changes  here  and 
for  that  reason  we  concede  it  must  be  safe." 

Again  this  argument  must  be  rejected.  I  submit 
that  the  Congress  has  seen  fit — and  this  is  getting 
into  what  you  call  the  people — our  legislative  repre- 
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sentatives  in  the  Congress  passed  a  law  known  as 
the  Merchant  Marine  Act,  coninionly  known  as  the 
Jones  Act,  the  one  we  are  in  here  under  today, 
saying  that  all  of  these  operators  of  ships  must 
provide  a  reasonably  safe  place  for  their  em- 
ployees to  work. 

Our  contention  has  been  that  they  have  not  done 
this,  so  why  do  we  have  to  pass  additional  legisla- 
tion, why  do  they  have  to  go  out  and  go  something 
when  it  is  not  a  problem  of  new  legislation  needed 
here,  but  it  is  a  problem  of  compliance  with  the 
law.  Every  time  a  murder  is  committed  out  here, 
you  don't  race  out  and  pass  a  law  against  murder. 
You  say,  "Let's  enforce  the  one  we  have." 

We  are  here  today.  There  has  been  a  violation 
of  the  Jones  Act,  in  that  the  employer  hasn't  pro- 
vided a  safe  place  for  this  man  to  work  in. 

Mr.  Gallagher  says,  ''Let's  recognize  the  ship  was 
inspected;  in  fact,  paid  experts,  men  who  went  on 
there.  In  fact,  they  were  on  there  for  a  couple  of 
hours." 

Commander  Sayer,  the  log  will  show  that  inves- 
tigating [735]  this  in  a  couple  of  hours,  "What 
kind  of  an  investigation  are  you  going  to  have  more 
specifically?" 

He  said,  "Remember,  the  important  thing  is  that 
we  have  a  certificate  of  inspection." 

I  would  like  to  say  a  word  or  two  about  that. 
He  showed  that  to  you.  He  emphasized  this  was 
important  because  it  showed  how  this  ship  was  fit. 

Ladies  and  gentlemen  of  the  jury,  I  submit  and 
ask  you  to  examine  carefully  the  certificate  of  in- 
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spection.  That  it  in  no  way  establishes  that  this 
was  a  safe  place  to  work.  And  I  want  you  to  look 
at  it  quite  carefully  and  you  will  see  it  is  a  general 
inspection.  It  does  not  have  one  word — and  you 
look  at  it — it  doesn't  have  one  word  on  its  face 
about  this  particular  area  at  all. 

Now,  when  you  look  you  will  see  a  list  of  the 
particular  things  that  were  inspected. 

In  fact,  may  I  have  that  particular  exhibit? 

Thank  you. 

This  certificate  of  inspection,  which  you  remem- 
ber Captain  Crawford  said  is  on  all  American  ships, 
they  can't  even  go  to  sea  unless  they  have  this  cer- 
tificate of  inspection,  and  if  this  certificate  of  in- 
spection meant  that  the  ship  was  safe,  there  could 
be  no  violation,  there  would  be  no  point  in  the  Jones 
Act  even,  because  that  would  mean  you  just  couldn't 
have  an  unsafe  place  on  any  ship.  You  couldn't 
have  an  [736]  insufficiency  in  appliances,  because 
all  the  ships  have  to  have  this  to  even  get  out  on 
the  water;  that  is  a  general  type. 

Here  it  tells  what  they  actually  have.  Mr. 
Gallagher  read  that.  That  is,  it  is  constructed  of 
steel  and  things  of  that  nature.  And  then  it  goes 
on  do^vn  and  says:  "The  Following  Particulars  of 
Inspection  Are  Enumerated,"  and  a  general  in- 
spection followed  by  a  particular  inspection. 

And  I  want  to  read  to  you  this  list,  and  if  you 
can  find  any  place  on  there  where  it  mentions  any- 
thing about  a  ventilator  shaft  or  anything  about 
illumination  in  that  area,   or  anything  about  the 
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screens  and  safety,  then  you  are  reading  something 
that  I  cannot  find. 

In  other  words,  ladies  and  gentlemen,  this  re- 
minds me  very  much  of  a  particular  instance  I 
heard  of  once,  where  a  doctor  was  called  upon  to 
examine  an  individual  and  he  completed  his  exami- 
nation, and  the  person  who  had  sent  the  patient 
down  there  said,  "AVell,  Doctor,  how  is  hef 

And  he  said,  ''Fine.  Fine.  I  couldn't  find  any- 
thing wrong  with  him." 

He  said,  "What  about  the  particular  irritation  on 
the  skin  there  ?  Didn't  he  mention  something  to  you 
about  thatf 

He  said,  "No,  he  didn't  mention  it  to  me  partic- 
ularly." 

He  said,  "Well,  that  was  the  main  thing  I  was 
concerned  about.  I  should  have  mentioned  that  to 
you." 

So  another  examination  was  conducted  and  they 
learned  [737]  this  man  had  leprosy. 

Now,  the  thing  I  am  endeavoring  to  illustrate  is 
when  you  have  a  general  examination,  which  is 
designed  for  the  particular  purpose,  you  frequently 
get  a  result  which  is  true  in  general,  but  when  ap- 
plied to  the  particular  it  is  not.  And  that  is  the  case 
with  this  particular  certificate  of  inspection.  There 
is  not  a  thing,  when  you  look  at  the  particulars 
here,  which  are  enumerated,  that  even  mentions  this 
particular  area,  and,  therefore,  I  do  not  believe  you 
should  permit  yourselves  to  be  misled  by  such  evi- 
dence, because  if  it  were  true  you  just  couldn't 
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have  a  ship  on  the  high  seas  that  could  have  any 
unsafe  place. 

AA^ell  then,  Mr.  Gallagher  went  further  and  said, 
''I  want  to  ask  you  this  question:  Would  a  rea- 
sonable person  before  this  happened  have  antici- 
pated that  a  person  might  fall  into  the  ventilator 
shaft?  Would  a  reasonable  person  might  have  an- 
ticipated this  might  have  happened?" 

The  answer  is  an  unequivocal  yes,  when  you  have 
an  opening  which  goes  down  20  feet  6  inches  in 
depth,  and  it  is  on  an  area  where  people  are  walk- 
ing— a  small  area,  I  might  say — small  in  the  sense 
that  the  total  diameter  is  just  a  little  more  than 
six  feet.  You  can  take  a  step  —  Mr.  Gallagher 
walked  across  this  courtroom  and  measured  off  the 
courtroom.  Every  time  he  took  a  step  he  computed 
three  feet.  Two  steps  and  you  walk  into  the  venti- 
lator shaft.  It  is  a  small  distance.  [738]  If  a  man 
makes  a  misstep,  he  is  down  in  that  ventilator 
shaft,  unless  he  perchance  is  saved  by  the  partic- 
ular guard  rails  pointed  to.  They  wouldn't  have 
put  the  guard  rails  there  if  it  hadn't  been  antici- 
pated. 

It  is  apparent  to  anybody  looking  in  a  place  go- 
ing down  that  deep  if  you  anticipated  it  it  does 
constitute  a  danger.  The  question  here  is  if  enough, 
if  reasonable  steps  were  taken,  if  you  will,  to  ren- 
der this  x>lace  safe  so  that  people  like  Xathanael 
Patrick  Hutchison,  working  aboard  this  ship,  would 
not  be  exposed  to  imnecessary  risks  and  hazards. 

The  next  question  Mr.  Gallagher  put  to  us  in 
argument  was  this :  Was  the  Pacific-Atlantic  Steam- 
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ship  Co. — this  was  on  the  question  of  conducting 
a  search  —  he  said,  "Were  they  expected,  when 
Hutchison  didn't  get  back  until  4:00  a.m.,  because 
he  was  late,  to  start  conunencing  the  search  f 

The  answer  to  that  question  is  very  simple.  If 
4;00  a.m.  had  been  a  time  designated  that  he  was 
to  meet  there,  to  be  aboard  the  ship,  which  there 
is  no  evidence  in  the  record  to  show  it  was,  then 
definitely  if  he  did  not  appear  they  should  have 
endeavored  to  ascertain  where  he  was.  He  was  sup- 
posed to  report  at  1:00  o'clock  for  work.  He  didn't 
report,  and  Amundsen  said,  "I  wonder  where 
Scotty  is." 

And  the  boatswain  said,  remember,  "I  will  go  up 
and  take  a  look  at  the  forecastle,"  which  he  did, 
because  that  is  where  his  living  quarters  were. 

The  man  had  been  tired.  He  wanted  to  see  if 
possibly  he  had  gone  up  there  to  go  to  sleep,  or 
something. 

The  answer  is  yes,  economics  would  tell  you  to 
look,  because  you  don't  want  to  be  pa5dng  a  man 
you  actually  haven't  got  working  for  you. 

And,  secondly,  human  concern  for  the  safety  and 
welfare  of  these  people  would  make  it  mandatory 
that  a  search  be  conducted,  plus  the  fact  that  Cap- 
tain Crawford  testified  it  is  customary,  when  a 
seaman  is  missing,  to  commence  a  search  for  that 
particular  seaman. 

There  are  some  other  items  Mr.  Gallagher 
brought  up  that  I  think  are  rather  significant, 
too.  For  example,  he  emphasized  this  point  of  so- 
briety. This  distressed  me  considerably,  because,  as 
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he  talked  to  you,  he  kept  emphasizing  this  point, 
''Ladies  and  gentlemen  of  the  jury,  you  are  to  de- 
cide this  ease  upon  the  evidence."  He  kept  insist- 
ing that  is  what  you  are  to  decide  upon.  That  is 
correct. 

And  then  he  argued  to  you  regarding  a  conclu- 
sion which  is  not  founded  upon  the  evidence.  What 
evidence  is  there  in  this  record  to  the  effect  this 
man  was  not  sober  ^  There  is  one  word.  It  stands 
out.  It  has  been  repeated  time  and  time  again.  The 
boatswain  said,  ''When  I  woke  him  up  that  morn- 
ing to  get  him  to  go  to  work,  he  was  feeling  rough 
and  he  appeared  to  have  a  hangover." 

Now,  the  boatswain  was  asked,  "Was  he  sober?" 

And  his  answer  was  an  unequivocal  "Yes,  he  was 
sober." 

Amundsen  was  asked  —  and  Amundsen  worked 
mth  him,  that  man  was  down  there  working  for 
a  few  hours,  remember, — "Was  he  sober?" 

And  Amundsen  said,  "Yes,  he  was  sober." 

Now,  Mr.  Gallagher  in  his  argument,  the  course 
he  has  pursued  here,  would  have  you  believe  this 
man  was  not  sober;  there  was  something  wrong 
here. 

I  submit  if  we  for  one  second  believed  this  man 
actually  was  not  sober,  the  argument  that  we  would 
have  pressed  with  the  greatest  force  in  this  case 
was  the  fact  it  was  a  type  of  criminal  negligence 
to  order  a  man  who  was  drinking  to  go  down  into 
an  unsafe  area  like  this.  If  a  man  comes  out  and 
he  is  drunk  or  he  is  not  sober  and  this  boatswain 
wakes  him  up  and  finds  he  is  not,  and  tells  him  to 
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go  down  into  tliis  dark  area,  climb  into  this  shaft, 
that  in  itself  Avould  be  the  worst  kind  of  negli- 
gence. 

No,  they  considered  him  competent  to  go  to  work. 
They  know  he  worked  down  there.  The  evidence  is 
undisputed  regarding  the  fact  he  did  work  down 
there,  certainly,  until  coffee  time,  and  then  he  went 
back  down  again  and  came  up,  and  then  we  run 
into  some  conflict. 

Let's  go  a  stex^  further,  though.  Mr.  Gallagher 
emphasized,  "You  will  hear  about  this  presumption, 
but  don't  overlook  these  other  things."  The  pre- 
sumption that  because  this  man  [741]  is  dead,  that 
he  is  presumed  to  have  exercised  due  care  for  his 
own  safety. 

Now,  that  is  a  presumption,  a  legal  prestmiption, 
just  like  you  presume  a  man  is  innocent  until 
proved  guilty,  and  in  the  absence  of  evidence  to  the 
contrary  showing  he  was  not,  you  must  go  by  that. 
There  is  no  evidence  in  this  record  in  support  of 
that  particular  position.  Now,  really  what  is  hap- 
pening here,  I  submit,  is  something  like  the  type 
of  thing  that  might  occur  in  any  one  of  our  homes. 
It  might  be  that  in  my  home,  let's  say,  that  the 
linoleum  in  the  kitchen  is  torn  up  just  a  little  bit, 
turns  up  at  one  side. 

And  my  wife  walks  into  the  living  room  one  night 
and  sees  me  stretched  out  on  the  couch  there  watch- 
ing television,  reading  a  paper  or  something,  and 
she  says,  ^'I  wish  you  would  fix  that  linoleum  be- 
fore somebody  falls  on  it." 

So  I  tell  her  that  I  will.  And,  well,  typical  of 
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my  promises  along  that  line,  which  are  always  beset 
with  good  intentions,  a  month  later  the  linoleum  is 
still  torn  wp  there.  One  night  one  of  my  little  girls 
is  returning  from  the  dining  room  and  she  has  a 
whole  armload  of  dishes.  As  she  wallvs  into  the 
kitchen  we  hear  this  awful  crash. 

What  would  you  think  of  me  if  I  raced  out  there 
and  bawled  her  out  and  said,  "Look,  you  laiew  that 
was  there.  You  were  clumsy.  That  is  your  fault." 

And  you  would  turn  to  me  and  say,  ''Mr.  Simr)- 
son,  that  is  [742]  your  fault.  You  should  have 
made  that  safe.  You  should  have  repaired  that. 
Don't  blame  her." 

The  defendant  in  this  case  is  taking  the  position 
that,  "After  all,  this  man  was  aboard  the  ship  and 
he  certainly  could  have  avoided  falling  into  this. 
Don't  blame  us  just  because  there  was  a  hole  there 
we  didn't  cover  up,  we  didn't  put  a  screen  on,  like 
we  had  the  starboard  side  of  this  ship.  Don't  blame 
us  because  he  fell  in."  That  is  not  plausible. 

The  fault  must  be  i)laced  in  this  instance  on  the 
Linfield  Victory.  They  should  have  anticipated — a 
reasonable  person  would  have  anticipated — on  their 
own  ship.  I  repeat  in  their  ventilator  shaft  they 
had  three  screens,  and  Amundsen  told  us  they  had 
a  screen  on  other  Victory  ships.  He  had  been  cover- 
ing this  particular  area. 

Mr.  Gallagher  objected  when  I  started  to  read 
that.  You  recall  that  is  what  he  said  the  important 
thing  is,  they  did  have  screens  on  other  ships  cov- 
ering that,  so  a  man  wouldn't  get  in  there,  and  very 
little  more  has  been  said  respecting  that  particular 
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argument,  so  I  submit  to  you  on  this  question  of 
whether  this  man  was  exercising  due  care,  we  can 
only  draw  the  conchision,  we  have  the  legal  pre- 
sumption he  was  exercising  due  care  and  there  is 
no  evidence  in  this  record  to  show  anything  to  the 
contrary. 

Another  question  brought  up  by  Mr.  Gallagher 
pertained  to  the  question  of  emplo}mient.  "Where 
is  the  evidence,"  Mr.  [743]  Gallagher  says,  "as  to 
the  exact  time  of  this  fall"?" 

Well,  if  he  means  the  exact  hour,  the  answer  is 
simple;  we  don't  know.  There  is  nothing  in  the 
record  and  we  are  not  contending  it  happened  at 
11:05,  11:10  or  whatever  it  might  be. 

He  is  contending  as  to  what  day;  we  believe  the 
evidence  is  sufficient.  Since  he  was  missed  at  1:00 
o'clock,  the  men  did  not  know  he  was  there  on 
April  24th,  that  certainly  this  did  occur  on  April 
24th. 

Well,  does  that  prove  he  was  in  the  employ  of 
the  particular  steamship  company?  It  seems  to  me 
that  common  sense  again  compels  us  to  reach  the 
conclusion  he  was  employed  by  them.  Is  there  any 
evidence  in  the  record  to  show  he  ever  left  this 
particular  ship?  Are  we  to  believe  he  went  off  and 
came  back  and  jumped  into  the  ventilator  shaft,  or 
what?  Why  would  he  get  into  there? 

We  know  he  used  the  particular  shaft  to  go  down 
into  the  hold.  Mr.  Gallagher  says,  "Now,  just  a 
minute.  Just  a  minute,  now.  As  far  as  the  working 
area,  the  only  evidence  we  have  in  this  record  re- 
specting work  is  the  fact  that  down  below  in  the 
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hold  these  men  were  gathering  things  together,  dirt 
and  what  not,  to  put  in  slings  to  be  hauled  out.  But 
we  have  no  evidence  of  the  fact  in  the  record  that 
this  man  was  in  a  work  area,  when  we  went 
through  this  particular  masthouse." 

Well,  that  is  an  absurd  argument,  I  submit,  for 
one  [744]  obvious  reason,  the  boatswain  told  us  that 
he  told  these  men  to  go  down  there.  That  means 
men  went  down  there.  That  they  were  aboard  this 
ship.  They  were  going  down  there  for  the  perform- 
ance of  a  duty  ordered  by  this  boatswain.  And  to 
try  to  say  that  they  are  not  working  until  they  get 
down  there  in  the  particular  area  and  are  picking 
up  dirt  is  certainly  an  argument  that  Mr.  Gallagher 
even  knows  isn't  one  that  can  be  supported. 

Actually,  the  point  involved  here  is  that  a  seaman 
has  an  unusual  relationship.  He  is  aboard  this  ship 
and  he  has  his  home  as  well  as  his  factory  there. 
It  is  something  that  doesn't  happen  in  most  cases. 

But  while  he  is  aboard  that  ship  he  is  subject 
to  call  for  work  there,  while  he  is  aboard  that  ship, 
whether  he  is  eating  lunch  or  whatever  it  might  be. 
He  is  their  employee.  He  is  there  for  their  benefit 
as  well  as  his. 

And,  therefore,  I  do  not  believe  that  we  need  pur- 
sue that  matter  any  further,  because  it  is  quite 
clear  that  we  do  have  a  situation  where  this  man 
was  employed,  and  there  is  not  a  scintilla  of  evi- 
dence in  the  record  to  show  he  did  leave  that  ship. 
In  fact,  when  he  was  found  dead  it  was  aboard  the 
ship;  not  ashore. 

ISTow,  Mr.  Gallagher,  on  the  question  of  a  safe 
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place,  said,  '^Let's  now  be  realistic  about  that.  Let's 
recognize,  with  respect  to  the  illumination  aboard 
this  ship,  that  we  have  [745]  failed  to  have  any 
presentation  of  evidence  whatsoever  that  the  light- 
ing conditions  aboard  this  shixD  were  of  such  and 
such  a  quality  on  April  24th." 

He  said,  ''We  haven't  had  one  person  take  that 
witness  stand " 

Mr.  Gallagher:  Just  a  minute,  your  Honor 
please.  I  assign  that  statement  of  counsel  as  incor- 
rect. I  assume  it  is  an  inadvertence.  I  didn't  say 
"light".  I  said  "visibility,  condition  of  visibility, 
degree  of  visibility." 

Mr.  Simpson:  I  stand  correct  then.  "Degree  of 
visibility"  on  April  24th.  I  ask  you,  we  have  had 
testimony  regarding  the  condition  of  visibility  and 
I  ask  you  what  changes,  if  any,  have  been  brought 
out  by  that  testimony.  Is  there  any  reason  to  infer 
that  changes  have  been  made,  that  they  had  per- 
haps some  type  of  permanent  fixture  in  there  on 
the  24th  or  something,  and  that  it  had  been  re- 
moved or  something,  by  way  of  a  special  light  that 
was  in  there  that  isn't  there  now  or  wasn't  there 
when  the  others  went  aboard? 

Fortunately,  on  this  particular  item,  since  we 
have  witnesses  telling  you  how  it  is  dark  and  we 
have  witnesses  telling  you  how  they  can  see  so 
much,  as  I  said  yesterday,  it  is  quite  fortunate  you 
have  the  pictures.  You  can  look  at  them.  Disre- 
gard what  the  witnesses  have  said,  if  you  find  you 
can't  believe  that,  and  look  at  the  pictures  and  see, 
and  the  one  thing  that  I  feel  you  can't  help  but 
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admit  is  that  [746]  inside  that  masthouse  it  was 
not  because  of  diffusion  of  light  or  what  have  you, 
as  light  as  it  would  be  outside,  but  somehow  or 
another  there  was  an  adjustment  so  it  becomes  a 
question  of  degree.  Look  at  the  pictures  and  decide 
for  yourself  what  that  degree  would  be. 

On  this  point  Mr.  Gallagher  raised  something 
quite  interesting.  He  said,  ''Suppose  that  one  of 
you  get  onto  a  bus  and  it  is  broad  daylight  and 
you  have  got  a  lot  of  light  and  you  are  walking 
down  the  aisle  and  you,  of  course,  don't  see  the 
banana  peel  there.  You  step  on  it  and  there  you  go." 

So  3'ou  go  to  Mr.  Simpson  and  he  comes  in 
here  and  says,  "Let's  sue  the  bus  company  because 
there  was  insufficient  light." 

Now,  I  think  the  interesting  thing  about  his  par- 
ticular analogy,  since  in  the  case  he  gave  there  is 
no  indication  there  was  insufficient  light,  the  inter- 
esting thing  about  his  analogy  is  this :  suppose  there 
had  been  a  hole  in  the  bottom  of  that  bus  floor, 
and  suppose  that  hole  was  the  same  size  as  the 
opening  in  that  ventilator  shaft  and  when  you  had 
gone  down,  remember  the  iron  rails — make  them 
the  same  distance  as  the  iron  rails  here — and  when 
you  slipped  on  this  banana  peel  or  because  of  the 
jarring  of  the  bus,  or  whatever  it  is,  you  went  into 
that  hole  and  you  dropped  on  the  cement  below. 

Then  our  position  would  be  that  this  bus,  if  that 
hole  had  to  be  there,  certainly,  had  not  pro^dded 
adequate  safety  [747]  appliances  for  the  protection 
of  the  passengers  on  that  bus. 

In  this  particular  case,  we  don't  know  what  hap- 
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pened.  But  we  do  know  that  he  went  down  there. 
We  do  know  he  was  found  there.  We  do  know  that 
if  they  had  done  on  this  particular  ship  the  same 
thing  that  had  been  done  on  other  ships,  and  even 
the  same  thing,  if  they  had  done  on  this  ship,  fix 
the  port  side  like  the  starboard  side  and  actually 
have  gone  over  and  enclosed  this,  just  like  this  one 
was  enclosed  (indicating),  this  wouldn't  have  hap- 
pened. Or  cover  this  with  a  screen  as  Amundsen 
told  us. 

That  is  the  important  thing  about  the  particular 
illustration  he  has  brought  out.  He  went  a  step 
further.  He  said,  "There  is  no  evidence  in  this  rec- 
ord to  show  the  door  was  closed." 

There  is  no  argument  about  that.  It  is  again  some- 
thing we  have  to  infer.  When  you  are  concerned 
with  the  degree  of  visibility  and  the  illumination, 
look  at  the  pictures.  Remember  that  John  Hutchi- 
son said  when  you  stepped  in  there,  with  the  door 
open,  even  then,  because  it  was  like  coming  from  a 
bright  area  into  a  darker  one,  you  had  to  wait  until 
your  eyes  became  adjusted  and  then  you  can  see 
around. 

So  this  point  of  illumination,  since  it  is  the  cus- 
tom, as  Captain  Crawford  said,  to  provide  adequate 
illumination  in  the  areas  where  the  members  of  the 
crew  are  working,  I  might  say  to  that  point  just 
parenthetically,  here  was  a  [748]  man  of  experience 
who  knew  what  we  were  concerned  with  here,  and 
it  never  seemed  to  occur  to  him  in  his  testimony, 
when  he  spoke  of  this  custom  and  all   that,   this 
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necessarily  was  something  that  was  not  part  of  the 
employment  of  a  man,  or  the  area.    ' 

Well,  the  thing  I  am  trying  to  bring  out  is  that 
basically  we  are  begging  the  question  if  we  start 
going  into  whether  it  was  real  dark,  real  light  or 
whatever  it  might  be. 

The  primary  question  is  this:  Was  this  place  a 
safe  place  to  work?  Did  this  employer  do  what  was 
reasonably  necessary  to  make  it  safe? 

And  our  contention  has  been  that  mth  the  cus- 
tom to  provide  light,  they  should  have  provided 
adequate  illumination.  Even  if  you  found  they  pro- 
vided adequate  illumination,  we  have  to  bear  in 
mind  the  fact  the  screens  were  there. 

Wasn't  that  a  simple  thing  to  do,  a  very  simple 
thing,  and  not  a  new  or  novel  device?  Something 
they  were  familiar  with.  For  that  reason  we  sub- 
mit that  that  particular  attack  or  defense  by  Mr. 
Gallagher  cannot  stand. 

The  next  thing  he  went  to  was  this  question  of 
conscious  pain  and  suffering.  He  said,  "Now,  after 
all,  we  have  Dr.  Glauser  who  performed  the  autopsy 
on  this  man.  Wasn't  he  in  the  best  position  to  de- 
termine whether  or  not  this  man  could  have  expe- 
rienced any  conscious  pain  and  suffering?" 

Well,  I  submit  this,  ladies  and  gentlemen:  I  am 
not  a  [749]  medical  expert,  as  I  am  sure  you  know. 
We  had  three  doctors  on  the  stand  here.  We  had 
Dr.  Cefalu,  who  said,  ''In  my  opinion  he  experi- 
enced conscious  pain  and  suffering,  or  he  prob- 
ably did." 

Then  we  had  Dr.  Dickerson,  who  said  he  prob- 
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ably  did,  and  then  we  had  the  defendant's  doctor, 
Dr.  Adelstein,  who  said  in  40  per  cent  of  the  cases 
they  do,  in  his  opinion. 

So  I  leave  that  to  you.  We  are  not  going  to  press 
the  matter.  As  I  told  you  in  opening  argument,  if 
you  feel  that  he  didn't  exxoerience  any  conscious 
pain  and  suffering,  you  can't  give  us  anything  and 
we  don't  ask  you  to.  It  is  our  conviction  that  the 
probability  is  that  he  did  experience  conscious  pain 
and  suffering. 

Now,  next  Mr.  Gallagher  went  to  this  point  of 
acute  dilatation  of  the  heart.  He  didn't  say  a  great 
deal  respecting  this,  other  than  emphasize  one  i^ar- 
ticular  principle,  and  that  is  these  doctors  all  seem 
to  agree  on  the  idea  that  if  you  have  acute  dilata- 
tion of  the  heart  you  can  black  out. 

Now,  with  that  he  somewhat  passed  on.  But  I 
think  we  must  explore  that  just  a  little,  because 
the  important  thing  is  not  that  they  could  black 
out — that  is  true — the  important  thing  to  be  con- 
sidered is  that  a  man  with  acute  dilatation  of  the 
heart  occurring,  if  he  were  at  the  top  of  this  par- 
ticular shaft,  would  not  have  a  subdural  hemor- 
rhage following  it.  [750] 

I  tried  to  explain  that  yesterday.  You  remember 
I  read  from  the  ];)ortion  of  the  record  that  I  had 
had  the  reporter  type  up.  Dr.  Dickerson  was  asked 
this  question:  "Can  there  be  a  subdural  hemorrhage 
if  the  heart  stops  beating'?" 

His  answer  was: 

"No.  When  the  heart  stops  beating  all  circulation 
in  the  body  ceases  instantly.  If  there  is  an  open  or 
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torn  vessel,  the  ])leed.ing  sto^Ds  immediately.  When 
the  heart  stops  working,  the  circulation  stops,  be- 
cause it  is  a  pump  forcing  the  blood  around.  When 
the  pumj)  stoics,  everything  stops." 

Now,  remember  I  ex]Dlained  the  significance,  at 
least  to  me,  of  this.  It  is  not  a  medical  analysis  at 
all,  but  that  if  you  have  got  the  pumjD  and  it  is 
pumiDing  this  l^lood  out  in  the  normal  course,  how 
do  you  get  a  subdural  hemorrhage  ?  Well,  something 
is  broken.  There  is  a  leak  over  here,  because  you  get 
a  blow  or  something  of  that  nature  and  you  have 
torn  or  damaged  veins  or  arteries. 

When  it  springs  a  leak,  how  do  you  get  the  sub- 
dural hemorrhage?  The  blood  that  leaks  out,  re- 
member, as  all  the  doctors  seem  to  be  in  accord, 
builds  up  into  a  clot  and  as  that  clot  gets  larger  and 
larger  it  creates  a  pressure  which  causes  death. 

If  you  have  acute  dilatation  and  the  heart  stops, 
and  then  the  man  tumbles  inside,  there  is  no  pump 
w^orking  and  he  [751]  is  at  the  bottom  there.  He 
would  not  have  a  sul^dural  hemorrhage.  That  is  the 
crux  of  the  medical  testimony.  That  is  the  key  in 
this. 

I  don't  know  what  the  defense  has  attempted  to 
do.  They  speak  of  how  we  are  trying  to  lead  you  by 
the  hand.  Yet  they  would  suggest  fantasy,  they  sug- 
gest how  it  hai^pened,  they  have  given  you  a  theory. 

We  have  given  you  what  we  consider  a  more 
plausible  one.  I  repeat  it  is  immaterial  whether  it 
happened  in  the  morning  or  in  the  afternoon.  The 
important  thing  is  that  it  happened  and  it  happened 
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because  of  the  failure  hy  the  Pacific- Atlantic 
Steamship  Co. 

Now,  Mr.  Gallagher  said,  "Well  now,  really,  this 
will  be  resolved  best  if  you  just  stop  and  think  of 
the  two  doctors  and  you  ask  the  question,  of  Dr. 
Adelstein  or  Dr.  Dickerson,  two  neurosurgeons, 
which  one,  if  you  had  a  loved  one,"  he  said,  "would 
you  want  to  x^erform  that  operation,  the  man  that 
is  going  to  get  in  there  in  a  half  hour  and  perform 
or  the  man  that  is  going  to  conduct  thorough  exam- 
ination." That,  I  sul^mit,  is  an  attempt  to  mislead 
you. 

I  am  sure  you  will  recall  from  the  examination 
Dr.  Dickerson  said,  "Yes,  these  examinations  should 
be  conducted.  I  conduct  as  much  as  I  can.  If  I  am 
confronted  with  an  emergency  situation,  the  man 
may  be  dead  in  an  hour,  I  am  not  going  to  sit 
around  for  three  hours  while  examinations  [752] 
are  conducted  and  say  we  didn't  have  enough  time 
to  examine  him." 

He  said,  "I  am  going  to  be  in  there  in  a  half 
hour.  We  can  take  the  X-ray  in  the  room.  In  other 
words,  make  an  analysis.  But  the  primary  thing  is 
to  try  to  save  the  life." 

I  am  sure  that  is  what  you  would  want  with  your 
loved  ones.  I  certainly  would,  confronted  with  an 
emergency  situation. 

As  a  last  item,  one  taken  up  first  by  Mr.  Galla- 
gher, he  said  he  wasn't  going  to  say  anything  about 
damages,  and  then  .he  did  say  something  about 
them.  You  remember  the  thing  he  said  about  dam- 
ages was  that  if  you  look  at  the  figure  that  the 
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plaintiff  had  i^ut  uj)  here  and  see  what  she  is  ask- 
ing, he  said,  "I  ask  you  to  ask  yourself  this  ques- 
tion, when  you  consider  that  figure,  if  that  sum  of 
money,  this  particular  amount,  the  $3,529.00  each 
year,  if  that  were  invested  and  it  drew  interest  and 
it  was  a  good  investment,  think  of  the  19  years  of 
her  life  expectancy,  what  that  would  amount  to  and 
how  much  money  you  are  giving  her. 

I  ask  you  to  think  just  a  little  further  than  that, 
because  I  am  sure  you  would,  anyway.  I  ask  you  to 
recognize  that,  first  of  all,  that  would  assume  that 
this  money,  her  pecimiary,  the  money  she  has  no 
longer  for  support  and  maintenance  was  not  going 
to  be  used  for  support  and  maintenance,  she  has  it 
free  and  clear  to  take  down  and  put  in  an  [753] 
investment,  that  just  isn't  true. 

Secondly,  it  completely  overlooks  the  fact  of  in- 
flation. Now,  we  have  a  19-year  period  here.  Con- 
sider during  the  past  19  years  what  has  happened  to 
the  dollar,  and  recognizing  from  that,  that  if  you 
project  it  19  years,  is  the  sum  greater  or  is  it  less? 
We  might,  of  course,  have  a  change  in  the  economic 
cycle.  I  am  not  standing  before  you  as  a  prophet  on 
that  at  all.  I  am  suggesting  it  would  be  unrealistic 
for  you  to  say  this  sum  must  be  reduced  just  be- 
cause she  could  invest  and  making  judicious  invest- 
ments come  up  with  the  amomit  of  money  that 
would  be  equivalent  of  that. 

In  other  words,  the  thing  we  have  tried  to  em- 
phasize throughout  this  trial  is  that  there  was  a 
legal  duty  and  that  it  was  not  complied  with  by 
this  defendant.  That  we  were  not  asking  them  to  do 
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anything  that  was  unusual,  that  was  extreme.  We 
were  asking  them  to  do  a  very  simple  thing,  to  sim- 
ply make  this  particular  place  save  for  the  em- 
ployees who  v\^ould  work  in  there. 

Had  they  done  the  things  we  have  suggested,  had 
they  put  a  screen  in  there,  which  they  have  been 
very  silent  on,  this  man  could  not  have  been  down 
in  the  bottom  of  that  shaft.  Had  they  had  it  as  they 
have  it  on  the  starboard  side  this  could  not  have 
hai:>pened.  Had  they  had  illumination,  adequate  vis- 
ibility it  might  not  have  hai:)pened. 

When  it  happened,  that  is  not  your  question.  We 
will  [754]  concede  maybe  it  happened  in  the  after- 
noon ;  we  don't  know.  You  don't  have  to  return  with 
any  feeling  or  verdict  regarding  that. 

You  do  have  to  find,  first,  was  a  safe  place,  rea- 
sonably safe  place  provided  for  this  man?  Did  this 
employer  act  as  a  reasonable  person  in  providing 
sufficient  safety  appliances  ?  Was  his  death,  in  other 
words,  and  were  his  injuries  a  result  of  the  failure 
to  do  what  a  reasonable  and  X3rudent  person  would 
do?  Then  you  must  bring  back,  if  you  find  that,  a 
verdict  for  the  plaintiff. 

So  far  as  the  sum  is  concerned,  we  have  suggested 
what  we  consider  to  be  a  fair  and  equitable  sum. 
You  must  be  the  judges  of  that  and  determine  to 
what  she  would  be  entitled  in  this  particular  case. 

The  imY)ortant  thing  I  wish  to  emphasize  is  that 
this  is  her  only  day  in  court.  If  you  make  a  mistake 
she  doesn't  come  back  here  and  try  to  say,  "Well, 
let's  do  it  all  over  again."  This  is  the  time  when  you 
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judge,  you  be  serious,  you  have  taken  your  oatli; 
I  know  you  have  meant  it. 

I  only  ask  you  to  remember  those  words  of  the 
Persian  poet,  when  you  make  up  your  verdict,  when 
you  reduce  it  to  writing,  that, 

"The  moving  finger  writes ;  and,  having  writ. 
Moves  on :  nor  all  your  piety  nor  wit 
Shall  lure  it  back  to  cancel  half  a  line. 

Nor  all  your  tears  wash  out  a  word  of  it." 

Friday,  October  14,  1955 

The  Court:  Let  the  record  show  the  jury  and 
alternate  present  and  litigants  represented. 

Now,  members  of  the  jury,  we  come  to  the  in- 
struction part  of  this  case.  If  I  don't  speak  out  with 
sufficient  force  that  all  of  you  hear  me,  just  hold  up 
your  hand  and  I  will  try  to  put  a  little  more  voice 
into  it. 

You  have  heard  arguments  yesterday  and  today, 
but  they  were  arguments  which  you  are  to  consider, 
of  course.  Your  judgment,  that  is,  your  verdict  \\i.ll 
be  based  upon  the  evidence.  And  what  you  are  going 
to  hear  now  is  not  argument,  ])ut  it  is  instruction. 

As  each  of  the  attorneys  have  told  you,  you  are 
the  exclusive  judges  of  the  fact.  That  means  that  so 
far  as  your  decision  upon  the  facts  is  concerned, 
which  is  all  that  is  going  to  be  submitted  to  you  to 
decide,  your  judgment  is  final,  and  no  one  can  in- 
quire into  it. 

Oh,  they  might  come  around  privately  and  ask 
you  questions  after  it  is  all  over,  which  you  may  an- 
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swer  or  you  may  just  tell  tliem  to  go  away,  as  you 
desire.  But  no  one  officially  has  any  power  or  abil- 
ity to  set  aside  your  decision  as  to  the  facts  in  the 
case. 

If,  on  the  other  hand,  in  what  I  tell  you  now  I 
make  [756]  a  mistake  of  substance  the  Court  of 
Appeals,  which  has  jurisdiction  over  this  court,  can 
set  aside  the  w^hole  proceedings  and  order  us  to 
start  again,  because  of  my  error. 

The  reason  for  that  being  that  I  am  a  lawyer  and 
what  I  tell  you  comes  from  the  law  books  or  from 
my  reasonable  application  of  the  principles  in  the 
law  books  to  the  law  of  this  case.  And  that  is  a 
legal  matter  and  the  Court  of  Appeals,  in  looking 
at  what  I  say,  has  access  to  the  same  books  to  which 
I  have  access,  and  they  can  check  up  on  me. 

But  you  have  heard  the  witnesses,  and  a  Court  of 
Appeals,  on  looking  at  a  judgment  in  this  case, 
doesn't  have  the  witnesses  before  it.  It  has  only  the 
cold  record.  You  are  in  a  different  position,  having 
heard  the  presentation  of  the  case  here,  than  some- 
one reading  about  it  at  a  remote  time  in  the  future. 

Hence,  you  must  accept  what  I  tell  you  by  way  of 
instruction.  And  the  litigants  and  the  judge  must 
accept  what  you  return  here  as  the  verdict  as  to  the 
facts. 

Now,  counsel,  in  view  of  the  fact  that  I  have  re- 
jected so  very  many  proposed  instructions,  and  it 
was  your  duty  to  offer  proposed  instructions  in  or- 
der to  tailor  my  thinking  or  direct  it  into  the  proper 
channels,  but  since  I  have  rejected  so  many  and 
have    formulated    my    own    charge,    largely    from 
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books,  where  it  is  being  either  directly  or  substan- 
tially quoted  from  a  standard  book,  I  will  tell  you 
what  it  is  from  [757]  as  I  go  along.  I  think  it  will 
be  easier  for  you  in  stating  your  exceptions  to  the 
charge  if  I  do  that. 

For  instance,  I  am  going  to  use  California  Jury 
Instructions  Ci\dl,  which  we  commonly  call  B.A. J.I. 
I  will  simply  say,  "B.A.J.I.  so  and  so"  when  I  come 
to  a  number. 

That,  members  of  the  jury,  was  for  the  attorneys. 
If  I  occasionally  say,  "B. A.J.I,  number  so  and  so" 
I  am  talking  to  them,  because  they  have  a  privilege 
and,  under  some  circumstances,  a  duty  to  take  ex- 
ception if  they  have  any  to  whatever  I  say  and  to 
point  out  related  things  wiiich  I  should  also  treat. 
So  I  am  simply  trying  to  indicate  to  them  what  my 
source  material  is,  because  they  have  it  available  to 
them,  too,  and  it  might  suggest  to  them  things 
which  they  should  suggest  to  me. 

Now,  at  the  outset,  the  mere  fact — and  "mere" 
means  only — the  pure,  simply  fact  that  the  man 
Hutchison  died,  in  what  has  been  termed  here  an 
accident,  isn't  enough  for  recovery,  that  is,  recovery 
of  damages  here. 

We  have  in  some  l^ranches  of  industrial  life  what 
is  known  as  w^orkmen's  compensation.  That  is  a  sys- 
tem by  which  persons  who  are  injured  or  die  in  the 
course  of  their  employment  automatically  set  in 
force  the  return  from  the  employer  of  certain  bene- 
fits. 

If  they  are  dead  their  families  get  those  benefits. 
[758]  But  that  is  something  that  just  arises  from 
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the  relationshix)  of  emx)loyer  and  employee,  and  the 
fact  of  injury.  This  is  not  such  a  case. 

That  law  does  not  apply  to  ships  at  sea,  and  if 
there  is  to  be  a  recovery  here  it  must  be  upon  par- 
ticular principles  of  law  and  because  the  defendant 
has  breached  some  one  or  more  of  its  duties,  and 
that  breach  has  been  the  proximate  cause  of  the 
injury. 

Now,  these  instructions  necessarily  take  some 
time.  I  will  undertake  to  go  slowly.  If,  when  you 
get  into  the  jury  room,  you  find  that  you  are  in  dis- 
agreement as  to  what  they  are  and  it  is  a  matter  of 
importance  to  you  to  know  again,  you  may  come 
back  and  have  an  instruction  repeated  or  enlarged 
upon.  It  is  well  for  juries  to  try  to  rely  ujoon  their 
memory,  but  if  you  need  further  instruction  the 
courtroom  is  open  to  you  and  the  judge  available 
to  give  it. 

Likemse,  if  you  find  yourselves  in  dispute  as  to 
what  certain  evidence  was,  that  is,  what  witnesses 
testified  to,  you  may  come  l^ack  and  have  it  read. 
But  bear  in  mind  that  it  takes  about  as  long  to  have 
it  read  as  it  took  to  have  it  given  in  the  first  place, 
and  it  takes  a  little  time  for  the  reporter  to  look 
it  up.  Hence,  you  don't  lightly  come  back  here  to 
have  evidence  read.  But  you  come  back  if  it  is  nec- 
essary for  the  proper  pursuit  of  your  consideration 
of  the  case.  [759] 

When  you  retire  to  the  jury  room  you  will  elect 
one  of  your  number  as  foreman,  or  forelady.  The 
last  jury  I  had  it  was  a  forelady.  And  that  person 
presides  over  the  deliberations.  And  it  is  a  duty  of 
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the  foreman  or  forelady  to  see  that  every  member 
of  the  jury  has  an  opi)ortunity  to  express  what  is  in 
his  or  her  mind  and  that  each  one  gets  to  make  their 
individual  contribution  to  the  discussion,  and  that 
the  case  is  fully  discussed  and  considered. 

Then  you  come  to  the  voting  upon  a  verdict.  And 
a  verdict  is  the  combined  judgment  of  all  twelve, 
becoming  one  judgment.  It  means  that  all  twelve  of 
you  agree,  all  twelve  of  you  are  of  one  mind.  Your 
verdict  must  be  unanimous. 

Now,  it  is  the  duty  of  the  jurors  to  consult  with 
one  another,  and  each  of  you  should  bear  in  mind 
that  every  other  one  of  you  has  been  accepted  here 
on  the  theory  that  you  were  as  bright  or  practically 
so  as  every  other  one.  At  least,  that  you  have  com- 
parable and  approximately  equal  abilities  here  as 
persons  of  imj^artiality  and  persons  who  are  going 
to  give  the  case  full  and  fair  consideration. 

Hence,  you  should  listen  to  each  other  and  no  one 
should  surrender  an  honest  con^i.ction,  which  you 
have  and  from  which  you  cannot  depart  without 
violence  to  your  own  honest  conscience.  But  if  you 
can  come  into  agreement,  you  certainly  should  do 
so  because  these  cases  should  be  brought  to  an  end 
and  not  be  tried  over,  and  we  should,  if  possible, 
[760]  without  any  juror  surrendering  an  honest 
conviction,  have  a  verdict.  And  bear  in  mind  again 
that  any  such  verdict  which  you  return  must  be 
unanimous. 

There  has  been  some  talk  here  about  speculation. 
Speculation  simply  means  intuition  or  guessing. 

There  has  been  a  lot  of  talk  about  an  inference. 
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and  a  dictionary  definition  of  inference,  which  I 
looked  up, — Webster's  Third  International — is  "The 
acceptance  of  a  proposition  as  true  from  another 
which  has  been  proved  to  be  true." 

Now,  instructions  of  a  judge  to  a  jury  are  to  be 
taken  as  a  whole,  that  is,  you  don't  go  out  and  just 
single  out  one  particular  instruction  and  hang  your 
case,  or  your  decision  upon  that  single  instruction. 
You  go  to  the  jury  room  and  you  consider  the  in- 
structions as  a  whole  and  view  the  evidence,  which 
has  been  presented  here,  in  the  light  of  that  total 
instruction. 

If  there  is  legal  liability  here,  that  is,  if  Mrs. 
Hutchison  should  recover,  the  fact  that  the  United 
States  has  or  had  an  interest  in  the  vessel,  the  Lin- 
field  Victory,  does  not  affect  the  responsibility. 

This  suit  is  not  against  the  United  States.  This 
suit  is  against  the  operators  of  the  Linfield  Victory, 
wiio  have  leased  the  boat  from  the  United  States, 
and  if  there  is  liability  they  are  liable.  [761] 

However,  although  it  used  to  be  that  you  couldn't 
sue  the  United  States,  for  some  time  now  it  has 
been  the  law  that  the  United  States  has  just  the 
same  liability  in  cases  where  it  does  wrong  as  any 
other  operator  of  an  enterprise  or  property.  But  the 
fact  that  the  boat  was  United  States  property  does 
not  detract  from  liability,  if  you  find  liability  to 
exist. 

Now,  throughout  the  instructions  I  will  have  to 
give  you  rules  of  law  which,  to  some  persons,  might 
seem  to  indicate  that  the  judge  feels  one  way  or  an- 
other about  the  case.  You  should  bear  in  mind  you 
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are  the  sole  judges  of  the  facts,  and  that  it  is  the 
duty  of  the  judge  to  fully  instruct  upon  all  legal 
issues,  which  might  be  considered  by  you,  which 
might  properly  bear  upon  the  decision. 

Hence,  in  the  course  of  the  instructions  I  will 
talk  about  damages,  but  that  doesn't  mean  that  I  am 
instructing  you  to  give  any,  nor  does  this  comment 
that  I  say  it  doesn't,  mean  I  am  instructing  you  to 
give  any  an  indication  that  I  think  you  shouldn't. 
I  am  just  undertaking  to  give  you  the  rules,  and 
you  apply  them,  without  taking  any  cue  from  me  as 
to  whether  or  not  the  plaintiff  should  recover. 

Because  many  of  these  instructions,  having  been 
given  over  and  over  in  many  cases,  have  been  edited 
and  compiled  in  books  and  the  language  smoothed 
out  by  scholars  and  editors,  I  am  going  to  read 
many  of  them,  but  I  have  given  some  just  out  of  my 
head  so  far  and  I  will  give  others  [762]  extempo- 
raneously, and  I  might  read  some  from  pai:)ers.  It 
doesn't  make  any  difference,  they  are  all  instruc- 
tions and  each  are  to  be  treated  equally. 

I  am  now  reading  B.A.J.I.  21: 

"In  civil  actions  the  party  who  asserts  the  affir- 
mative of  an  issue  must  carry  the  burden  of  prov- 
ing it.  In  other  words,  the  'burden  of  proof  as  to 
that  issue  is  on  that  party.  This  means  that  if  no 
evidence  were  given  on  either  side  of  such  issue, 
your  finding  as  to  it  would  have  to  be  against  that 
party.  When  the  evidence  is  contradictory,  the  de- 
cision must  be  made  according  to  the  preponderance 
of  evidence,  by  which  is  meant  such  evidence  as, 
when  weighed  with  that  opposed  to  it,  has  more  con- 
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\dncing  force,  and  from  which  it  results  that  the 
greater  probability  of  truth  lies  therein.  Should  the 
conflicting  evidence  l)e  evenly  balanced  in  your 
minds,  so  that  you  are  unable  to  say  that  the  evi- 
dence on  either  side  of  the  issue  preponderates, 
then  your  finding  must  be  against  the  party  carry- 
ing the  burden  of  proof,  namely,  the  one  who  as- 
serts the  affirmative  of  the  issue." 

21-B  B.A. J.I. : 

"AVhile  it  is  incum])ent  upon  one  who  asserts 
[763]  the  affirmative  of  an  issue,  thus  having  the 
burden  of  f>roof,  to  prove  his  allegation  by  a  pre- 
ponderance of  the  evidence,  this  rule  does  not  re- 
quire demonstration,  that  is,  such  degree  of  proof 
as,  excluding  possibility  of  error,  produces  absolute 
certainties;  because  such  i)roof  is  rarely  possible. 

"In  a  civil  action  such  as  the  one  we  now  are  try- 
ing, it  is  proxier  to  find  that  a  party  has  succeeded 
in  carrjdng  the  burden  of  proof  on  an  issue  of  fact, 
if  the  e^ddence  favoring  that  party's  side  of  the 
question  is  more  convincing  than  that  tending  to 
support  the  contrary  side,  and  if  it  causes  the  jur- 
ors to  believe  that  on  that  issue,  the  probability  of 
truth  favors  that  party." 

B.A. J.I.  22: 

"Evidence  may  be  either  direct  or  indirect.  Direct 
evidence  is  that  which  proves  a  fact  in  dispute  di- 
rectly, without  an  inference  or  presumption,  and 
which  in  itself,  if  true,  conclusively  establishes  the 
fact.  Indirect  evidence  is  that  which  tends  to  estab- 
lish a  fact  in  dispute  by  proving  another  fact, 
which,  though  true,  does  not  of  itself  conclusively 


Emma  Hutchison  001 

establish  the  fact  in  [764]  issue,  but  which  affords 
an  inference  or  presumption  of  its  existence.  Indi- 
rect evidence  is  of  two  kinds,  namely,  presumptions 
and  inferences. 

"A  presumiDtion  is  a  deduction  which  the  law  ex- 
pressly directs  to  be  made  from  particular  facts. 

Unless  declared  by  law  to  be  conclusive, "  and 

we  don't  have  any  in  this  case  of  that  kind  '' it 

may  be  controverted  by  other  e\4dence,  direct  or  in- 
direct; but  unless  so  controverted,  the  jury  is  bound 
to  find  in  accordance  with  the  presumption. 

"An  inference  is  a  deduction  which  the  reason  of 
the  jury  draws  from  the  facts  proved.  It  must  be 
founded  on  a  fact  or  facts  proved  and  be  such  a  de- 
duction from  those  facts  'as  is  warranted  by  a  con- 
sideration of  the  usual  propensities  or  passions  of 
men,  the  particular  propensities  or  passions  of  the 
person  whose  act  is  in  question,  the  course  of  busi- 
ness, or  the  course  of  nature.' " 

22-B: 

"Wlienever  in  these  instructions  I  refer  to  a  pre- 
sumption, I  mean  one  that  may  be  rebutted.  The 
fact  that  such  a  presumption  arises  must  never  be 
taken  to  mean  any  change  in  the  rule  of  burden  of 
proof.  To  explain  this  point  more  fully:  A  [765] 
party  against  whom  such  a  presumption  is  directed, 
if  he  intends  to  deny  it,  must,  of  course,  present 
evidence  to  the  contrary,  but  if  the  burden  of  proof 
on  the  issue  to  which  the  presumption  relates  does 
not  rest  on  him,  it  is  not  necessary  for  him  to  over- 
come the  presumx^tion  by  a  preponderance  of  the 
evidence.  In  that  case,  with  the  burden  of  proof 
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resting  on  the  party  in  whose  favor  the  presump- 
tion is  invoked,  the  presumption,  together  with  any 
other  evidence  supporting  it,  to  justify  a  finding  in 
accordance  therewith,  must  have  more  convincing 
force  than  the  contrary  evidence." 

All  edited  excerx)t  from  Lavender  v.  Kurn. 
Whenever  facts  are  in  dispute  or  the  evidence  is 
such  that  fairminded  men  and  women  may  draw 
different  inferences,  the  jury  is  to  settle  the  dispute 
by  choosing  what  seems  to  them  to  be  the  most  rea- 
sonable inference  in  the  light  of  the  evidence  which 
has  been  presented  to  that  jury. 

Sometimes  a  jury  hearing  evidence  over  a  period 
of  several  days,  as  you  have  done  in  this  case,  will 
find  that  there  are  discrepancies  between  the  testi- 
mony of  one  person  and  that  of  another.  I  will  give 
you  the  rules  which  apply  to  that.  B. A.  J.I.  26 : 

"In  judging  the  credibility  of  mtnesses,  you  shall 
have  in  mind  the  law  that  a  witness  is  presumed 
[766]  to  speak  the  truth.  This  presumption,  how- 
ever, may  be  overcome  by  contradictory  evidence, 
by  the  manner  in  which  the  witness  testifies,  by  the 
character  of  the  witness'  testimony,  or  by  evidence 
that  pertains  to  the  witness'  motives." 

B.A.J.I.  27-A: 

"Discrepancies  in  the  witness'  testimony  or  be- 
tween his  testimony  and  that  of  others,  if  there 
were  any,  do  not  necessarily  mean  that  the  witness 
should  be  discredited.  Failure  of  recollection  is  a 
common  experience,  and  innocent  misrecollection  is 
not  uncommon.  It  is  a  fact,  also,  that  two  persons 
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witnessing  an  incident  or  a  transaction  often  will 
see  or  hear  it  differently.  Whether  a  discrepancy 
pertains  to  a  fact  of  importance  or  only  to  a  trivial 
detail  should  be  considered  in  weighing  its  signifi- 
cance. But  a  wilful  falsehood  always  is  a  matter  of 
importance  and  it  should  be  seriously  considered." 

B.A.J.L  28: 

"In  weighing  the  testimony  of  witnesses,  it  is 
proper  for  you  to  consider  those  factors  of  human 
nature  which,  either  with  or  without  any  wrongful 
intention,  may  obstruct  the  giving  of  perfectly  true 
testimony.  Those  factors  are  suggested  by  [767] 
these  questions:  Did  the  witness  have  full  oppor- 
tunity to  learn  the  truth?  If  so,  did  he  have  the 
intelligence  and  purpose  to  ascertain  the  facts? 
What  was  the  advantage  or  disadvantage  of  his 
point  of  observation?  Does  the  evidence  show  that 
the  witness  had  a  motive  for  favoring,  or  an  incli- 
nation to  favor  any  party?  Was  he,  in  other  words, 
a  biased  or  an  impartial  witness?  What  degree  of 
intelligence,  what  quality  of  memory,  and  what 
grade  of  moral  purx)ose,  so  far  as  concerns  this 
case,  were  revealed  by  his  appearance,  manner  of 
testifying,  and  all  other  evidence  in  the  case?  Was 
the  testimony  reasonable  and  consistent  within  it- 
self and  with  uncontradicted  facts?  Was  there  any 
timidity,  physical  handicap,  lack  of  ability  in  self- 
expression  or  other  condition  that  placed  the  wit- 
ness at  a  disadvantage  or  caused  his  testimony  to 
appear  on  the  surface  as  being  less  trustworthy 
than  it  really  was?  Was  the  witness  dealt  with 
fairly  by  counsel,  or  was  he,  without  fault  of  his 
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own,  confused  or  embarrassed  and  thus  placed  in  a 
light  not  truly  representative"? 

"Should  you  consider  any  of  these  questions, 
either  in  your  own  x^i'ivate  reasoning,  or  in  open 
[768]  discussion,  you  must  look  for  an  answer  only 
to  the  evidence  admitted  in  the  trial  of  the  action." 

B.A.J.L  31: 

"In  the  present  action  certain  testimony  has  been 
read  to  you  by  way  of  deposition.  You  are  in- 
structed that  you  are  not  to  discount  this  testimony 
for  the  sole  reason  that  it  comes  to  you  in  the  form 
of  a  deposition.  It  is  entitled  to  the  same  considera- 
tion, the  same  rebuttable  presumption  that  the  wit- 
ness speaks  the  truth,  and  the  same  judgment  on 
your  part  with  reference  to  its  weight,  as  is  the  tes- 
timony of  the  witnesses  who  have  confronted  you 
on  the  witness  stand." 

B.A.J.L  33: 

Mr.  Gallagher:    32,  your  Honor? 

The  Court:    33. 

Mr.  Gallagher:    Thank  you. 

The  Court:  "The  rules  of  evidence  ordinarily  do 
not  permit  the  oi^inion  of  a  witness  to  be  received 
as  evidence.  An  exception  to  this  rule  exists  in  the 
case  of  expert  witnesses.  A  j)erson  who  by  educa- 
tion, study  and  experience  has  become  an  expert  in 
any  art,  science  or  profession,  and  who  is  called  as 
a  witness,  may  give  his  opinion  as  to  any  such  mat- 
ter in  which  he  is  versed  and  which  is  material  to 
the  [769]  case.  You  should  consider  such  expert 
opinion  and  should  weigh  the  reasons,  if  any,  given 
for  it.  You  are  not  l^ound,  however,  by  such  an  opin- 
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ion.  Give  it  the  weight  to  which  you  deem  it  enti- 
tled, whether  that  be  great  or  slight,  and  you  may 
reject  it,  if  in  your  judgment  the  reasons  given  for 
it  are  unsound." 

B.A.J.L  33-A: 

"If  you  find  there  has  been  a  conflict  in  the  testi- 
mony of  exi)ert  witnesses  you  must  resolve  that  con- 
flict. To  that  end,  you  must  weigh  one  expert's  opin- 
ion against  that  of  another,  the  reasons  given  by 
one  against  those  of  another,  and  the  relative  credi- 
bility and  knowledge  of  the  experts  who  have  tes- 
tified." 

Now,  no  expert  and  no  certificate  of  inspection 
may  suffice  for  your  duty.  To  the  extent  that  those 
things  are  in  evidence,  consider  them  as  evidence, 
to  be  weighed  with  all  the  other  evidence. 

But  the  sole  duty,  so  far  as  the  problem  in  this 
court  is  concerned,  and  so  far  as  that  problem  exists 
between  these  litigants  is  for  you.  It  is  your  judg- 
ment, and  you  must  approach  it  independently  of 
what  any  witness  for  either  the  plaintiff  or  the  de- 
fendant, or  any  other  body  or  inquirer  has  had  in 
their  experience,  insofar  as  that  has  been  related 
to  you.  [770] 

All  former  inquiries  have  had  a  somewhat  dif- 
ferent i)urioose  than  the  inquiry  which  is  here  today. 
This  one  is  indi\T.dual,  that  is,  the  inquiry  which 
has  been  made  in  this  case  is  individual  to  the  pur- 
poses and  requirements  of  this  case,  and  to  the  ex- 
tent that  other  matters,  such  as  the  inspection  and 
the  observations  of  mtnesses  who  have  come  here 
and  told  you  what  they  have   observed,   are   con- 
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cerned,  you  should  bear  in  niind  that  it  is  up  to 
you  and  you  have  the  responsibility  of  deciding 
this  case,  and  you  do  not  simply  rubber-stamp  any 
opinion  which  has  been  presented  here,  regardless 
of  the  form  of  evidence  by  which  it  has  been  pre- 
sented. 

I  see  in  my  notes  I  have  put  down  "opinions  of 
witnesses  not  a  sul^stitute  for  the  jury,"  and  that 
summarizes  what  I  have  taken  more  words  to  say. 

The  plaintiff  in  a  lawsuit  starts  that  case  by 
filing  a  complaint,  and  that  complaint  i^laces  the 
defendant  upon  notice  of  what  the  defendant  is 
accused  of. 

Now,  I  am  not  going  to  read  the  entire  Com- 
plaint to  you.  But  I  will  read  an  excerpt  from  it 
which  states  what  Mrs.  Hutchison  contends,  inso- 
far as  the  heart  of  her  cause  of  action,  the  dis- 
puted portions  of  it,  are  concerned  here. 

Now,  it  has  not  been  disputed,  for  instance,  that 
she  is  the  executrix  or  administratrix — I  forget 
which — in  [771]  any  event,  the  person  handling  the 
affairs  of  the  deceased  or  that  she  is  the  widow  of 
the  deceased,  and  so  on.  All  those  things  she  had 
to  set  forth  in  her  complaint. 

But  I  will  read  what  the  lawyers  call  the  charg- 
ing language  of  her  complaint  now  at  this  time, 
insofar  it  concerns  the  first  cause  of  action. 

Paragraph  VIII;  "That  on  or  about  said  24th 
day  of  April,  1951,  the  said  steamship  'Linfield  Vic- 
tory' was  in  the  port  of  Baltimore,  State  of  Mary- 
land ;  that  on  said  date  the  deceased  Nathanael  Pat- 
rick Hutchison  was  engaged  in  the  course  of  and 
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performance  of  his  duties,  under  the  direction  of 
an  agent  of  the  defendant  Pacific- Atlantic  Steam- 
ship Co.,  and  in  furtherance  of  the  interest  of  said 
defendant,  with  other  employees  of  said  defendant; 
that  said  deceased  while  so  engaged  was  directed 
by  said  agent  of  said  defendant  to  work  in  and 
about  that  portion  of  said  steamship  designated  as 
the  No.  3  lower  tween  decks;  that  in  the  course  of 
said  employment  in  said  portion  of  the  ship,  de- 
ceased had  occasion  to  use  and  did  use  for  the 
purpose  of  ascending  and  descending  from  and  to 
said  No.  3  lower  tween  deck,  a  ladder  Avithin  a 
vertical  trunk  extending  upward  from  said  lower 
deck  to  the  main  [772]  deck  of  said  steamship,  and 
located  directly  adjacent  to  an  open  ventilating 
shaft ;  that  in  the  course  of  said  duties  and  employ- 
ment, deceased  fell  into  said  oj:)en  ventilator  shaft, 
thereby  precipitating  him  to  the  bottom  of  said 
ventilating  shaft,  causing  him  to  sustain  during  his 
lifetime  devastating  and  permanent  personal  in- 
juries and  conscious  pain  and  suffering;  that  said 
injuries  were  directly  caused  by  reason  of  the  neg- 
ligence of  said  defendant,  in  that  it  failed  and 
neglected  to  supply  said  deceased  with  sufficient 
safety  appliances  in  and  about  said  ventilator  shaft 
to  provide  a  reasonably  safe  place  in  which  to 
work." 

A  continuous  duty  exists  on  the  part  of  a  car- 
rier, such  as  the  defendant  in  this  case,  to  use  ordi- 
nary care  in  furnishing  its  employees  with  a  rea- 
sonably safe  place  within  which  to  work.  The 
amount  of   caution   required  by  that   duty  varies 
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in  direct  proportion  to  the  dangers  known  to  be 
involved  in  the  work. 

To  put  the  matter  another  way,  the  amount  of 
prudence  required  of  an  operator  of  a  merchant 
vessel,  in  the  exercise  of  ordinary  care  to  furnish 
its  employees  a  reasonably  safe  place  within  which 
to  work,  increases  or  decreases  as  do  the  dangers 
that  reasonably  should  be  apprehended. 

In  the  absence  of  knowledge  or  notice  to  the  con- 
trary, [773]  and  in  the  absence  of  circumstances 
that  caution  him,  or  would  caution  a  reasonably 
prudent  person  in  like  position  to  the  contrary,  an 
employee  may  assume  that  the  employer  has  exer- 
cised reasonable  care  in  furnishing  a  reasonably 
safe  place  within  which  to  work  and  he  may  rely 
and  act  on  that  assumption. 

You  will  note  throughout  these  instructions  the 
frequent  use  of  the  w^ord  "reasonably".  Reasonably 
is  one  of  the  key  words  in  the  instructions,  but  al- 
ways consider  it  in  relation  to  all  the  instructions. 

The  fact  that  Nathanael  Patrick  Hutchison  had 
not  yet  signed  Articles  at  the  time  of  receiving  his 
personal  injuries  in  no  way  deprives  him  of  his 
rights  under  the  law  upon  which  this  action  against 
the  Pacific- Atlantic  Steamship  Co.  has  been  predi- 
cated. 

The  Linfield  Victory  was  in  commission  and 
Hutchison  w^as  an  able  bodied  seaman  performing 
deck  maintenance  duties  aboard  her.  The  fact  that 
he  had  not  yet  signed  the  Articles  might  affect 
the  duration  of  his  service  and  his  right  to  abandon 
his  job,  but  did  not  qualify  its  incidence  or  define 
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its  characters  provided  he  was  actually  an  employee. 
Whether  or  not  he  was  actually  an  employee  is, 
of  course,  a  question  of  fact  and  for  you  to  deter- 
mine in  the  light  of  all  the  evidence. 

In  the  event  of  injury  Nathanael  Patrick  Hutch- 
ison was  [774]  entitled  to  the  rights  which  the 
court  has  referred  to  and  will  refer  to  in  these 
instructions,  unless  he  had  actually  left  such  em- 
ployment and  whether  or  not  he  had  commenced 
emx^loyment  or  whether  or  not  he  had  left  the  em- 
plo}^nent  are  questions  that  are  exclusively  for  the 

Portions  of  the  title  of  the  Commentary  on  the 
Jones  Act  in  Title  46: 

"The  gist  of  an  action  under  the  Jones  Act  is 
negligence.  In  order  to  maintain  an  action  under 
the  Act,  the  seaman  must  prove  negligence,  for 
unless  the  seaman  can  establish  negligence  of  the 
owners  of  the  vessel,  or  her  officers,  agents,  or  em- 
ployees, no  liability  exists." 

The  negligence  of  the  owners  of  the  vessel  may 
consist  in  the  failure  to  sui^ply  and  maintain  a 
vessel  properly  equipped  and  manned  or  the  negli- 
gence of  the  master  or  members  of  the  crew. 

Now,  the  exact  day,  the  exact  hour  of  the  inci- 
dent, which  has  been  alleged  to  have  been  an  acci- 
dent and  which  has  been  alleged  to  have  been  due 
to  the  failure  of  the  defendant  to  use  reasonable 
care  in  providing  a  reasonably  safe  place  in  which 
to  work,  the  exact  time  is  not  material. 

The  exact  time  of  the  events,  if  they  flowed  from 
defendant's  negligence,  need  not  be  spelled  out  in 
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detail  by  the  evidence.  But  if  plaintiff  is  to  re- 
cover, the  fact  [775]  of  negligence  must  be  proved. 

Mr.  Hutchison  must  have  been  injured  while  in 
the  course  of  employment,  in  order  for  Mrs. 
Hutchison  to  recover  damages  here.  And,  of  course, 
all  the  other  things  which  I  tell  you  must  be  estab- 
lished, you  must  find  from  the  evidence  have  been 
established,  or  if  you  find  to  the  contrary,  you  will 
not  return  a  verdict  in  her  favor. 

Now,  negligence  has  been  defined  in  the  law  for 
a  long,  long  time,  and  I  am  going  to  read  you  the 
classic  definition  which  we  learned  in  about  the 
first  week  of  the  first  year  of  law  school.  And  al- 
though I  think  I  know  it,  all  of  us  know  it  pretty 
well  by  heart  now,  because  it  deals  with  many  of 
the  frequent  problems  which  arise  in  the  law,  I 
am  going  to  read  it  to  you.  B.A.J.I.  101: 

"Negligence  is  the  doing  of  some  act  which  a 
reasonably  prudent  person  would  not  do,  or  the 
failure  to  do  some  act  which  a  reasonably  prudent 
person  would  do,  actuated  hy  those  considerations 
which  ordinarily  regulate  the  conduct  of  human 
affairs." 

101-A :  "Negligence  is  not  an  absolute  term,  but  a 
relative  one.  By  this  is  meant  that  in  deciding 
whether  there  was  negligence  in  a  given  case,  the 
conduct  in  question  must  be  considered  in  the  light 
[776]  of  all  the  surrounding  circumstances,  as 
shown  by  the  e^ddence." 

101-B:  "You  will  note  that  the  person  whose 
conduct  we  set  up  as  a  standard  is  not  the  extraor- 
dinarily cautious  individual,  nor  the  exceptionally 
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skillful  one,  but  a  person  of  reasonable  and  ordi- 
nary prudence.  While  exceptional  skill  is  to  be 
admired  and  encouraged,  the  law  does  not  demand 
it  as  a  general  standard  of  conduct." 

102-A:  ''Inasmuch  as  the  amount  of  caution  used 
by  the  ordinarily  prudent  person  varies  in  direct 
proportion  to  the  danger  known  to  be  involved  in 
his  undertaking,  it  follows  that  in  the  exercise  of 
ordinary  care,  the  amount  of  caution  required  will 
vary  in  accordance  with  the  nature  of  the  act  and 
the  surrounding  circumstances.  To  put  the  matter 
in  another  way,  the  amount  of  caution  required  in- 
creases, as  does  the  danger  that  reasonably  should 
be  apprehended." 

Now,  negligence  in  itself  is  not  enough,  any  more 
than  the  mere  fact  of  death  is  enough.  There  must 
be  what  we  call  in  law  proximate  cause.  104: 

"The  proximate  cause  of  an  injury  is  that  cause 
[777]  which,  in  natural  and  continuous  sequence, 
unbroken  by  any  efficient  interveiling  cause  pro- 
duces the  injury,  and  without  which  the  result 
would  not  have  occurred.  It  is  the  efficient  cause 
— the  one  that  necessarily  sets  in  operation  the  fac- 
tors that  accomplish  the  injury." 

104-A:  "This  does  not  mean  that  the  law  seeks 
and  recognizes  only  one  proximate  cause  of  an  in- 
jury, consisting  of  only  one  factor,  one  act,  one 
element  of  circumstance,  or  the  conduct  of  only  one 
person.  To  the  contrary,  the  acts  and  the  omissions 
of  two  or  more  persons  may  work  concurrently 
as  the  efficient  cause  of  an  injury,  and  in  such  a 
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case,  each  of  the  participating  acts  or  omissions  is 
regarded  in  law  as  a  jDroximate  cause." 

Now,  we  have  in  law  another  phase  of  negligence 
which  it  is  your  duty  to  consider  here,  and  that  is 
contributory  negligence.  103: 

"Contributory  negligence  is  negligence  on  the 
part  of  a  person  injured  which,  coojierating  in  some 
degree  with  the  negligence  of  another,  helps  in 
proximately  causing  the  injury  of  which  the  for- 
mer thereafter  complains." 

The  fact  I  have  defined  negligence  and  contribu- 
tory [778]  negligence  is  not  to  be  taken  by  you 
as  an  indication  that  either  exist.  Those  are  ques- 
tions of  fact  which  will  be  resolved  by  you. 

Now,  contributory  negligence,  however,  has  been 
mentioned  in  the  instructions  for  a  very  important 
reason.  In  the  law  which  applies  to  this  case — al- 
though probably  some  of  you  know  it  doesn't  apply 
to  your  ordinary  activities  in  driving  an  automobile 
in  California,  or  other  matters,  but  it  does  apply 
to  circumstances  such  as  we  have  here — is  that  if 
a  person  injured  is  guilty  of  contributory  negli- 
gence, then  we  get  into  what  is  called  comparative 
negligence.  That  means  simply  that  the  jury,  if 
they  believe  that  there  was  negligence  on  the  part 
of  the  defendant  and  they  believe  that  the  plaintiff 
was  guilty  of  some  contributory  negligence,  that 
the  jury  shall  then  assign  percentages  of  negligence 
to  both  sides,  and  shall  determine  what  the  total 
damage  was  which  was  suffered  and  then  diminish 
the  amount  of  that  damage  hy  the  percentage  that 
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the  contributory  negligence  entered  in  to  producing 
the  result. 

If,  for  instance,  and  this  is  just  an  illustration — 
I  don't  suggest  to  you  it  is  true,  but  you  should 
consider  whether  it  is,  and  it  is  an  illustration  of 
that  instruction — you  believe  from  all  the  evidence 
that  Mr.  Hutchison  was  feeling  rugged — whatever 
that  means,  but  you  have  heard  the  testimony — 
and  that  he  had  a  hangover,  then  you  would  [779] 
consider  whether  or  not  a  man,  knowing  that  he 
felt  rugged  and  having  a  hangover  would  go  into 
the  type  of  act  or  acts  in  which  he  was  engaged  at 
the  time  of  the  injury. 

That  is,  would  he  go  about  masthouses  and  climb 
up  and  down  ladders  or  would  he  take  a  sick-leave  ? 
Was  it  ordinary  prudence,  was  it  reasonable  care 
for  him  to  do  that? 

If  you  find  that  it  was  not  or  if  you  find  there 
was  some  other  contributory  negligence  —  at  the 
moment  as  I  sit  here  that  is  the  only  thing  in  the 
evidence  which  occurs  to  me,  but  you  will  be  guided 
by  what  occurs  to  you — that  might  be  felt,  upon  a 
full  analysis  hy  a  jury,  to  be  contributory  negli- 
gence, if  you  find  there  was,  then  if  you  have  found 
primary  negligence,  that  is,  negligence  on  the  part 
of  the  defendant,  you  will  then  assign  to  the  con- 
tributory negligence  some  percentage  and  diminish 
the  recovery,  which  is  allowed  because  of  the  extent 
to  which  the  contributory  negligence  exists,  if  it 
did  exist,  and  if  primary  negligence  existed. 

B.A.J.I.  134:  "In  law  we  recognize  what  is 
termed  an  unavoidable  or  inevitable  accident.  These 
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terms  do  not  mean  literally  that  it  was  not  possible 
for  such  an  accident  to  be  avoided.  They  simply 
denote  an  accident  that  occurred  without  having 
been  proximately  caused  by  negligence.  Even  if 
such  an  [780]  accident  could  have  been  avoided  by 
the  exercise  of  exceptional  foresight,  skill  or  cau- 
tion, still,  no  one  may  be  held  liable  for  injuries 
resulting  from  it." 

There  are  two  causes  of  action.  Lawyers  speak 
of  the  basis  of  a  lawsuit  or  the  claimed  basis  of  a 
lawsuit  as  a  cause  of  action  and  each  particular 
basis  is  a  cause  of  action  in  itself.  Mrs.  Hutchison 
in  her  Complaint  has  set  forth  two  causes  of  action. 
We  have  been  discussing  the  first  cause  of  action. 

Now,  in  the  first  cause  of  action,  if  it  existed,  it 
existed  fully  at  the  last  minute  of  life  of  Mr. 
Hutchison,  because  it  is  Mr.  Hutchison's  right  to 
collect  for  conscious  pain  and  suffering  which  he 
sustained  as  a  result  of  the  occurrence,  provided, 
of  course,  you  find  all  other  things  to  be  in  his 
favor.  And  under  the  law  as  it  exists  today  the 
right  which  a  person  has  to  collect  for  those  things 
is  inherited  by  their  heirs. 

Now,  the  matter  of  placing  a  money  value  on 
conscious  pain  and  suffering  is  something  which 
is  very  difficult  to  do.  It  has  been  suggested  by  Mr. 
Simpson,  because  the  law  requires  him  to  suggest 
something,  so  he  has  selected  a  figure.  But  you  are 
to  determine,  if  you  find  in  favor  of  the  plaintiff, 
what  the  conscious  pain  and  suffering,  if  it  did 
exist  on  the  part  of  Mr.  Hutchison,  should  be  com- 
pensated,  [781]  how  it  should  be  compensated  in 
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terms  of  money.  Not  because  that  is  an  ideal  way 
perhaps  to  compensate  for  pain  and  suffering — 
pain  and  suffering  being  one  of  those  intangible 
things  we  have  in  life — but  there  just  is  no  other 
w^ay  in  which  the  law  can  compensate  for  it. 

Now,  in  the  old  days  of  England,  when  these 
laws  were  being  formed — and  I  don't  mean  by  this 
instruction  to  suggest  any  sum  or  to  suggest  any 
particular  circumstance,  because  you  have  heard 
the  evidence  and  it  is  for  you  to  decide.  But  just 
to  give  you  a  range  here  or  a  little  of  what  the 
experience  of  the  law  has  been,  in  the  old  days 
when  this  law  was  being  formed,  if  there  were  a 
circumstance  that  a  jury  or  a  judge  found  that 
there  had  been  a  legal  breach,  but  that  it  was  very 
trivial  and  still  they  wanted  to  recognize  it  and 
give  something  as  a  token,  but  no  more  than  a 
token,  they  would  assess  six  cents.  Six  cents  at 
that  time  must  have  had  some  particular  monetary 
value,  it  was  some  monetary  unit  in  England. 

Now,  I  am  not  suggesting  that  that  be  your  ver- 
dict or  that  it  not  be.  I  am  just  telling  you  the  low 
limit  to  which  the  law  has  gone,  where  they  have 
felt  it  was  the  proper  thing  to  give  some  recogni- 
tion to  a  cause  of  action,  but  not  to  give  it  any 
money  recognition. 

And  if  you  follow  law  cases  in  the  papers  you 
might  have  noted  here  and  there  that  there  was  a 
six-cent  verdict  [782]  in  this  country.  I  think  one 
of  our  national  radio  commentators  got  sued  for 
libel  and  a  jury  somewhere  awarded  six  cents 
damages,  meaning  he  was  hurt  but  not  much. 
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Now,  this  is  entirely  a  problem  for  you.  I  am 
not  suggesting  to  you  that  your  verdict  should  be 
six  cents  or  $25,000.00  upon  the  first  cause  of  action, 
if  you  find  there  was  such  a  cause  of  action,  but 
I  am  telling  you  these  things  for  your  use  in  dis- 
cussing these  matters. 

B.A.J.I.  172:  "You  may  not  include  in  any  award 
to  plaintiff  any  sum  that  you  might  add  for  the 
purpose  of  punishing  the  defendant,  or  to  make  an 
example  of  it  for  the  public  good  or  to  prevent 
other  accidents." 

Such  damages  would  be  in  the  nature  of  punish- 
ment. They  are  what  the  law  calls  punitive  or  ex- 
emplary rather  than  compensatory,  and  the  law 
does  not  authorize  that  type  of  damage  in  this 
action. 

175-E:  "While  the  amount  of  the  verdict  is  left 
to  your  sound  discretion, — "  if  you  find  there 
should  be  a  verdict  " — your  award  must  be  just 
and  reasonable,  and  must  be  based  upon  the  evi- 
dence introduced.  This  does  not  mean  that  any  wit- 
ness should  have  expressed  an  opinion  as  to  the 
amount  of  pecuniary  loss  suffered  by  the  plaintiff. 
It  means  that  your  [783]  judgment  may  not  be 
arbitrary  or  fanciful,  but  must  have  evidence  be- 
hind it." 

We  have  talked  a  lot  about  evidence.  It  might 
just  be  of  use  to  you — I  think  it  should  be  included 
in  a  charge — to  read  you  a  law  dictionary  definition 
of  evidence.  I  have  selected  the  one  which  appears 
in  Black's  Third  Edition  at  Page  696: 

"That  which  furnishes  or  tends  to  furnish  proof. 
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It  is  that  which  brings  to  the  mind  a  just  conviction 
of  the  truth  or  the  falsehood  of  any  substantive 
proposition  which  is  asserted  or  denied. 

"That  which  demonstrates,  makes  clear,  or  ascer- 
tains the  truth  of  the  very  fact  or  point  in  issue, 
either  on  the  one  side  or  on  the  other.  The  word 
'evidence'  in  legal  acceptation,  includes  all  the 
means  by  which  any  alleged  matter  of  fact,  the 
truth  of  which  is  submitted  to  investigation  *  *  *" 

Now,  the  evidence  here  with  respect  to  what  the 
plaintiff  claims  was  failure  to  search  for  Mr. 
Hutchison,  under  what  she  claims  were  circum- 
stances that  were  such  as  to  require  a  search,  re- 
lates only  to  that  first  cause  of  action. 

You  will  recall  that  there  has  been  an  issue  ten- 
dered here  as  to  how  long,  if  at  all,  Mr.  Hutchison 
was  conscious  [784]  after  he  fell  into  the  shaft, 
and  the  only  item  of  damage  which  is  claimed  on 
that  first  cause  of  action  is  damage  for  conscious 
pain  and  suffering. 

Now,  as  has  been  argued  here,  there  might  have 
been  some  palliative  or  comforting  treatment,  so 
that  evidence  was  admitted  upon  that  first  cause 
of  action.  It  is  not  to  be  deemed  to  apply  to  the 
second  cause  of  action.  As  I  told  you,  there  are 
two  causes  of  action,  each  of  which  should  be  borne 
in  mind  separately. 

However,  the  law  respecting  negligence,  the  law 
respecting  contributory  negligence,  the  law  respect- 
ing damages,  which  I  have  given  you,  all  applies 
to   the   second   cause   of   action,   except   that   with 
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respect  to  damages  there  are  additional  matters 
which  I  should  call  to  your  attention. 

Liability,  if  it  exists,  depends  on  the  same  facts 
respecting  negligence,  if  it  existed,  contributory 
negligence,  if  it  existed,  and  the  need  for  proximate 
cause,  and  so  forth,  as  the  first  cause  of  action. 

Now,  I  will  read  you  just  the  charging  part  of 
the  Complaint  which  Mrs.  Hutchison  has  filed  on 
that  second  cause: 

"That  as  a  result  of  said  injuries,  said  Nathanael 
Patrick  Hutchison  died  at  sometime  between  the 
date  of  said  fall,  to-wit,  the  24th  day  of  A^oril, 
1951,  and  the  date  on  which  said  deceased  was  dis- 
covered at  the  bottom  of  said  ventilating  shaft, 
[785] to-wit,  the  30th  day  of  April,  1951,  the  exact 
date  and  the  time  of  the  death  being  to  the  plain- 
tiff unknown;  that  said  Nathanael  Patrick  Hutchi- 
son left  surviving  him  as  a  dependent  of  the  plain- 
tiff herein,  Emma  Hutchison,  who  has,  as  a  direct 
consequence  of  said  death,  suffered  damages". 

You  must  bear  in  mind  that  the  first  cause  of 
action  is  just  the  cause  of  action  that  Mr.  Hutchi- 
son had  during  his  lifetime,  if  there  is  a  cause  of 
action  there.  And  that  if  Mrs.  Hutchison  recovers 
she  recovers  as  the  representative  of  his  estate,  and 
any  damages  on  the  first  cause  of  action  then  go 
by  inheritance  to  those  who  are  designated  by  law 
as  succeeding  to  his  cause  of  action. 

That  second  cause  of  action  is  different  in  this 
respect: — in  all  other  ways  it  is  the  same  as  the 
first — in  this  respect  it  is  different  from  the  first, 
it  is  Mrs.  Hutchison's  claim,  not  his.  It  is  her  claim 
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for  damages  because  she  has  lost  her  husband,  who 
she  says  was  a  substantial  contributor  to  her  sup- 
port, and  she  says,  "I  have  been  damaged  in  that 
regard  by  reason  of  the  same  facts."  Minus  the 
pain  and  suffering,  of  course,  but  by  the  same  facts 
which  produced  death  in  the  partial  bread-winner 
of  her  family. 

So  you  see  this  is  her  cause  of  action  and  not 
his,  [786]  and  if  you  decide  this  one,  you  decide 
it  in  her  favor  for  the  damage  which  she  has  suf- 
fered. 

In  determining  the  pecuniary  loss  to  which  I 
have  referred,  you  may  consider  the  age  of  the  de- 
ceased and  of  Emma  Hutchison,  beneficiary  of  this 
action;  the  state  of  health  of  the  deceased  and  of 
Mrs.  Hutchison,  as  it  existed  at  the  time  of  the 
death  and  immediately  xjrior  thereto;  their  station 
in  life;  their  respective  expectancies  in  life,  as 
shown  by  the  evidence; 

The  disposition  of  the  deceased  to  contribute 
financially  to  the  suj^x^oi't  and  other  advantages  of 
the  beneficiary  and  his  actual  habits  and  practice 
in  resjoect  to  the  making  or  not  making  such  con- 
tributions ; 

The  ability  of  the  deceased  and  his  inclination 
to  and  habit  of  performing  or  not  performing  serv- 
ices having  a  monetary  gain  for  the  beneficiary.  By 
"beneficiary"  I  mean  Mrs.  Hutchison; 

What  the  deceased  was  earning  at  the  time  of  his 
death,  what  he  customarily  earned  prior  thereto 
and  mthin  a  time  reasonably  to  be  considered,  and 
what  his  earning  capacity  was;  what  his  personal 
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expenses  and  other  charges  and  deductions  against 
his  earnings  were,  and  such  other  facts  shown  by 
the  evidence  as  throw  light  upon  the  question  of 
what  pecuniary  benefits  the  beneficiary  might  rea- 
sonably have  been  expected  to  receive  from  the  de- 
ceased had  he  [787]  lived  beyond  the  untimely 
death  in  question. 

With  respect  to  the  matter  of  life  expectancy, 
you  will  keep  this  point  in  mind,  if  you  should  de- 
cide for  the  plaintiff:  The  x^rospective  period  of 
time  that  will  be  of  concern  to  you,  in  your  effort  to 
find  the  pecuniary  loss  of  the  l3eneficiary,  is  only  the 
shorter  of  the  two  life  expectancies,  that  of  the 
beneficiary  or  that  of  the  deceased,  because  mani- 
festly one  could  not  derive  financial  benefit  from 
the  life  of  another  for  longer  than  while  both  are 
living. 

According  to  the  Commissioner's  1941  Standard 
Ordinary  Table  of  Mortality,  which  is  a  book  of 
reference  to  which  the  courts  look,  the  expectancy 
of  life  of  Nathanael  Patrick  Hutchison  at  age  44 
was  26  years.  And  the  expectancy  of  life  of  Emma 
Hutchison  at  age  53  was  19  years. 

Kow,  there  are  small  fractions  there  which  are 
not  of  sufficient  consequence  to  read  to  you.  This 
fact,  of  which  the  court  takes  judicial  notice,  that 
is,  what  the  mortality  tables  show  concerning  pros- 
pective life,  is  now  in  evidence  to  be  considered 
by  you  in  arriving  at  the  amount  of  damages,  if 
you  find  that  jolaintiff  is  entitled  to  a  verdict  upon 
her  cause  of  action. 

However,  the  restricted  significance  of  this  evi- 
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dence  should  be  noted.  The  life  expectancy  as  shown 
by  the  mortality  tables  is  merely  an  estimate  of 
the  probable  [788]  average  remaining  length  of  life 
of  all  persons  in  our  country  of  a  given  age,  and 
that  estimate  is  based  on,  not  a  complete  but  only 
a  limited  record  of  experience. 

Therefore,  the  inference  that  may  be  drawn  from 
the  tables  apx)lies  only  to  one  who  has  the  average 
health  and  exposure  to  danger  and  disease  of  peo- 
ple of  that  age. 

Thus,  in  connection  with  this  evidence  you  should 
consider  all  other  evidence  bearing  on  the  same  is- 
sue, such  as  that  pertaining  to  the  occupation, 
health,  habits,  risks,  securities  and  activities  of  the 
person  whose  life  expectancy  is  in  question.  And 
as  Mrs.  Hutchison  had  the  shorter  of  the  periods 
of  life  expectancy,  you  may  consider  his  with  re- 
spect, of  course,  to  the  probabilities  of  extended 
life,  but  if  you  use  these  in  any  way  in  measur- 
ing the  period  of  time  that  Mrs.  Hutchison  could 
reasonably  expect  the  contribution,  you  must  ac- 
cept the  shorter,  that  is,  the  19  years,  because  that 
was  her  life  expectancy  under  the  mortality  tables. 

Those  were  301-P  and  177  as  a  ])asis  with  in- 
terpolations. 

Now,  all  persons  are  presumed  to  use  reasonable 
care.  That  is  a  presumption.  It  applies  in  this  case 
to  Mr.  Hutchison  in  his  activities  at  and  about 
the  time  this  incident  occurred.  It  applies  to  the 
defendant  corporation  at  and  about  the  time  this 
occurred.  It  is  a  presumption. 

You  are  to  look  only  to  the  evidence  in  the  case. 
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Attorneys  have,  from  time  to  time,  made  objec- 
tions but  those  were  addressed  to  the  court  as  a 
matter  of  law,  and  that  is  one  of  the  things  their 
clients  pay  them  to  do. 

You  are  not  to  ]3e  guided  by  the  reasons  for  rul- 
ings on  objections,  but  to  consider  the  evidence, 
such  evidence  as  did  get  in,  and  not  speculate  upon 
what  evidence  might  have  gotten  in  had  there  not 
been  objections  or  other  rulings  of  the  court. 

Of  course,  you  being  the  quality  of  people  you 
are,  I  am  only  mentioning  this  because  it  is  a  stand- 
ard part  of  jury  instructions.  I  know  you  will 
follow  it.  You  are  not  to  be  guided  by  any  feeling 
of  passion,  prejudice,  pity  or  sympathy.  Decide 
the  case  upon  an  intellectual  basis,  that  is,  an  analy- 
sis of  the  evidence  and  the  measuring  of  that  evi- 
dence by  the  law  which  the  court  has  given  you. 

Mr.  Bailiff,  I  asked  the  secretary  to  do  some  typ- 
ing for  me.  Did  she  send  it  in? 

The  Clerk:    Yes,  sir. 

The  Court:  You  will  be  given  general  verdicts. 
By  general  verdicts,  I  mean  there  are  forms  of 
verdicts,  four  in  number,  which  you  can  fill  in, 
finding  either  for  the  plaintiff  in  a  certain  amount, 
one  verdict  for  each  cause  of  action,  or  finding  for 
the  defendant. 

Now,  if  you  find  for  the  plaintiff  the  court  sub- 
mits to  you  certain  interrogatories,  which  are  to 
be  answered.  [790]  In  each  instance  the  verdict 
and  the  interrogatories  shall  be  answered  by  the 
foreman  or  the  forelady,  signing  and  filling  in  the 
appropriate  blanks.   That  should  be   done  in  ink. 
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That  should  be  done  by  a  person  who  can  stand 
up  in  court  and  read  them.  Some  people  are  timid, 
and  I  wouldn't  assign  the  duty  to  such  a  person. 
Each  interrogatory  must  be  answered  with  the 
same  unanimity  as  the  general  verdicts  are  reached. 

I  will  read  them  to  you.  ^'If  the  verdict  is  in 
favor  of  plaintiff, — "  Counsel,  these  are  exactly  the 
ones  which  were  in  the  file,  which  have  been  re- 
ferred to  as  the  court's. 

''What  are  the  total  pecuniary  damages  sustained 
by  Emma  Hutchison  by  reason  of  the  death  of 
Nathanael  Patrick  Hutchison?" 

By  that  we  mean  what  was  her  pecuniary  loss 
at  the  moment  of  his  death,  because  she  had  been 
precipitated  into  the  state  of  widowhood  by  that 
death.  It  doesn't  have  any  reference  to  what  it  was 
by  reason  of  a  fact  that  he  was  killed  in  an  acci- 
dent. If  he  had  died  of  pneumonia  or  dropped  dead 
of  heart  failure  she,  as  the  widow,  would  have 
suffered  a  pecuniary  loss,  and  that  is  what  we  mean 
by  Interrogatory  No.  1. 

"What  are  the  total  pecuniary  damages  sus- 
tained by  Emma  Hutchison  by  reason  of  the  death 
of  Nathanael  Patrick  Hutchison?" 

A  Juror:  That  has  to  do  with  cause  of  action 
No.  2,  does  it  not?  [791] 

The  Court :  Xo.  2.  i^ctually,  it  is  a  question  which 
might  have  applied  to  her  or  to  her  family  advisers, 
independently  of  the  lawsuit.  But,  of  course,  it  will 
only  have  pertinence  here  if  you  find  a  verdict  for 
her  upon  cause  of  action  No.  2. 

The  Juror:  I  just  want  to  be  sure  you  were 
taking  No.  2  first,  before  No.  1. 
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The  Court:  "Interrogatory  No.  -2:  Was  Na- 
thanael  Patrick  Hutchison  guilty  of  any  negli- 
gence which  proximately  contributed  to  his  death? 

"Answer  'Yes'  or  'No.'" 

Now,  of  course,  before  you  would  find  a  verdict 
in  favor  of  Mrs.  Hutchison  upon  cause  of  action 
No.  2,  you  Avould  have  found  that  the  defendant 
was  guilty  of  negligence  and  that  such  negligence 
was  a  proximate  cause  of  an  injury  from  which 
Mr.  Hutchison  died,  and  that  ansv/er  is  included 
in  a  verdict  in  favor  of  the  plaintiff. 

But  you  would  also  then  answer  this  interroga- 
tory, "Was  Nathanael  Patrick  Hutchison  guilty  of 
any  negligence  which  proximately  contributed  to 
his  death?" 

We  mean  by  that  the  contributory  negligence 
that  I  have  dealt  with  in  these  instructions. 

"Interrogatory  No.  3:  A.  If  your  answer  to 
Interrogatory  No.  2  is  'yes',  state  the  extent  in  per- 
centage that  the  negligence  of  Nathanael  Patrick 
[792]  Hutchison  proximately  contributed  to  his 
death." 

That  is,  if  you  think  he  was  contributorily  negli- 
gent, was  that  contributory  negligence  one  per  cent 
or  was  it  one  hundred — well,  if  it  vras  100  per  cent 
it  would  mean  that  it  was  solely  his  negligence — 
or  was  it  99  per  cent,  or  was  it  some  percentage 
in  between. 

If  you  find  in  favor  of  Mrs.  Hutchison  and  you 
find  that  Mr.  Hutchison  was  guilty  of  contributory 
negligence,  you  put  the  percentage  in  here. 

"B.    Translate  the  percentage  into  dollars  as  a 
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percentage  of  the  amount  given  by  you  in  answer 
to  Interrogatory  No.  1.  What  is  the  amount  thus 
comj)utedf' 

That  would  be  a  sum  of  money,  and  to  just  stay 
out  of  sums  of  money  that  would  ajDply  to  this  sec- 
ond cause  of  action,  it  would  be  one  cent,  two  cents, 
ten  cents,  or  whatever  it  happened  to  be. 

I  use  those  pennies  to  just  not  suggest  any  sum 
within  siuns  which  would  be  considered  by  you 
in  respect  to  the  second  cause  of  action. 

"Interrogatory  No.  4:  Subtract  the  amount  of 
money  stated  by  you  in  answer  to  Interrogatory 
No.  3  B  from  the  amount  of  money  stated  by  you 
in  your  answer  to  Interrogatory  No.  1.  What  is 
the  result  of  this  computation?"  [793] 

That  is,  you  would  have  in  Interrogatory  No.  1 
fomid  how  much  she  lost  by  reason  of  losing  her 
husband,  how  much  in  terms  of  damages  from  that 
fact,  and  measured  by  all  the  rules  I  have  given 
you.  Then  you  would  have,  in  answer  to  another 
interrogatory,  found  the  percentage  that  he  was 
contributorily  negligent,  if  you  have  found  there 
w^as  contributory  negligence. 

Now,  in  answ^er  to  No.  4  you  give  the  amount  that 
is  left  of  the  damages  which  she  has  sustained  after 
making  the  diminishment  required  by  reason  of  his 
contributory  negligence,  if  you  find  that  there  was 
such  negligence. 

I  keep  saying  "if  you  find"  in  these  things  be- 
cause I  want  to  obey  one  of  the  cardinal  rules  of 
judging,  which  is  that  the  judge  must  never  sug- 
gest to  the  jury  what  the  verdict  should  be,  unless 
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in  certain  rare  cases,  and  this  is  not  one ;  an  entirely 
different  type  case  than  this.  A  judge  must  leave  it 
to  the  jury.  So  a  judge  must  habitually  say,  "If  you 
find"  so  that  you  are  continually  alerted  to  the 
proposition  I  am  not  suggesting  any  particular  ver- 
dict by  these  instructions. 

Those  are  all  the  interrogatories. 

The  foreman  will  fill  in  the  answers.  The  foreman 
Tvill  fill  in  the  general  verdicts,  and  they  will  be  re- 
turned mth  you. 

We  have  the  aids  in  your  deliberations  of  the 
exhibits,  [794]  which  mil  be  sent  to  you  in  the 
jury  room.  If  you  need  to  have  any  evidence  read, 
if  you  really  need  it — bear  in  mind  that  it  takes  a 
little  time,  so  don't  ask  for  it  lightly — but  if  you 
really  need  it,  come  down  and  ask  for  it.  Just  let 
the  bailiff  know. 

If  you  need  further  instruction,  come  down  and 
ask  for  it.  The  customary  way  of  letting  the  judge 
know  that  you  need  these  things  is  for  the  foreman 
to  send  the  judge  a  note  through  the  bailiff.  Even 
at  that,  you  don't  talk  to  the  bailiff  about  the  case. 
You  tell  him  to  i^lease  take  the  note  to  the  judge. 
You  just  don't  talk  to  anyone  about  the  case,  except 
among  yourselves.  But  among  yourselves  you  dis- 
cuss it  freely. 

It  being  noon,  as  soon  as  we  have  heard  the  ex- 
ceptions, if  any,  or  the  suggestions  or  amendments 
to  the  charge,  if  any,  we  ^^dll  send  you  to  lunch  and 
then  you  take  v>^hatever  time  is  reasonably  neces- 
sary to  work  out  proper  verdicts  in  the  case. 

A  Juror:    May  I  be  excused  now,  the  alternate? 
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The  Court:  You  are  the  alternate?  We  will  find 
out  in  a  minute.  Perhaps  not  a  minute,  but  we  will 
find  out  shortly.  I  have  it  in  mind. 

The  court  will  now  hear  exceptions,  suggestions 
for  amendments,  deletions,  or  corrections  of  the 
charge.  You  will  please  approach  over  here  at  the 
side.  [795] 

Mr.  Gallagher:  May  I  suggest,  your  Honor, 
wouldn't  it  be  proper  to  instruct  the  jury  not  to 
deliberate  yet,  but  to  send  them  to  lunch 

The  Court:    No. 

Mr.   Gallagher:     so  they  won't  have  to  sit 

here? 

The  Court:  They  won't  have  to  sit  long.  Except 
in  a  couple  of  extraordinary  cases  I  have  had,  the 
statement  of  these  matters  has  never  taken  more 
than  five  or  ten  minutes,  and  I  am  not  going  to  let 
it  take  more  here,  and  I  don't  think  anyone  would 
o:ffer  more  here. 

So  I  will  just  tell  the  jurors,  remain  in  the  box 
and  don't  talk  about  the  case  yet,  because  it  isn't 
submitted  to  you  until  the  instructions  are  com- 
pleted, and  I  might  have  overlooked  something 
which  counsel  will  bring  to  my  attention. 

(Whereupon,  the  following  proceedings  were 
had  in  the  presence  but  out  of  the  hearing  of 
the  jury.) 

The  Court:  Before  you  begin,  Mr.  Gallagher,  if 
you  except  to  the  refusal  of  the  court  to  give  any 
one  of  the  charges  you  offered,  refer  to  it  by  num- 
ber and  hand  it  up  to  the  court.  I  will  take  a  look 
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at  it.  No  argument  on  it,  ]olease.  State  the  excep- 
tion. That  will  be  enough. 

Mr.  Gallagher:  Before  I  commence  to  do  that,  I 
respectfully  take  an  exception  to  the  remarks  made 
by  the  court,  in  the  x)resence  of  the  jury,  that,  in 
effect,  ordinarily  competent  lawyers  would  not 
make  exceptions  which  [796]  took  more  than  five 
or  ten  minutes. 

I  will  state  to  your  Honor  that  it  is  impossible 
for  me  to  state  the  exceptions  that  I  have  to  the 
charge  which  you  have  given  in  any  five  or  ten 
minutes.  It  is  physically  impossible. 

The  Court:    How  much  time  will  it  take? 

Mr.  Gallagher:    It  will  take  me  one  hour. 

The  Court:  I  will  grant  you  one-half  hour.  I 
will  send  the  jury  out  for  a  half  an  hour. 

(Whereupon,  tlie  following  proceedings  were 
had  in  the  presence  and  hearing  of  the  jury:) 

The  Court:  Members  of  the  jury,  circumstances 
have  been  directed  to  my  attention,  which  I  had 
overlooked,  which  indicate  that  we  will  be  several 
minutes  at  this.  I  think  you  will  ^u'obalily  be  more 
comfortable  in  the  jury  room.  So  all  o]'  you  go  up 
there,  but  don't  discuss  the  case.  The  bailiff  will 
notify  you  when  to  return. 

(Whereupon,  the  jury  retired  to  the  jury 
room.)  [797] 

(Whereupon,  the  following  proceedings  were 
had  out  of  the  presence  and  hearing  of  the 
jury.) 

The  Court:    The  charge  didn't  take  an  hour,  Mr. 
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Gallagher,  while  it  took  me  more  than  an  hour  to 
read  your  proposed  instructions. 

You  can  refer  to  them  by  number  in  less,  so  I 
will  expect  you  to  conclude  by  12 :30.  It  is  now  four 
minutes  after  12:00. 

Mr.  Gallagher:  Is  your  Honor  restricting  me  to 
one-half  hour? 

The  Court:  Yes.  Knowing  your  abilities  and  also 
knowing  your  proxDensities,  I  restrict  you  to  one- 
half  hour. 

Mr.  Gallagher:  I  respectfully  o]";ject  to  that  re- 
striction and  contend  that  it  is  impossible. 

The  Court:  I  don't  care  about  your  contentions. 
State  your  exceptions,  state  your  suggestions. 

Mr.  Gallagher:  Now,  the  defendant  excepts  to 
the  instructions  given  by  the  court  as  follows: 

The  court  has  incorrectly  defined  inference  by 
reading  to  the  jury  the  definition  from  the  dic- 
tionary. 

It  is  not  a  correct  or  legal  definition  of  infer- 
ence as  

The  Court:  Are  you  satisfied  with  the  one  in 
B.A.J.I.  ?  I  read  that  one,  too,  but  if  you  except 
to  the  one  that  I  read,  I  will  re-read  the  one  in 
B.xV.J.I.  and  tell  them  that  they  are  [798]  limited 
to  that. 

Mr.  Gallagher:  I  do  accept  the  definition,  if  it 
is  in  BAJI. 

The  Court.:  All  right.  I  will  amend  the  charge 
in  that  respect.  Next  subject. 

Mr.  Gallagher:  I  except  to  the  instruction 
wherein  the  court  told  the  jury  that  the  fact  that 
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the  United  States  has  or  had  an  interest  in  the  ves- 
sel Linfield  Victory  does  not  affect  the  responsi- 
bility of  the  defendant  upon  the  following  grounds: 

No.  1 

The  Court:  I  don't  care  what  grounds  you  state. 
I  am  going  to  let  the  charge  in  that  respect  stand, 
in  view  of  my  research  on  it  and  in  view  of  the 
argument  which  we  have  heretofore  had. 

Your  exception  is  sufficient  for  the  purpose  of 
this  court. 

Mr.  Gallagher:  I  respectfully  request  permission 
to  state  it  for  the  benefit  of  the  United  States  Court 
of  Appeals. 

The  Court:  They  will  know  what  you  are  get- 
ting it. 

Mr.  Gallagher:  I  except  to  the  instruction  given 
by  the  court  that  the  operators  of  the  Linfield  Vic- 
tory are  responsible  for  the  physical  structure  of 
the  ship  and  have  placed  upon  them  any  burden  to 
change  the  physical  structure  [799]  of  the  ship 
upon  the  ground  that  the  charter  i^arty  prohibits  it, 
without  the  consent  and  permission  of  the  Govern- 
ment, the  owner. 

The  Court:  That  is  frivolous.  You  needn't  go 
further  on  that  one. 

If  you  want  an  extended  instruction,  I  will  tell 
them  exactly  how  I  feel  on  that,  which  is  very  dif- 
ferent and  which  I  am  sure  the  court  would  uj)hold. 

No  one  can  by  contract  take  over  a  property  in 
a  method  which  gains  immunity  from  acts  of  neg- 
ligence to  others. 

Mr.  Gallagher:    I  except  to  the  giving  of  the  in- 
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struction  with  reference  to  presumi^tions,  because 
the  court  has  not  told  the  jury  that  they  are  not 
entitled  to  indulge  in  any  presumptions  excepting 
those  specifically  referred  to  by  the  court. 

The  Court:    Refused,  but  noted. 

Mr.  Gallagher:  I  except  to  the  instruction  given 
by  the  coiu^t  that  any  party  who  intends  to  deny 
the  affect  of  a  presumption  must  present  e\T.dence 
to  the  contrary. 

The  Court:  I  simply  read  B.A.J.I.,  didn't  I? 
What  number  was  that? 

Mr.  Gallagher:  22-B,  but  that  doesn't  make  it 
good. 

The  Court:  All  right.  Exception  denied.  Any- 
thing that  appears  in  B.A.J.I.,  if  it  is  apiolicable 
to  a  case,  the  court  considers  as  good,  considering 
the  authority  of  that  [800]  work  and  the  way  in 
which  it  is  universally  or  almost  universally  re- 
spected. 

The  question  of  i^resumption  and  burden  of  proof 
is  applicable  to  every  case,  so  the  exception  is 
merely  noted.  I  will  not  amend  it. 

Mr.  Gallagher:  I  excei:)t  to  the  instruction  that 
whenever  facts  are  in  dispute  or  the  evidence  is 
such  that  fair-minded  men  and  women  may  draw 
different  inferences,  the  jury  is  to  settle  the  dispute, 
upon  the  ground  that  that  is  not  a  question  of  fact 
for  the  jury  to  determine,  whether  the  evidence  is 
in  such  state  that  fair-minded  men  and  women  may 
draw  a  different  inference. 

The  Court :  I  had  that  case  of  Lavender  v.  Kurn 
sheppardized  and  I  modified  the  language  of  Kiu^n 
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V.  Lavender  as  I  felt  that  the  present  complexion 
of  the  Supreme  Court  would  have  modified  it  if 
they  were  acting  upon  it  as  language  of  instruction. 

Exception  noted.  No  further  argument  on  that 
one. 

Mr.  Gallagher:  I  exce^it  to  the  instruction  that 
the  court  gave  to  the  jury  with  reference  to  the 
Certificate  of  Inspection,  which  has  been  introduced 
in  evidence,  wherein  the  court  instructed  with  ref- 
erence to  questions  of  fact  and  deprived  the  de- 
fendant of  its  right  to  a  jury  trial. 

The  Court:  I  told  them  to  consider  it  as  evi- 
dence. It  is  evidence,  the  same  as  all  the  other  evi- 
dence.  [801] 

Exception  noted,  and  I  will  not  instruct  further 
on  that. 

Mr.  Gallagher:  I  except  to  the  instruction  with 
reference  to  your  Honor's  discourse  on  the  Certifi- 
cate of  Inspection  for  another  reason,  that  it  ig- 
nores the  testimony  of  the  witness  Dyer  as  to  the 
extent  of  the  inspection,  and  it  ignores  the  presump- 
tion that  official  duty  has  been  performed  and  that 
it  is  in  itself  evidence,  because  it  is  a  disputable 
presumption,  and  the  jury  must  find  in  accordance 
with  it,  in  the  absence  of  evidence  direct  or  indi- 
rect, to  the  contrary. 

The  Court:    Exception  noted. 

Mr.  Gallagher :  I  except  to  the  instructions  given 
by  the  court  for  the  reason  that  the  court  did  not 
state  to  the  jury  the  issues,  the  specific  issues  as 
raised  by  the  pleadings  and  state  to  the  jury  that 
their  consideration  of  the  evidence  is  to  be  restricted 
to  those  specific  averments  of  alleged  negligence. 
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The  Court:    I  will  undertake  to  amend  that. 

Mr.  Gallagher:    I  except  to  the 

The  Court :    Just  a  moment,  until  I  make  an  ade- 
quate note,  because  I  can't  remember  all  you  say. 
All  right.  Proceed. 

Mr.  Gallagher:  I  except  to  the  instruction,  the 
part  of  the  instruction  as  follows: 

''In  the  absence  of  knowledge  or  notice  to  the 
contrary  [802]  and  in  the  absence  of  circumstances 
that  caution  or  would  caution  a  reasonably  prudent 
person  in  like  position  to  the  contrary,  an  employee 
may  assume  that  the  employer  has  exercised  rea- 
sonable care  in  furnishing  a  reasonably  safe  place 
within  which  to  work  and  may  rely  and  act  u^Don 
that  assumption"  upon  the  ground  that  everything 
connected  mth  the  masthouse  and  the  shafts,  and 
so  forth,  was  plainly  obvious  and  there  is  no  basis 
in  the  e^ddence  for  that  instruction. 

The  Court:  That  instruction  was  based  upon 
BAJI.  Exception  noted. 

It  Vv^as  BAJI.  I  think  I  read  it  verbatim. 

Mr.  Gallagher:  I  take  exception  to  the  instruc- 
tion that  the  fact  that  Nathanael  Patrick  Hutchi- 
son had  not  signed  Articles  at  the  time  of  receiving 
the  personal  injuries  in  no  way  deprives  him  of  his 
right  under  the  law,  upon  the  ground  that  that  in- 
struction assumes  as  a  fact  that  he  had  some  right 
under  the  law.  In  other  words,  to  collect  damages. 

The  Court:     Exception  noted. 

Mr.  Gallagher:  And  the  same  exception  is  taken 
to  the  instructions  given  by  the  court  with  refer- 
ence to  Mrs.  Hutchison's  rights  under  the  law. 
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The  Court:     Noted. 

Mr.  Gallagher:  I  except  to  the  instruction  of  the 
court,  "That  in  the  event  of  injury  Nathanael  Pat- 
rick Hutchison  was  entitled  to  the  rights  which  the 
court  has  referred  to  and  [803]  will  refer  to  in 
these  instructions,  unless  he  had  actually  left  such 
employment,  and  whether  or  not  he  commenced 
employment  or  whether  or  not  he  left  the  employ- 
ment are  questions  that  are  exclusively  for  the 
jury,"  upon  the  ground  that  that  instruction  calls 
the  jury's  attention  to  the  assumption  that  Nathan- 
ael  Patrick  Hutchison  had  a  legal  right  to  recover. 

The  Court:  I  think  he  did,  whether  he  w^as  a 
member  of  the  crew  or  not,  if  he  were  an  invitee 
or  even  a  licensee. 

But  I  didn't  want  to  go  into  those  things,  since 
there  has  been  no  contention  here.  I  could  have 
expanded  for  an  hour  upon  the  rights  of  persons, 
other  than  crew  members. 

I  think,  in  order  to  keep  the  instructions  to  where 
they  would  be  useful  to  the  jury  and  still  be  the 
law,  I  had  to  condense  that  to  the  relevant  portion 
of  the  law.  The  exception  is  noted. 

Mr.  Gallagher:  I  except  to  the  instructions  of 
the  court  wherein  the  court  defines  negligence  gen- 
erally, wherein  the  court  refers  to  acts  or  omis- 
sions with  reference  to  the  defendant,  upon  the 
ground  that  the  court  has  thereby  expanded  the  is- 
sues and  has  not  confined  the  jury  to  a  considera- 
tion of  specific  alleged  failures,  which  do  not  in- 
clude any  acts  on  the  part  of  the  defendant  or  its 
employees. 
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The  Court:  Amendment  to  the  instructions 
denied  [804]  except  insofar  as  it  will  be  covered 
by  my  further  instruction,  that  they  are  restricted 
to  acts  of  negligence  charged  in  the  Complaint. 

I  thought  I  gave  that,  but  I  do  not  see  it  spe- 
cifically in  my  notes,  so  I  might  have  omitted  it. 

Mr.  Gallagher:  I  except  to  the  instruction  given 
by  the  court  that  at  the  time  Nathanael  Patrick 
Hutchison  suffered  his  injuries  he  was  acting  in 
the  performance  of  duties  as  a  deck  maintenance 
man. 

The  Court:  I  don't  think  I  told  them  that  he 
was. 

Mr.  Gallagher:    I  think  you  did,  your  Honor. 

The  Court:  All  right.  I  will  tell  them  it  is  a 
question  of  fact. 

Mr.  Gallagher:  I  except  to  the  Instruction  that 
negligence  is  the  doing  of  some  act  which  a  reason- 
ably prudent  person  would  not  do  or  the  failure  to 
do  some  act  which  a  reasonably  prudent  person 
would  do, 

The  Court:  Oh,  that  is  Blackstone,  Chitty  and 
all  the  other  people 

Mr.  Gallagher:  May  I  finish  my  exception, 
your  Honor? 

The  Court:    I  read  it  from  BAJI. 

Mr.  Gallagher :  upon  the  grounds  that  the  al- 
legation, so  far  as  the  defendant  is  concerned,  re- 
lates solely  to  alleged  omissions. 

And  unless  the  court  says  that  that  applies  to 
Mr.  [805]  Hutchison,  but  that  only  evidence  which 
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may  show  alleged  omissions  applies  to  the  defend- 
ant, the  instruction  is  prejudicial. 

The  Court:     Exception  noted. 

Mr.  Gallagher:  I  take  exception  to  the  remain- 
ing instructions  which  refer  generally  to  negli- 
gence, without  confining  it  to  the  particular  and 
specific  acts  of  alleged  omissions  set  forth  in  the 
complaint,  so  far  as  the  defendant  is  concerned. 

I  except  to  the  instruction  given  by  your  Honor 
with  reference  to  the  increase  or  decrease  in  the 
amount  of  care  which  must  be  exercised,  because 
the  court  pointed  that  at  the  defendant  and  did  not 
say  that  Nathanael  Patrick  Hutchison  was  required 
to  do  the  same  thing. 

The  Court:  If  I  instructed  the  way  you  want 
me  to  it  would  take  me  a  whole  week.  Denied. 

Mr.  Gallagher:  I  take  exception  to  the  instruc- 
tion given  by  the  court  with  reference  to  contribu- 
tory negligence,  wherein  the  court  told  the  jury 
that  the  only  thing  it  could  think  of  was  the  testi- 
mony with  reference  to  the  fact  that  he  felt  rugged 
and  might  have  a  slight  hangover,  upon  the  ground 
that  that  is  an  instruction  with  reference  to  fact 
which  deprives  the  defendant  of  a  right  to  a  jury 
trial. 

The  Court:  What  other  possible  Ixasis  for  con- 
tributory negligence  is  suggested  by  the  evidence? 
Tell  me  and  I  will  [806]  amend  my  comment  to 
the  juiy. 

Mr.  Gallagher:  If  the  man  climbed  over  the 
pipe  railings,  in  the  full  possession  of  his  faculties, 
at  a  time  when  he  could  see  what  he  was  doing, 
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that  lie  was  guilty  of  gross  negligence,  and  such 
negligence  would  be  the  sole  proximate  cause  of 
his  injury  and  would,  at  least,  be  a  proximate  cause 
to  a  great  extent. 

He  could  have  climbed  up  the  escape  shaft,  as 
plaintiff  claims,  in  utter  darkness.  If  he  did  so  he 
was  guilty  of  gross  negligence  which  would  proxi- 
mately contribute  to  his  injuries,  and  so  forth. 

Those  are  not  the  only  things  he  could  have  done 
or  omitted.  And  I  say  that  the  court  cannot  tell 
the  jury  what  is  the  extent  of  contributory  negli- 
gence or  what  facts  they  can  consider  in  determin- 
ing that  issue. 

The  Court:     I  can  comment  on  the  evidence. 

Mr.  Gallagher:  I  contend  it  is  a  violation  of  our 
constitutional  right  to  a  jury  trial. 

Now,  I  take  exception  to  the  instruction  given 
by  your  Honor,  where  you  told  the  jury  that  at  the 
very  time  he  suffered  his  personal  injuries  he  was 
actively  engaged  in  the  course  of  his  employment, 
or  was  in  the  course  of  his  employment. 

The  Court:  If  I  told  them  that,  I  didn't  mean 
to  and  I  will  make  a  correction.  [807] 

Mr.  Gallagher:  I  take  exception  to  the  instruc- 
tion  

The  Court:  Just  a  moment,  until  I  make  a  note. 
All  right. 

Mr.  Gallagher:  I  take  exception  to  the  instruc- 
tion given  by  your  Honor  to  the  jury,  wiierein  you 
stated  specifically  that  it  didn't  make  a  particle 
of  diiference  what  time  this  alleged  accident  oc- 
curred, for  the  reason  that  the  course  of  the  em- 


538  Pad  fie- Atlantic  Steamship  Co.  vs. 

ploynient  is  a  very  essential  issue  here  and  the 
time  is,  therefore,  of  material  importance  and  it  is 
the  burden  of  the  plaintiff  to  prove  that  the  injuries 
were  suffered  in  the  course  of  the  employment  and 
the  time  is  a  very  material  element  in  determining; 
that  factor. 

The  Court:    Noted. 

Mr.  Gallagher:  I  except  to  the  refusal  of  the 
court  to  submit  to  the  jury  an  interrogatory  re- 
questing the  jury  to  state  on  what  date  Nathanael 
Patrick  Hutchison  suffered  his  injuries  and  at  what 
time  on  such  date. 

The  Court:  Let  me  remind  you  that  you  with- 
drew your  proposed  interrogatories,  which  were 
very  specific  on  that,  and  asked  me  to  give  the  ones 
I  had  at  the  last  trial.  I  took  the  ones  that  I  had 
at  the  last  trial  verbatim. 

Mr.  Gallagher:  I  would  like  to  call  your  Hon- 
or's attention  to  something.  I  proposed  a  spe- 
cific  

The  Court:  Didn't  you  yesterday  withdraw  all 
your  proposed  interrogatories?  [808] 

Mr.  Gallagher:  I  withdrew  the  ones  that  I  had 
requested  before  the  end  of  the  first  trial.  I  have 
not  withdrawn  any  requests  for  any  special  inter- 
rogatories lodged  in  this  coui*t  after  the  commence- 
ment of  this  trial. 

The  Court:  You  can't  play  here  as  if  you  were 
playing  with  marked  cards.  I  have  submitted  a  suf- 
ficient group  of  instructions  to  the  jury.  I  take 
notice  of  that  fact  that  you  came  into  this  court 
with  an  announced  intention  to  appeal  if  you  lost, 
and  to  trick  this  court  into  error. 
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Mr.  Gallagher:     I  have  made  no  statement 


The   Court:     You  didn't  use   the   word  "trick". 

Mr.  Gallagher:    1  was  going  to  try  to  trick 

the  court 

The  Court:  You  didn't  use  the  word  ''trick". 
But  you  told  me  that  I  couldn't  try  this  case  with- 
out error  that  you  could  get  it  reversed  on. 

Mr.  Gallagher:    I  told  you  that? 

The  Court:  Yes,  you  did.  I  think  you  don't 
know  how  strenuous  your  conduct  has  been.  Your 
face  has  been  twitching,  you  have  been  blinking 
like  Susie  on  television.  You  have  been  an  abso- 
lutely intemperate  advocate  here. 

Mr.  Gallagher:  Your  Honor,  I  lodged  a  written 
request  for  special  interrogatories  with  the  clerk 
yesterday  morning  at  8:57,  or  8:53. 

The  Court:    I  read  it.    It  is  denied. 

Mr.  Gallagher:  If  your  Honor  please,  the  de- 
fendant takes  exception  to  the  refusal  of  the  court 
to  give  its  proposed  Instruction  No.  11  upon  the 
ground  that  the  matters  [809]  covered  by  that  in- 
struction have  not  been  covered  by  the  instructions 
given. 

The  Court:    Will  you  pass  it  up,  xilease? 

These  go  from  8  to — that  is  a  hiatus;  from  8 
to  23. 

Read  me  enough  of  11,  Mr.  Gallagher,  that  I 
will  have  it  recalled  to  my  mind. 

Mr.  Gallagher:  Your  Honor,  the  subject  of  11 
is  to  set  forth  the  issues  of  fact  which  the  court 
is  submitting  to  the  jury,  with  reference  to  the 
claim  of  actionable  negligence,  and  also  tells  the 
jury  that  there  is  no  burden  on  the  defendant  to 
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offer  any  evidence  whatever  for  the  purpose  of  dis- 
IDroving  the  averments  set  forth  in  Plaintiff's  Com- 
IDlaint,  and  that  the  averments  of  Plaintiff's  Com- 
plaint do  not  constitute  the  slightest  evidence.  Those 
have  not  been  covered  by  the  instructions  given. 

The  Court :    Exception  noted. 

Mr.  Gallagher:  I  take  exception  to  the  refusal 
to  give  defendant's  proposed  Instruction  No.  11-A 
for  the  same  reasons  which  I  have  referred  to  with 
respect  to  defendant's  proposed  Instruction  11. 

The  Court:    Noted. 

Mr.  Gallagher :  I  take  exception  to  the  refusal  to 
give  proposed  Instruction  No.  13,  which  would  have 
told  the  jury  that  they  are  not  permitted  to  deter- 
mine what  issues  of  fact  are  raised  by  the  pleadings. 

The  Court:  They  haven't  seen  the  pleadings  in 
this  case,  nor  will  they.  I  read  them  the  charging 
language. 

Mr.  Gallagher:  I  except  to  the  refusal  of  the 
court  to  give  defendant's  proposed  Instruction  14- A, 
which 

The  Court:    What  are  the  first  words  of  it? 

Mr.  Gallagher:  "The  court  will  call  to  your  at- 
tention certain  specific  averments  set  forth  by  the 
plaintiff  in  her  Complaint." 

The  Court:  All  right,  that  is  enough.  Denied; 
noted. 

Mr.  Gallagher:  I  except  to  the  refusal  of  the 
court  to  give  defendant's  proposed  Instruction  No. 
15,  which  would  have  told  the  jury  that  there  is 
no  claim  of  the  plaintiff  to  the  effect  that  any  ap- 
pliance in  the  masthouse  was  defective  and  points 
out  the  specific  claim  which  she  does  make. 
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The  Court:    Noted  and  denied. 

Mr.  Gallagher:  I  except  to  the  refusal  of  the 
court  to  give  defendant's  proposed  Instruction  No. 
15-A  for  the  same  reasons  stated  with  respect  to 
the  refusal  to  give  No.  15. 

The  Court:  Denied.  It  is  noted,  but  I  refuse  to 
give  it. 

Mr.  Gallagher:  I  respectfully  except  to  the  re- 
fusal of  the  court  to  give  defendant's  proposed  In- 
struction No.  16- A  upon  the  ground  that  the  prin- 
ciples of  law  set  forth  therein  have  not  been  cov- 
ered by  the  instructions  given  by  the  [811]  court. 

The  Court:  Will  you  read  me  the  first  words 
of  16-A? 

Mr.  Gallagher:  ''There  is  no  averment  set  forth 
in  plaintiff's  complaint  that  the  defendant  negli- 
gently or  otherwise  failed  or  neglected  to  supply 
the  deceased  with  a  safety  appliance  about  the  ven- 
tilator shaft  in  masthouse  No.  2." 

The  Court:  Noted  and  denied.  When  I  said 
"noted"  I  mean  it  is  noted  for  your  purpose  on 
appeal. 

When  I  say  "denied",  I  mean  I  refuse  to  read 
it  to  the  jury  now,  for  all  reasons  which  are  legally 
applicable  to  such  refusal. 

Mr.  Gallagher:  I  respectfully  except  to  the  re- 
fusal of  the  court  to  give  defendant's  proposed 
Instruction  No.  17  upon  the  ground  that  it  states 
principles  of  law,  which  have  not  been  covered, 
and  as  to  which  the  defendant  is  entitled  to  have 
the  jury  instructed. 

The  Court:    The  first  words,  please. 
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Mr.  Gallagher:  "Insofar  as  the  second  claim  of 
plaintiff  is  concerned,  the  one  in  which  she  seeks 
damages  by  reason  of  the  death  of  Nathanael  Pat- 
rick Hutchison,  you  are  instructed  that  that  partic- 
ular claim  is  predicated  solely  and  exclusively  upon 
a  statute  which  provides, " 

The  Court:  Denied.  Noted  and  denied.  It  is  cov- 
ered by  other  instructions.  [812] 

Mr.  Gallagher:  I  respectfully  except  to  the 
court's  refusal  to  give  defendant's  proposed  Instruc- 
tion No.  18  upon  the  same  grounds  and  each  of 
them  heretofore  stated. 

The  Court:    Noted  and  denied. 

Mr.  Gallagher:  I  except  to  the  refusal  of  the 
court  to  give  defendant's  proposed  Instruction  No. 
66,  which  has  to  do  with  the 

The  Court:  All  right.  I  think  I  have  that  one 
here.  It  was  filed  in  sequence. 

Mr.  Gallagher:  In  the  light  of  the  argument 
made  l)y  Mr.  Simpson  to  the  jury,  that  it  was  our 
obligation  to  bring  in  some  witnesses,  the  refusal 
to  give  that  instruction  is  particularly  prejudicial. 

The  Court:    Noted  and  denied. 

Mr.  Gallagher:  The  defendant  respectfully  ex- 
cepts to  the  refusal  of  the  court  to  instruct  the  jury 
with  reference  to  what  would  constitute  negligence 
on  the  part  of  the  deceased  himself. 

The  Court:  Noted  and  denied.  I  think  I  have 
covered  it  adequately. 

Mr.  Gallagher:  The  defendant  respectfully  ex- 
cepts to  the  refusal  of  the  court  to  instruct  as  re- 
quested in  No.  28,  that  a  seaman  has  a  right,  under 
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certain  circumstances,  to  quit  his  job  at  any  time  he 
may  see  fit  to  do  so. 

The  Court:  Denied.  That  is  exactly  contrary 
to  what   [813]  you  have  been  arguing  here. 

Mr.  Gallagher:  I  take  exception  to  the  refusal 
of  the  court  to  give  proposed  Instruction  No.  30-A 
upon  the  ground  that  that  would  tell  the  jury  what 
is  actually  within  the — an  act  mthin  the  course  of 
employment  and  would  restrict  the  jury  to  the 
proposition  that  if  the  plaintiff  doesn't  prove  that 
particular  element  by  a  preponderance  of  evidence 
that  she  could  not  claim  that  there  was  any  failure 
to  furnish  a  reasonably  safe  place  to  work,  or  that 
he  was  actually  engaged  in  the  course  of  his  em- 
ployment. 

The  Court:  The  instructions  in  the  file  go  to  30, 
and  then  to  31.  When  did  you  file  30-A? 

Mr.  Gallagher:  I  gave  that  to — well,  it  was  last 
week,  your  Honor. 

The  Court:  Then  the  clerk  probably  has  it 
among  the  unfiled  ones. 

Did  you  file  it  or  did  you  just  run  in  and  hand 
it  to  my  secretary?  Lawyers  have  a  way  of  doing 
that,  and  that  is  not  filing  things. 

They  hand  them  to  my  law  clerk  and  he  treats 
it  as  something  they  are  asking  for  research  upon. 

Those  things  which  are  intended  for  the  court's 
attention  should  be  handed  to  the  clerk. 

Mr.  Gallagher:     Isn't  it  there? 

The  Court :    Well,  we  are  searching  for  it.  [814] 

You  may  read  it.  I  hope  it  isn't  one  of  your  long 
ones. 
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Mr.  Gallagher:    Well, 


The  Court:  Read  enough  of  it  that  I  can  see  if 
it  has  legal  vice  in  it. 

Mr.  Gallagher:  ''A  seaman  does  not  suffer  a 
personal  injury  in  the  course  of  his  employment, 
unless  less  at  the  time  he  suffered  such  personal 
injury  he  is  actually  engaged  in  the  transaction  of 
some  business  or  the  doing  of  some  act  which  has 
been  assigned  to  him  by  his  employer,  or  unless 
he  is  doing  some  reasonable  thing  which  his  con- 
tract of  employment  expressly  or  impliedly  author- 
ized him  to  do  and  which  may  reasonably  be  said 
to  have  been  contemplated  by  that  contract  as  nec- 
essarily or  probably  incidental  to  the  employment." 

The  Court:  Covered  by  instructions  given. 
Noted  and  denied. 

Mr.  Gallagher:  I  respectfully  except  to  the  re- 
fusal of  the  court  to  give  defendant's  proposed  In- 
struction No.  31,  or  in  lieu  thereof  31-A,  which 
has  to  do 

The  Court:    Ju.st  a  moment,  until  I  find  it  here. 

Noted  and  denied. 

Mr.  Gallagher:  I  respectfully  except  to  the  re- 
fusal of  the  court  to  give  the  proposed  defendant's 
instructions  with  reference  to  foreseeability  as  be- 
ing one  of  the  essential  elements  of  actionable  neg- 
ligence. In  other  words,  [815]  Nos.  32,  32-A,  33,  34, 
35,  35-A,  36,  36-A  and— that  is  it.  36-A  is  the  last 
one.  Upon  the  ground  that  your  Honor  has  not 
fully  or  correctly  instructed  the  jury  with  refer- 
ence to  foreseeability. 

The  Court:    Noted. 
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Mr.  Gallagher:  I  respectfully  except  to  the  re- 
fusal of  the  court  to  instruct  the  jury,  as  requested 
by  the  defendant,  that  the  pipe  railings  surround- 
ing the  ventilator  shaft  were,  as  a  matter  of  law,  a 
safety  appliance. 

The  Court:    Denied.  Noted  and  denied. 

Mr.  Gallagher:  I  respectfully  except  to  the  re- 
fusal of  the  court  to  instruct  the  jury  that  there 
was  no  duty  on  the  part  of  the  defendant  to  fur- 
nish an  appliance  which  would  be  reasonably  safe 
for  any  seaman,  unless  such  seaman  was  exercising 
ordinary  care  for  his  own  safety  and  preservation, 
in  the  use  thereof,  or  in  the  vicinity  thereof. 

The  Court:    All  right.  Next  one. 

Mr.  Gallagher:  I  respectfully  take  an  exception 
to  the  refusal  of  the  court  to  instruct  the  jury  in 
accordance  with  defendant's  proposed  Instruction 
No.  52,  to  the  effect  that  from  the  disputable  pre- 
sumption favoring  Mr.  Hutchison  the  jury  could 
not  infer  or  presume  any  negligence  on  the  part  of 
the  defendant. 

The  Court :    Noted  and  denied. 

Mr.  Gallagher:  I  except  to  the  refusal  of  the 
court  [816]  to  instruct  the  jury  that  the  law  did 
not  impose  upon  a  defendant  an  absolute  duty  of 
furnishing  an  accident-proof  ventilator  shaft,  or 
that  the  masthouse  had  to  be  absolutely  safe,  to  the 
end  that  it  was  impossible  for  a  seaman  to  be  in- 
jured. 

The  Court:    I  have  your  point. 

Mr.  Gallagher:  I  respectfully  except  to  the  re- 
fusal of  the  court  to  give  the  defendant's  proposed 
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instruction  to  the  effect  that  the  defendant  isn't 
guilty  of  actionable  negligence  merely  because  it 
fails  to  anticipate  carelessness  or  lack  of  care  upon 
the  part  of  an  employee. 

The  Court:    Denied. 

Now,  Mr.  Gallagher,  you  are  going  through,  ap- 
parently, all  of  your  instructions  and  taking  time 
to  enumerate  things  we  have  been  over  before. 

You  have  gone  substantially  past  the  time  and  it 
looks  as  if  you  carry  on  the  way  you  are,  you  are 
going  to  take  the  full  hour  that  you  told  me  you 
were  going  to  take. 

Mr.  Gallagher :    We  can  shorten  it. 

The  Court:  You  are  not  going  to  run  this  court- 
room. Proceed  rapidly,  expeditiously. 

Mr.  Gallagher:  May  I  do  it  this  way,  your 
Honor,  in  an  effort  to  conserve  time :  If  your  Honor 
will  state  that  in  giving  the  instructions,  which  you 
have  given,  you  had  in  mind  all  of  the  defendant's 
proposed  instructions,  and  [817]  that  anjrthing 
which  your  Honor's  instructions  do  not  cover,  which 
may  be  covered  in  the  defendant's  proposed,  you  in- 
tended to  not  give,  then  I  can  say,  "May  I  have  a 
general  exception  upon  the  groimd  that  the  court 
commited  error  in  refusing  to  give  those  parts  of 
the  defendant's  proposed  instructions  which  cover 
matters  not  covered  by  the  instructions  given  by 
the  court?" 

The  Court:    A  general  exception  is  noted. 

Mr.  Gallagher:  That  is  satisfactory  to  your 
Honor  ? 

The  Court:    Yes. 
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Mr.  Gallagher :  Your  Honor  doesn't  call  upon  me 
to  point  out  the  specific  defects  that  I  claim  exist? 

The  Court:  I  do  not.  I  do  feel  that  when  you 
came  into  court  this  morning,  after  your  argument 
was  closed,  and  challenged  the  plaintiff  to  re-open 
the  case  and  introduce  certain  evidence  in  the  pres- 
ence of  the  jury,  that  you  did  something  in  the 
presence  of  the  jury  which,  if  Mr.  Simi^son  had 
done,  you  would  have  been  screaming  for  mistrial 
here,  and  I  think  you  were  guilty  of  misconduct 
in  that  proceeding  this  morning. 

Whether  it  was  such  I  will  do  anything  about  it, 
I  will  keep  under  advisement  until  we  have  all  had 
opportunity  to  return  to  tranquillity. 

Wouldn't  you  have  cited  that  as  misconduct  if 
Mr.  Simpson  had  done  if?  [818] 

Mr.  Gallagher:  I  don't  think  so.  I  didn't  chal- 
lenge him 

The  Court:  Then  you  would  have  in  that  mo- 
ment a  character  which  no  one  would  impute  to 
you,  from  their  knowledge  of  you. 

Bring  in  the  jury. 

(Whereupon,  the  following  proceedings  were 
had  in  the  presence  and  hearing  of  the  jury:) 

The  Court:  The  jury  and  alternate  are  iiow 
present. 

In  the  course  of  my  instructions  I  read  you  a 
dictionary  definition  of  inference.  Disregard  the 
dictionary  definition. 

I  also  read  you  a  definition  of  inference  which 
I  did  not  characterize  as  a  dictionary  definition. 
That  was  the  correct  definition  of  inference. 
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I  am  not  saying  whether  tlic  dictionary  was  cor- 
rect or  incorrect,  but  you  are  to  regard  the  one 
from  official  instructing  language,  and  in  reading 
from  Webster  I  departed  from  the  official  instruct- 
ing language. 

So  I  Avill  now,  in  order  to  avoid  any  confusion 
about  what  an  inference  is,  read  to  you  the  instruc- 
tion of  inference  which  I  gave  to  you  earlier  and 
which  is  the  proper  one: 

"An  inference  is  a  deduction  which  the  rea- 
son of  the  jury  draws  from  the  facts  proved.  It 
must  be  founded  on  a  fact  or  facts  proved  and  be 
such  a  [819]  deduction  from  those  facts  'as  is  war- 
ranted hy  a  consideration  of  the  usual  propensities 
or  passions  of  men,  the  particular  propensities  or 
passions  of  the  person  whose  act  is  in  question,  the 
course  of  business,  or  the  course  of  nature.'  " 

The  cause  of  action  which  the  plaintiff  has 
charged  here  was  read  to  you  earlier.  She  is  re- 
stricted to  the  cause  of  action  which  has  been 
charged  there,  that  is,  you  are  not  to  go  beyond  the 
nature  of  negligence  which  was  charged  and  seek 
out,  to  see  if  there  was  some  other  negligence,  be- 
cause she  has  loicked  out  what  she  thought  was  neg- 
ligence and  sued  upon  that,  and  the  case  is  re- 
stricted to  that. 

Now,  I  see  that  I  made  the  same,  or  engaged  in 
the  same  conduct  with  respect  to  the  definition  of 
presumption  that  I  did  with  respect  to  inference, 
so  I  will  look  the  right  one  up.  It  has  been  read  to 
you  before,  but  so  you  will  know  what  part  of  my 
instruction  concerning  presumption  is  the  official, 
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proper  one,  I  will  read  the  proi)er  part  to  you 
again,  and  you  are  to  disregard  any  other  defini- 
tion of  presumption. 

''A  presumption  is  a  deduction  which  the  law  ex- 
pressly directs  to  be  made  from  particular  facts. 
It  may  be  controverted  by  other  evidence,  direct  or 
indirect;  but  unless  so  controverted,  the  jury  is 
bound  to  find  in  accordance  wdth  the  presumption." 

If  I  told  you  that  Mr.  Hutchison  was  acting 
within  the  [820]  performance  of  his  duties  at  the 
time  that  the  incident  which  resulted  in  his  death 
took  place,  that  was  an  inadvertence,  for  it  was  my 
intention  to  tell  you,  and  I  do  tell  you  now  that 
whether  or  not  Mr.  Hutchison  was  working  within 
the  scope  of  his  employment  at  the  time  of  the  in- 
jury is  a  question  exclusively  for  you. 

I  do  repeat  to  you  that  it  makes  no  difference 
whether  he  was  on  Articles  or  not  on  Articles. 

The  court  instructs  you  also  that  it  is  the  law 
that  no  employer  is  ever  required  to  keep  the  prem- 
ises in  which  the  employees  work  absolutely  100  per 
cent  accident-proof. 

That  is  not  a  rule  which  the  law  requires  of  any- 
one. It  doesn't  require  it  of  you  or  any  person,  that 
they  keeji  things  absolutely  accident-proof  or  up 
to  the  very  last  minute. 

Someone  was  showing  me  the  other  day  power 

brakes  and  pointing  out  how  much  more  efficient 

I  they  are  on  a  car  than  ordinary  brakes.  I  don't 

know  whether  they  are  or  not,  but  there  was  a  time 

when  automobiles  had  only  two-wheel  brakes. 

Then  the   four-wheel  brake   came   along,   and   I 
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suppose  everyone  today  recognizes  that  the  four- 
wheel  brake  is  a  better  brake  than  the  two-wheel. 

You  don't  have  to  introduce  every  new  thing  that 
is  known  to  science,  but  you  must  keep  your  prem- 
ises within  which  employees  are  required  to  work, 
or  which  they  will  use  [821]  in  going  to  or  fro  from 
work  or  in  their  reasonable  access  to  the  place  of 
employment,  you  must  keep  those  premises  reason- 
ably safe.  "Reasonably"  is  the  key  word. 

Now,  as  to  exceptions  to  the  further  statement  of 
the  court  to  the  jury,  after  they  have  returned  fol- 
lowing the  statement  of  original  exceptions,  ap- 
proach the  bench,  if  there  are  any. 

(Whereupon,  the  following  proceedings  were 
had  in  the  presence  but  out  of  the  hearing  of 
the  jury:) 

The  Court:  You  don't  have  to  re-state  them  all 
over  again,  but  just  what  I  said,  did  I  say  any- 
thing wrong? 

Mr.  Simpson:    No  exception,  your  Honor. 

Mr.  Gallagher:  The  defendant  has  no  exception 
to  what  your  Honor  has  stated  here,  but  does  not 
withdraw  the  exceptions  which  it  has  already  stated 
and  is  not  satisfied  with  the  instructions,  as  a  whole, 
at  this  time.  [822] 

•Jf     *     -x-     *     * 

The  Court:    The  jury  will  now  retire  to  consider 

its  verdict  and  I  request  the  clerk  and  the  bailiff 

to  arrange  to  have  them  taken  to  lunch  as  soon  as 

possible,  because  it  is  now  almost  1:00  o'clock. 
***** 
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Friday,  October  14,  1955;  10:23  p.m. 

The  Court:    The  jury  present;  counsel  here. 

I  have  a  note  from  the  jury. 

"Re-read  your  instructions  regarding  faihire  to 
conduct  a  search,  and  that  this  form  of  negligence 
could  apply  only  to  the  first  cause  of  action ;  explain 
why  this  cannot  apply  to  the  second  cause  of  ac- 
tion." 

I  can't  re-read  it,  members  of  the  jury,  because 
that  was  one  I  didn't  read  in  the  first  instance. 
I  read  most  of  the  instructions  from  a  book  of  in- 
structions, which  has  been  compiled  by  a  group  of 
judges  here. 

But  the  instruction  with  respect  to  this  matter  of 
failure  to  conduct  a  search  was  extemporized  and  I 
will  either  try  that  again  or  have  the  one  I  gave  you 
this  morning  read  by  the  reporter.  Which  do  you 
prefer,  Mr.  Foreman,  or  do  you  have  any  x^i'efer- 
ence? 

Foreman  Eager:  I  think  we  would  like  to  have 
you  do  it,  try  it  again. 

The  Court:    All  right. 

The  plaintiff  claims  under  that  first  cause  of  ac- 
tion, which  you  will  recall  is  really  a  cause  of  ac- 
tion, which  if  it  existed,  existed  on  behalf  of  Mr. 
Hutchison  who  is  now  deceased.  [830] 

Plaintiff  claims  that  Mr.  Hutchison  was  injured 
due  to  the  negligent  failure  of  the  defendant  to 
provide  a  reasonably  safe  place  in  which  to  work. 
That  as  a  result  of  that  the  accident  occurred.  That 
]\Ir.  Hutchison  then  had  conscious  pain  and  suffer- 
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ing,  as  a  result  of  the  injuries  which  he  sustained 
after  the  accident  had  occurred. 

Now,  the  evidence  about  faihire  to  conduct  a 
search  was  offered  and  admitted  and  should  be  con- 
sidered for  just  this  purpose.  You  have  the  ques- 
tion. 

If  you  find  that  there  was  liability  because  of  the 
failure  to  use  reasonable  care  to  maintain  a  reason- 
ably safe  place  to  w^ork,  you  have  the  question  then 
of  determining  what  damages  should  be  awarded. 
Although  they  would  be  in  favor  of  this  lolaintiff, 
who  is  a  representative  of  Mr.  Hutchison's  estate 
here,  really  Mr.  Hutchison's  damage. 

Now,  if  Mr.  Hutchison  was  ha^dng  conscious 
pain  and  suffering  you  would  want  to  know  for 
long  a  period  he  had  such  conscious  pain  and  suffer- 
ing. And  hence,  the  failure,  if  there  v\^as  a  failure,  to 
search  for  him  would  be  proper  evidence  for  you  to 
have  in  your  mind  when  you  consider  how  long  that 
conscious  pain  and  suffering  lasted. 

Now,  there  is  the  question  of  whether,  under  all 
the  circumstances,  a  reasonably  prudent  master  of 
a  vessel  would  have  had  a  search  made.  You  will 
have  to  determine  that  if  you  come  to  that  ques- 
tion. [831] 

But  it  all  goes  to  the  pro]3lem  of  how  long  the 
man  lived  and  how  his  pain  and  suffering  could 
have  ])een  palliated  or  eased  if  he  had  l^een  found 
by  a  more  prompt  search  than  the  one  which  finally 
led  to  discovery  of  the  body.  That  is  how  the  failure 
to  make  a  search  enters  into  it. 

Then  there  is  a  question,  "Is  it  necessary  that  the 
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jury  find  that  there  was  conscious  pain  and  suffer- 
ing in  order  to  arrive  at  a  verdict  for  the  plaintiff 
under  the  first  cause  of  action?" 

It  is,  because  the  only  damage  that  is  claimed, 
under  the  first  cause  of  action,  is  damage  for  con- 
scious pain  and  suffering.  There  is  no  suit  for  loss 
of  earning  power  under  that  first  cause  of  action. 
There  is  no  suit  for  medical  expenses,  or  anything 
of  that  kind. 

It  is  just  a  suit  for  the  recovery  of  that  intangi- 
ble kind  of  damage,  which  results  from  conscious 
l^ain  and  suffering.  And  if  the  man  Hutchiso]i  lost 
consciousness  immediately  and  had  no  conscious 
l^ain  and  suffering,  then  no  matter  how  much  neg- 
ligence you  might  find  —  and  I  am  not  saying 
whether  you  should  find  any  or  whether  you 
shouldn't,  that  is  for  you — but  regardless  of  how 
much  pain  and  suffering  there  was,  it  is  that  pain 
and  suffering  that  must  be  appraised,  and  that  pain 
and  suffering  only,  because  there  was  no  other  item 
of  damage.  The  man  was  injured.  He  died  as  a  re- 
sult of  the  injury,  according  to  the  plaintiff's  [832] 
theory,  w^hicli  is  for  you  to  determine,  whether  it 
has  been  substantiated  hy  the  evidence.  And  the 
only  thing  for  which  you  are  asked  to  assess  a 
money  award  is  for  the  pain  and  suffering.  That  is, 
for  the  first,  and  unless  there  was  conscious  pain 
and  suffering  there  is  insufficient  to  establish  the 
first  cause  of  action. 

Then  we  have  a  question,  "Do  interrogatories  ap- 
ply only  to  the  second  cause  of  action  and  not  the 
first?  If  so,  does  it  follow  that  contributory  negli- 
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gence  on  the  part  of  the  deceased  should  not  be 
considered  in  the  verdict  as  to  the  first  cause  of 
action?" 

I  must  answer  you  that  contributory  negligence 
is  a  question  which  you  must  have  in  mind  and 
must  deal  with  as  to  both  causes  of  action. 

The  interrogatories,  as  they  have  been  drafted 
here,  apply  to  the  second  cause  of  action.  You 
should  have  the  same  basic  question  in  mind  with 
respect  to  the  first  cause  of  action,  meaning  the 
basic  question — if  you  find  that  a  cause  of  action 
has  been  established — as  to  whether  there  was  con- 
tributory negligence  and  if  so  to  what  extent,  be- 
cause even  if  this  seaman  did  have  conscious  pain 
and  suffering,  and  you  find  that  it  is  possible  to  de- 
termine some  amount  of  money,  which  would  be  a 
l^roper  award  of  damages  for  it,  if  the  seaman  him- 
self— meaning  Mr.  Hutchison — had  been  guilty  of 
contributory  negligence,  it  would  be  your  [833] 
duty  to  diminish  the  amoimt  of  damages  propor- 
tionately to  the  amount  of  negligence  of  Mr.  Hut- 
chison which  contributed  to  bringing  about  the  re- 
sult. And  you  will  have  that  principle  in  mind. 

But  so  far  as  answering  the  interrogatories  is 
concerned,  they  are  to  be  answered  only  as  to  the 
second  cause  of  action,  in  the  event  that  you  return 
a  verdict  in  favor  of  the  i)laintiff  on  the  second 
cause  of  action. 

Now,  these  causes  of  action  are  very  different, 
very  distinct.  The  first  one,  as  I  told  you  at  consid- 
erable length  this  morning,  is  actually  a  cause  of 
action  which  has  l)ecn  inherited  here  by  Mrs.  Hut- 
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chison  in  her  representative  capacity,  because  Mr. 
Hutchison,  who  was  the  owner  of  that  cause  of  ac- 
tion, is  dead,  but  it  is  a  cause  of  action  based  upon 
his  pain  and  suffering,  his  damages  suffered  during 
his  lifetime. 

The  second  cause  of  action  is  a  suit  brought  by  a 
widow  because  of  what  she  claims  was  the  negli- 
gence of  the  defendant  in  having  brought  about  the 
death  of  her  husband.  And  that  calls  upon  you,  if 
you  find  that  she  has  maintained  her  burden  of 
proof  on  that,  to  determine  what  damage  she  has 
suffered;  not  what  anyone  else  has  suffered.  Con- 
scious pain  and  suffering  of  Mr.  Hutchison  doesn't 
enter  into  it  at  all,  ])ecause  that  is  covered  by  the 
first  cause  of  action.  [834] 

The  only  element  of  damage  which  could  be 
awarded  under  the  second  cause  of  action  is  the 
loss,  if  there  has  been  a  loss  proved,  of  the  expect- 
ancy of  Mrs.  Hutchison  to  have  economic  provision 
made  for  her  by  her  husband,  to  be  supported  by 
him. 

She  says,  "I  have  lost  the  support  of  my  husband 
because  the  Linfield  Victory  did  not  use  reasonable 
care  to  provide  my  husband  with  a  reasonably  safe 
place  within  which  to  work,  and  because  of  that  I 
claim  damages  against  the  operators  of  the  Linfield 
Victory,  the  damages  being  the  amount  of  money,  as 
nearly  as  it  can  be  prudently  calculated,  that  I 
would  have  received  from  Mr.  Hutchison  had  he 
contimied  to  live." 

And  in  that  regard  you  bear  in  mind  that  I  read 
to  you  from  the  life  expectancy  tables,  which  show 
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that  Mrs.  Hutcliison  had  a  life  expectancy  at  the 
time  of  her  husband's  death  of  19  years;  that  that 
factor  should  be  considered. 

Don't  just  consider  that  she  is  going  to  live  19 
years.  She  might  live  longer,  she  might  live  less. 
But  the  history  of  whatever  organization,  group  of 
imderwriters  or  health  departments,  or  whoever  it 
was  that  compiled  that  standard  table  of  mortality 
experience,  shows  that  the  average  life  of  persons 
who  were  the  age  Mrs.  Hutchison  was  when  her 
husband  died  is  19  years. 

So  bear  in  mind  that  fact,  if  you  are  going  to  find 
for  her  on  the  second  cause  of  action,  and  always 
bear  in  [835]  mind  these  questions  of  whether  you 
do  or  do  not  find  for  the  plaintiff  are  questions  for 
you  and  that  I  am  not  telling  you  to  find  one  way 
or  the  other. 

Then  you  have  asked  that  I  read  you  the  causes 
of  action.  I  hope  I  can  find  them  here  among  the 
papers  we  had  this  morning.  I  don't  find  them  read- 
ily at  hand.  Can  you  hand  me  up  the  file  ? 

Here  they  are.  The  first  cause  of  action  in  its 
charging  language,  that  is,  the  essence  of  the  com- 
plaint reads  this  way: 

"That  on  or  about  the  24th  day  of  April,  1951,  the 
said  steamship  'Linfield  Victory'  was  in  the  port  of 
Baltimore,  State  of  Maryland;  that  on  said  date  the 
deceased  Nathanael  Patrick  Hutchison  was  engaged 
in  the  course  of  and  the  performance  of  his  duties, 
under  the  direction  of  an  agent  of  the  defendant 
Pacific- Atlantic  Steamship  Co.,  and  in  furtherance 
of  the  interest  of  said  defendant,  with  other  em- 
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ployees  of  said  defendant;  that  said  deceased  while 
so  engaged  was  directed  by  said  agent  of  said  de- 
fendant to  work  in  and  about  that  portion  of  said 
steamship  designated  as  the  No.  3  lower  tween  deck ; 
that  in  the  course  of  said  employment  in  said  por- 
tion of  the  ship,  deceased  had  occasion  to  use  and 
did  use  for  the  pur^oose  of  ascending  and  descend- 
ing from  and  to  said  No.  3  [836]  lower  tween  deck, 
a  ladder  within  a  vertical  triuik  extending  upward 
from  said  lower  deck  to  the  main  deck  of  said 
steamshix:>,  and  located  directly  adjacent  to  an  open 
ventilating  shaft;  that  in  the  course  of  said  duties 
and  employment,  deceased  fell  into  said  open  venti- 
lator shaft,  thereby  precipitating  him  to  the  bottom 
of  said  ventilator  shaft,  causing  him  to  sustain  dur- 
ing his  lifetime  devastating  and  permanent  per- 
sonal injuries  and  conscious  pain  and  suffering; 
that  said  injuries  were  directly  caused  by  reason  of 
the  negligence  of  said  defendant,  in  that  it  failed 
and  neglected  to  supply  said  deceased  with  suffi- 
cient safety  appliances,  in  and  about  said  venti- 
lator shaft  to  provide  a  reasonably  safe  place  in 
which  to  work." 

Now,  you  can  see  from  the  very  language  of  that, 
that  it  is  claimed  that  the  damages  were  suffered 
because  of  conscious  pain  and  suffering,  and  obvi- 
ously, if  a  seaman  has  personal  injuries  and  is 
treated  he  would  have  the  expense  of  treatment,  but 
this  man  had  no  expense  of  treatment  because  he 
died  before  any  was  given  him. 

He  might,  if  he  had  some  permanent  injury  and 
afterward  had  to  hol^ble  about  in  a  pained  and  dis- 
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abled  condition,  have  damages  that  you  award  him 
a  sum  of  money  covering  the  period  of  his  life  ex- 
pectancy; but  that  didn't  happen.  [837] 

The  only  thing  that  you  could  possibly  award  on 
that  first  cause  of  action  would  be  the  money  value, 
as  nearly  as  you  can  assess  money  value,  for  his 
conscious  pain  and  suffering. 

Now,  I  return  to  reading,  and  I  am  reading  you 
the  gist  of  the  second  cause  of  action,  which,  after 
stating  that  Mrs.  Hutchison  was  the  wife  of  Na- 
thanael  Patrick  Hutchison,  and  that  she  received 
the  usual  sui)port  that  a  wife  receives  from  her 
husband,  says: 

"That  as  a  result  of  said  injuries,  said  Nathanael 
Patrick  Hutchison  died  at  sometime  j^etween  the 
date  of  said  fall,  to-wit,  the  24th  day  of  April,  1951, 
and  the  date  on  which  said  deceased  was  discovered 
at  the  bottom  of  said  ventilating  shaft,  to-wit,  the 
30th  day  of  April,  1951,  the  exact  date  and  time  of 
the  death  being  to  the  plaintiff  unknown;  that  said 
Nathanael  Patrick  Hutchison  left  surviving  him  as 
a  dependent  the  plaintiff  herein,  Emma  Hutchison, 
who  has,  as  a  direct  consequence  of  said  death,  suf- 
fered damages"  and  as  a  matter  of  law  the  only 
damage  for  which  she  could  collect. 

If  you  find  that  the  death  was  caused,  as  it  has 
been  alleged  to  have  been  caused,  if  you  find,  as  a 
matter  of  fact,  it  was  so  caused,  the  only  damage 
for  which  she  can  collect  is  her  money  loss  reason- 
ably calculated  to  l)e  sustained  [838]  by  her  by  rea- 
son of  the  fact  that  she  has  been  deprived  of  con- 
tribution to  her  support  by  her  husband  over  what- 
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ever  period  of  time  you  find,  as  reasonably  prudent 
jurors,  carefully  calculating  it,  she  has  been  de- 
prived of  that. 

And  there  is  only  one  lawsuit  in  which  she  can 
collect,  that  is,  she  can't  come  back  here  next  year 
and  say,  "I  want  more."  And  if  she  dies  tomorrow, 
and  you  read  about  it,  if  you  have  returned  a  ver- 
dict, you  couldn't  come  in  and  take  any  of  it  away. 
You  just  have  to  determine  what  the  natural  ex- 
pectancies are  and  what  sum  of  money  can  be 
awarded  today  on  that  second  cause  of  action. 

All  of  this,  of  course,  is  only  pro\dded  you  do 
find  that  the  death  was  caused  as  has  been  con- 
tended by  the  plaintiff,  and  the  plaintiff  contends 
that  it  was"  *  *  *  directly  caused  by  reason  of  the 
negligence  of  said  defendant,  in  that  it  failed  and 
neglected  to  supply  said  deceased  with  sufficient 
safety  appliances  in  and  about  said  ventilator  shaft 
to  provide  a  reasonably  safe  place  in  which  to 
work." 

That  it  negligently  did  that.  That  is  the  type  of 
negligence  that  is  alleged,  not  any  other. 

Foreman  Eager:    Your  Honor. 

The  Court:    Yes. 

Foreman  Eager:  Do  I  understand  you  correctly 
by  that  last  remark,  that  where  you  have  referred 
to  the  type  of  negligence  that  is  alleged  in  the  sec- 
ond cause  of  action,  [839]  that  the  negligence  and 
failure  to  conduct  a  search  was  not  alleged  in  the 
second  cause  of  action? 

The  Court:     That  is  true.  You  see,  it  couldn't 
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enter  into  the  second  cause  of  action  because,  in  any 
event,  the  woman  has  lost  a  husband. 

N'o^Y,  when  he  died  if  he  did  not  die  because  of 
negligence  she  has  no  claim.  If  he  did  not  die  be- 
cause of  the  particular  kind  of  negligence  charged 
here  she  has  no  claim  upon  this  defendant.  But  if 
he  did  die  because  of  the  particular  negligence, 
wdiich  has  been  charged  here,  then  her  right  accrued 
the  moment  he  died. 

And  it  wouldn't  make  any  difference  whether  he 
was  immediately  discovered,  whether  his  body  was 
immediately  discovered  or  wiiether  it  wasn't.  It 
wouldn't  have  made  any  difference  if  they  had  seen 
him  fall  and  had  immediately  taken  him  to  a  hospi- 
tal, and  he  had  had  the  best  of  care  and  comfort 
and  was  given  sedatives  so  that  he  didn't  suffer  at 
all.  But,  nonetheless,  he  died. 

Her  cause  of  action  is  based  upon  the  fact  that 
she  has  lost  the  support  of  that  husband  due  to  the 
negligence  of  the  defendant,  meaning  the  particular 
kind  of  negligence  which  has  been  charged  here. 

And  that  doesn't  include  the  making  of  a  search 
for  him,  but  it  does  include,  of  course,  and  is  based 
upon  his  death  under  the  circumstances  which  she 
has  claimed  brought  [840]  that  death  al)out. 

So  whether  a  search  was  made  or  not  has  nothing 
to  do  with  the  second  cause  of  action.  It  might  have 
something  to  do  with  the  first  cause  of  action;  that 
is  up  to  you. 

Now,  you  asked  something  else,  one  more  ques- 
tion here,  as  I  read  these : 

"Some  jurors  recall  that  someone  testified  that 
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they  had  observed  screens  on  the  ventilator  shafts 
of  other  Victory  ships.  Do  you  recall  any  such  tes- 
timony ?" 

AYell,  it  is  not  whether  I  recall  it  indi^^.dually,  but 
whether  there  was  such  testimony,  and  the  court, 
fortunately,  has  an  official  recollection  w^hich  is  bet- 
ter than  either  mine  or  yours. 

I  wonder,  can  coimsel  indicate  the  testimony  of 
any  particular  Avitness  who  testified  ui^on  this  par- 
ticular subject? 

Mr.  Simpson:  Yes,  your  Honor.  The  witness 
Amundsen  so  testified. 

Mr.  Gallagher:  I  would  like  to  have  counsel  read 
it  from  the  deposition  as  we  read  it,  where  he  said 
that  he  had  seen  screens  on  other  Victory  ships. 
That  was  the  question.  iSot  other  ships,  l)ut  other 
Victory  shii)s.  I  don't  think  he  mentioned  Victory 
ships  in  that  answer.  I  didn't  bring  my  file. 

The  Court:  The  testimony  actually  should  be 
read  from  our  reporter's  notes.  But  do  I  take  it, 
Mr.  Gallagher,  [841]  that  you  are  suggesting  that 
for  convenience  it  be  read  from  the  deposition? 

Mr.  Gallagher :    Let  us  look  it  over  together. 

The  Court:    All  right. 

Mr.  Gallagher:  Make  sure  that  he  is  only  read- 
ing only  parts  that  were  read  into  the  record. 

Mr.  Simpson:     May  I  ask 

Mr.  Gallagher :    Or  have  the  reporter  read  it. 

Mr.  Simpson :  May  I  ask  the  question  be  re-read, 
so  there  will  be  no  misleading  in  any  way? 

The  Court:  I  will  i^ass  all  of  these  questions 
down  to  the  clerk,  who  Vvdll  hand  them  to  counsel. 
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If,  with  respect  to  any  of  the  questions,  I  have 
not  answered  them  fully  or  with  clarity,  if  you  will 
indicate  wherein  I  can  improve  it,  I  will  try  to  do 
so,  but  if  you  made  any  such  indication,  let's  do 
that  at  the  side. 

Mr.  Simi3son:  The  reason  I  asked  for  the  ques- 
tion is  it  says  "on  the  shafts  of  other"  and  it  is  un- 
derlined Victory  ships. 

The  x^articular  portion  to  which  I  referred,  in 
starting  to  answer  this,  to  my  knowledge  there  is 
no  testimony  that  they  were  seen  on  other  Victory 
ships. 

The  Court:    It  was  on  other  ships? 

Mr.  Simpson:    That  is  correct. 

Mr.  Gallagher:  I  would  like  to  see  those  ques- 
tions, too.  [842] 

The  Court :  They  have  been  passed  to  Mr.  Galla- 
gher. 

The  foreman  has  his  hand  up. 

Foreman  Eager:  Your  Honor,  I  feel  sure  that 
some  jurors  still  feel  that  they  should  be  permitted 
to  consider  the  matter  of  negligence  in  not  conduct- 
ing a  search,  in  connection  with  the  cause  of  action, 
the  second  cause  of  action.  If  you  wish,  I  can  tell 
you  why. 

The  Court:  It  would  be  unlawful  for  you  to  tell 
me  why.  We  are  a  court  of  law,  so  we  have  to  live 
by  it. 

Foreman  Eager:  Will  you  tell  us,  is  it  because 
it  was  not  set  forth  in  the  complaint,  is  that  the 
reason  we  cannot  consider  if? 

The  Court:    No.  No,  that  is  not  the  reason.  The 
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reason  is  that  the  law  just  does  not  allow  damages 
for  failure  to  make  the  search,  that  is,  it  does  not 
allow  damages  to  the  widow. 

Of  course,  there  might  conceival)ly  be  some  situ- 
ations in  human  affairs  where  there  would  be  such 
a  cause  of  action,  but  this  is  not  that  kind  of  a  suit. 

This  is  a  suit  ])rought  by  a  woman  who  says,  "I 
was  the  dependent  wife  or  partially  dependent  wife 
of  a  man  who  had  been  killed  due  to  x^articular  neg- 
ligence of  the  defendant." 

And  if  she  is  right  in  that,  then  she  is  entitled  to 
be  compensated  for  her  money  loss.  The  law  is  very 
hard  on  all  matters.  It  takes  the  view  that  a  money 
loss  is  what  is  [843]  compensated  in  courts  and 
money  loss  is  what  she  suffered. 

You  will  note  that  I  have  not  said  that  you  could 
consider  the  loss  of  society  of  the  husband.  That  is 
not  an  element  on  this  type  of  damage.  It  is  the  fi- 
nancial loss  to  the  lady. 

Mr.  Simjoson:  Your  Honor,  could  counsel  ap- 
proach the  bench  for  just  a  moment '^ 

The  Court:     Yes. 

(Whereupon,  the  following  proceedings  were 
had  in  the  presence  but  out  of  the  hearing  of 
the  jury:) 

Mr.  Simpson:  Your  Honor,  while  I  believe  this 
particular  foreman  is  expressing  as  the  question  of 
the  jury,  what  it  has  in  mind  is  the  fact  that  the 
plaintiif  did  incorx:>orate  Paragraph  IX,  failure  to 
search,  as  part  of  ih^Q  second  cause  of  action. 

The  Court:  The  foreman  can't  know  that  be- 
cause we  didn't  read  the  complaint  to  them. 
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Mr.  Simpson:  I  was  about  to  add  lie  doesn't 
know  that  was  in  there,  but  the  reason  the  x)lctintiff 
had  inckided  it  was  because  of  the  idea,  among 
other  things,  l)ut  for  the  faihire  to  search  this  man 
might  have  l^een  found  and  there  would  have  been 
the  thought  that  his  life  would  have  been  saved. 
And  I  believe  they  are  thinking  the  same  way,  this 
would  constitute  part  of  the  negligence  of  the  pecu- 
niary loss.  [844] 

The  Court:  That  is  a  factual  question,  isn't  it, 
Mr.  Gallagher? 

Mr.  Gallagher:  I  don't  believe  so.  I  think  the 
jury,  by  the  questions,  has  indicated  that  it  will  find 
for  the  defendant  on  the  question  of  the  allegation 
which  the  plaintiff  has  made,  to  the  effect  that  there 
was  a  negligent  failure  to  supply  sufficient  safety 
appliances  in  and  about  the  ventilator  shaft,  to  pro- 
"VT^de  a  reasonably  safe  place  to  work. 

What  they  are  trying  to  do  is  to  find  out  whether, 
even  v>dth  that  finding,  they  could  render  a  verdict 
in  favor  of  the  plaintiff  on  this  failure  to  search 
theory. 

Now,  I  say  to  this  your  Honor,  and  I  hope  I  am 
not  offending  your  Honor  this  evening :  If  that  is  a 
cause  of  action  it  is  a  separate  and  distinct  cause  of 
action,  as  to  which  your  Honor  would  have  to  sub- 
mit separate  verdicts  and  split  it  up  into  three 
causes  of  action,  because  it  would  be  extremely  un- 
fair to  permit  this  jury  to  render  an  opaque  verdict 
on  that  second  cause  of  action  for  damages,  when 
these  questions  indicate  what  they  would  like  to  do 
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is  to  find  out  whether,  on  the  death  cause  of  action, 
they  can  base  it  on  a  faihire  to  search. 

Now,  the  reason,  I  contend,  that  your  Honor  is 
required  under  the  law  to  sul^mit  that  as  a  sexDarate 
and  distinct  verdict  form  is  that  unless  you  do  that 
you  can't  tell  what  they  found  on  the  specific  alle- 
gations in  Paragraph  VIII,  [845]  and  nobody  else 
can. 

Now,  nobody  is  asking  for  anything  that  is  un- 
fair. The  defendant  doesn't  want  the  court  to  be 
partial  to  the  defendant.  But  the  defendant  does 
want  the  court  to  do  whatever  should  be  done  to 
make  the  verdict  of  the  jury  understandable. 

I  think  your  Honor  can  see  what  I  am  talking 
about.  I  called  that  to  your  Honor's  attention  the 
other  day.  I  said  that  if  there  are  three  causes  of 
action  you  have  to  have  three  separate  forms  of 
verdict  and  make  them  distinct.  A  verdict  labeled 
"Search  cause  of  action" 

The  Court:  The  Complaint  did  not  start  out — 
that  is,  if  we  start  with  the  comx)laint  w^e  don't  see 
three  separate  causes  of  action,  do  we? 

Mr.  Gallagher:  Your  Honor,  if  there  is  a  cause 
of  action  which  can  be  predicated  upon  the  failure 
to  search  and  a  failure  to  find,  it  is  entirely  sepa- 
rate and  distinct  from  the  cause  of  action  based 
upon  a  failure  to  supply  safety  appliances,  because 
the  injuries  were  sustained  when  the  man  hit  the 
bottom  of  the  trunk,  and  I  think  your  Honor  will 
recall  I  cited  the  case  of  Hunt  v.  The  Union  Oil 
Company,  111  Fed.  (2d),  to  convince  your  Honor 
that  a  cause  of  action  for  aggravation  of  existing 
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injuries  is  separate  and  distinct  from  the  cause  of 
action  for  the  existing  injuries;  this  is  the  same 
thing. 

The  Court:  I  think  cases  are  abundant  on 
that.  [846] 

Mr.  Gallagher:  I  think  what  your  Honor  ought 
to  do,  if  you  believe  that  is  a  factual  question,  so  far 
as  the  cause  of  action  for  death  is  concerned,  your 
Honor  submit  some  special  interrogatories  to  them 
or  you  should  submit  another  form  of  verdict  to 
them,  and  tell  them  that  they  have  got  to  find  in 
favor  of  the  defendant  on  the  alleged  neglect  to 
supply  sufficient  safety  appliances,  if  they  find  the 
burden  of  proof  has  failed  in  that,  so  their  verdict 
will  not  be  opaque  and  unfair  and  unintelligible. 

The  Court:    Let  me  read  the  interrogatories. 

I  think,  Mr.  Simpson,  you  are  limited  here  in 
your  second  cause  of  action. 

You  say  that  as  a  result  of  said  injuries  that 
Nathanael  Patrick  Hutchison  dies.  You  didn't 
allege  he  died  because  he  was  not  foimd  seasonably. 

Mr.  Simpson:    If  you  recall,  we  allege 

The  Court:  I  just  had  those  charging  para- 
graphs excised  from  it  for  my  convenience  here  at 
the  bench. 

Mr.  Simpson:  The  paragraph  which  is  incorpor- 
ated by  reference  as  the  first  paragraph  of  tlie  sec- 
ond cause  of  action 

The  Court:  We  will  get  it.  My  problem,  as  I 
mentioned  it  there,  or  the  problem,  rathei^,  is  that 
the  second  cause  of  action  says,  "said  injuries"  and 
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''said  injuries"  are  always  referred  to  as  emanating 
from  the  inadequacy  of  [847]  the  safety  devices. 

Your  Paragraph  IX  says: 

"That  defendant  and  its  employees  were  further 
negligent  in  failing  to  search  for  and  discover  said 
deceased  Nathanael  Patrick  Hutchison  at  the  bot- 
tom of  said  ventilating  shaft  in  said  injured  condi- 
tion until  six  days  after  said  fall,"  but  it  doesn't 
then  go  on  and  allege  there  was  any  damage  as  a 
result  of  that. 

It  is  thrown  in,  so  far  as  reading  the  complaint 
is  concerned,  as  kind  of  a  gratuitous  observation 
that  they  were  a  callous  employer,  but  without  any 
drawing  of  a  damage 

Mr.  Simpson:  Isn't  the  fall,  your  Honor,  in  the 
category  of  the  damage,  referring  to  "said  injur- 
ies", injuries  of  the  fall? 

The  Court:    I  don't  follow  you. 

Mr.  Simpson :  If  a  man  falls,  as  alleged  in  Para- 
graph VTII,  and  we  incorporate,  when  we  take  up 
our  first  paragraph  in  our  second  cause  of  action, 
that  if  the  fall  was  part  of  the  injuiy  the  very  fact 
that  he  fell 

The  Court :  It  is  not  alleged  any  damages  flowed 
from  the  failure  to  find  him. 

Mr.  Simpson :  Well,  excepting  his  death,  which  is 
alleged,  because  they  refer  to  "said  injuries". 

Our  whole  reason  for  incorporating  that  [848] 
paragraph  in  the  second  cause  of  action  was  that 
we  believed  that  the  failure  to  conduct  a  search — 
had  it  been  conducted  there  might  have  been  a  sav- 
ing of  the  man's  life,  and  there  would  be  no  cause 
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of  action  on  the  first  one,  and  this  was  a  violation 
of  their  duty,  the  agent,  as  not  only  to  the  safety 
appliances,  within  the  scope  of  the  Jones  Act 

The  Court:  I  don't  think  you  could  sustain  a 
judgment  on  that,  not  in  this  state  of  the  pleading. 
'  I  am  sorry,  I  would  like  to  give  that  instruction. 
I  don't  think  the  pleadings  would  warrant  it. 

Mr.  Simpson:  My  whole  point,  your  Honor,  is 
that  I  feel,  in  finding  that  this  widow  suifers  a 
pecuniary  loss  because  of  his  death,  they  must  first 
find  there  was  negligent  conduct  on  the  part  of  the 
defendant,  and  but  for  that  this  wouldn't  have  hap- 
pened. 

The  Court :    That  is  right. 

Mr.  Simpson:  We  do  allege  that  they  did  not 
search.  The  jury  have  at  least  considered  that  within 
the  framework  of  the  negligence  that  led  to  the 
death. 

The  Court:  You  didn't  allege  there  was  a  bit  of 
aggravation  because  they  didn't  find  him.  You  just 
allege  that  they  didn't  search  for  him. 

Mr.  Gallagher:  Your  Honor,  may  I  point  out, 
that  under  the  Federal  Rules  of  Civil  Procedure, 
while  it  is  permissible  to  say  ''first  cause  of  action, 
second  cause  of  action"  and  [849]  so  forth,  there 
are  cases  which  hold  that  if  you  set  forth  separate 
claims  in  separate  paragraphs  that  is  all  that  is  re- 
quired. 

Of  course,  you  have  got  to  allege  a  fact  showing 
some  proximate  causal  connection  between  what 
you  do  allege  and  what  you  do  claim. 

Assuming,  without  conceding,  there  are  inferred 
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facts  sufficient  to  show  plaintiff  is  entitled  to  relief 
on  the  theory  that  this  was  a  negligent  failure  to 
search  for  him,  and  that  such  negligent  failure 
proximately  contributed  to  his  death.  That  would  be 
separate  and  distinct  entirely  from  the  cause  of 
action  which  is  predicated  wpon  the  condition  of 
the  masthouse  appliances. 

Therefore,  as  I  have  contended  and  do  now  con- 
tend, if  the  court  submits  that  theory  to  the  jury, 
which  I  don't  think  the  court  should,  the  court  must 
sul3mit  separate  forms  of  verdict  and  have  them 
labeled  so  we  will  know  what  the  jury  has  done. 
Otherwise,  the  defendant  would  be  dej^rived  of  its 
loroperty  without  due  process  of  law,  in  that  there 
is  no  finding  with  reference  to  that  XDarticular  al- 
leged cause  of  action. 

Mr.  Simpson  claims  there  are  three  separate 
causes  of  action.  That  is  what  he  claims. 

The  Court:  He  hasn't  alleged  three.  I  cannot 
give  the  instruction  that  he  requests  or  submit  an 
interrogatory —  [850]  if  I  submit  an  interrogatory 
on  that  and  the  jiuy  returned  it,  you  could  appeal 
on  the  ground  that  it  is  not  the  cause  of  action 
that  is  pleaded  in  the  amended  complaint,  and  I 
think  you  would  be  sustained  on  it. 

Mr.  Gallagher :  Well,  your  Honor  said  something 
about  these  instructions  that  you  have  given  the 
jury  since  they  came  back. 

The  defendant  excepts  to  the  instructions  which 
your  Honor  has  given  to  the  jury  since  they  came 
down  this  evening  upon  the  gromid  that  these  in- 
structions given  to  the  jury  are  argumentative.  They 
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are  not  confined  to  the  statement  of  principles  of 
]aw  applicable  to  the  case. 

They  do  not  cover  the  issues  Avhich  the  court 
purported  to  state  to  the  jury.  The  court  refers  to 
negligence  and  so  forth  and  so  on,  but  they  are,  I 
think,  unfair  to  the  defendant. 

The  court  keeps  constantly  referring  to  the  fact 
that  this  poor  mdow  has  lost  her  husband  and  she 
has  sustained  a  monetary  loss,  and  so  forth  and 
so  on.  ^^'^^^I 

Now,  I  call  your  Honor's  attention — oh,  and  in 
reading  averments  of  the  complaint,  I  again  request 
your  Honor  to  tell  the  jury  unequivocally  that  the 
averments  of  the  complaint  do  not  constitute  facts 
and  do  not  constitute  any  evidence  in  this  case. 

And  this  question [851] 

The  Court:  Before  I  forget,  I  will  tell  them 
that. 

Mr.  Gallagher :    had  not  been  answered. 

(Whereupon,  the  following  proceedings  were 
had  in  the  presence  and  the  hearing  of  the 
jury:) 

The  Court:  Members  of  the  juiy,  I  have  read  a 
portion  of  the  complaint  to  you.  A  complaint  is  not 
evidence.  It  is  the  allegation.  The  evidence  is  what 
you  heard  from  the  witness  stand,  what  you  have 
seen  in  the  exhibits. 

The  complaint  merely  states  the  charge  that  the 
plaintiff  has  made  against  the  defendant.  It  is  the 
pleading  and  not  the  proof. 

(Whereupon,  the  following  proceedings  were 
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had  in  the  presence  but  out  of  the  hearing  of 
the  jury:) 

Mr.  Gallagher:  Now,  this  question  reads  as  fol- 
lows : 

"Is  it  necessary  that  the  jury  find  that  there  was 
conscious  pain  and  suffering  in  order  to  arrive  at 
a  verdict  for  the  plaintiff  under  the  first  cause  of 
action'?" 

Now,  I  respectfully  submit  that  that  question 
should  be  answered  categorically.  The  answer  is 
either  yes  or  no. 

The  question  should  be  read  to  the  jury  and  the 
answer  given.  I  think  the  only  possi])le  answer  that 
you  should  give  to  that  interrogatory  is  yes.  And 
they  should  be  instructed  to  disregard  what  you 
have  said. 

The  Court:  I  will  not  instruct  them  to  [852] 
disregard  anything  I  have  said.  It  has  all  been  the 
law. 

(Whereupon,  the  following  proceedings  were 
had  in  the  presence  and  the  hearing  of  the 
jury:) 

The  Court:    One  of  your  questions  to  me  reads: 

"Is  it  necessary  that  the  jury  find  that  there  was 
conscious  pain  and  suffering  in  order  to  anive  at 
a  verdict  for  the  plaintiff  under  the  first  cause  of 
action?" 

The  answer  is  yes. 

Now,  members  of  the  jury,  have  we  answered  the 
questions  you  had  in  mind? 

Foreman  Eager:    Yes,  sir. 

The  Court:  It  is  after  11:00  o'clock.  Do  you 
want  to  work  further  on  the  case  tonight  or  not? 
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I  see  some  of  you  nodding  affirmatively.  We 
don't  want  to  make  you  work  when  you  are  fa- 
tigued. 

We  will  send  you  to  a  hotel  if  you  desire.  You  can 
resume  deliberations 

Foreman  Eager:  I  think  we  would  like  to  work 
for  a  little  while. 

The  Court:  All  right.  You  may  retire  to  the 
jury  room  to  further  consider  your  verdict.  But,  if, 
in  the  course  of  the  deliberations,  you  come  to  the 
point  where  you  wish  the  court  to  have  you  sent  to 
a  hotel  for  the  night,  bear  in  mind  I  will  do  so 
as  soon  as  you  let  me  know.  [853] 

Foreman  Eager:  If  we  should  make  a  decision 
on  one  cause  of  action  and  not  the  other,  w^ould 
you  like  to  know  that  tonight  or  Avould  you  like  to 
have  us  hold  that  until 

The  Court:  I  think  we  should  have  the  entire 
verdict  at  one  time. 

Foreman  Eager:    Thank  you. 

The  Court:  Recess  until  we  hear  from  the  jury 
further. 

(Whereupon,  at  11:12  p.m.  the  jury  retired 
to  deliberate  further.)   [854] 

October  15,  1955,  12 :04  a.m. 
The  Court:    Have  you  arrived  at  a  verdict? 
Foreman  Eager:    Yes,  your  Honor. 
The  Court:     Have  you  signed  it? 
Foreman  Eager:    Yes,  your  Honor. 
The  Court:     Dated  it? 
Foreman  Eager:     Yes,  your  Honor. 
The  Court:    What  date  did  you  put  on  it? 
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Foreman  Eager :    Yesterday,  the  14th. 

The  Court:  Put  today's  date  on  it.  That  is  im- 
portant. It  will  make  it  accurate  and  also,  since 
you  had  to  work  into  another  day,  you  are  entitled 
to  another  day's  honorarium  for  your  services  here. 
You  can't  get  it  if  you  back-date  the  verdict. 

You  may  now  read  the  verdict. 

Foreman  Eager :  Shall  I  read  the  interrogatories 
or  the  just  the  verdict. 

The  Court:  Read  the  verdict  and  then  the  inter- 
rogatories after  the  verdict. 

Foreman  Eager:     All  of  it,  your  Honor? 

The  Court :  I  am  sorry,  yes.  It  is  the  jury's  ver- 
dict and  the  jury  should  speak  it. 

Foreman  Eager:  "First  Cause  of  Action" — shall 
I  read  the  number?  [855] 

The  Court:  No,  you  can  just  get  into  the  body 
of  it.  You  don't  have  to  read  the  title  or  the  num- 
ber. 

Foreman  Eager:    "(Personal  Injuries) 

''Upon  the  first  cause  of  action,  we  the  jury  find 
in  favor  of  the  defendant,  Pacific-Atlantic  Steam- 
ship Company,  and  against  the  plaintiff,  Emma 
Hutchison,  administratrix  of  the  estate  of  Nathan- 
ael  Patrick  Hutchison,  deceased.  Signed  William  H. 
Eager,  Foreman  of  the  Jury.  Dated  at  Los  Angeles, 
California  this  15th  day  of  October,  1955. 

"Second  Cause  of  Action  (Damages  for  Death)  • 

"Upon  the  second  cause  of  action,  we  the  jury  find 
in  favor  of  the  plaintiff,  Emma  Hutchison,  admin- 
istratrix of  the  estate  of  Nathanael  Patrick  Hut- 
chison, deceased,  and  against  the  defendant.  Pacific- 
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Atlantic  Steamship  Company,  and  fix  plaintiff's 
damages  in  the  sum  of:  $45,000.00.  William  H. 
Eager,  Foreman  of  the  Jury.  Dated  this  15th  day 
of  October,  1955. 

''Interrogatory  No.  1:  "What  are  the  total  pecu- 
niary damages  sustained  by  Emma  Hutchison  by 
reason  of  the  death  of  Nathanael  Patrick  Hutchi- 
son? I 

$50,000.00. 
•   "Interrogatoiy  No.  2:     [856]   "Was  Nathanael 
Patrick  Hutchison  guilty  of  any  negligence  which 
proximately  contributed  to  his  death? 

"Yes. 

"Interrogatory  No.  3:  "If  your  answer  to  Inter- 
rogatory No.  2  is  'yes',  state  the  extent  in  percen- 
tage that  the  negligence  of  Nathanael  Patrick  Hut- 
chison proximately  contributed  to  his  death. 

"Ten  per  cent. 

"B  Translate  the  percentage  into  dollars  as  a 
percentage  of  the  amount  given  by  you  in  answer 
to  Interrogatory  No.  1.  What  is  the  amount  thus 
computed  ? 

"5,000.00. 

"Interrogatory  No.  4:  "Subject  the  amount  of 
monej^  stated  by  you  in  answer  to  Interrogatory  No. 
3  B  from  the  amount  of  money  stated  by  you  in 
your  answer  to  Interrogatory  No.  1.  What  is  the 
result  of  this  computation? 

"$45,000.00. 

"The  handwritten  portion  of  the  foregoing  con- 
stitute answers  made  by  the  jury  to  the  typewritten 
portion  which  are  interrogatories  submitted  to  the 
jury  for  its  answers.  [857] 
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''Dated:  October  15tli,  1955.  Signed  William  H. 
Eager, 

Foreman  of  the  Jury." 

The   Court:     Thank  you.   Will  you  hand  those 
verdicts  to  the  bailiff,  who  will  give  them  to  the 
clerk. 

The  clerk  will  call  the  roll  of  the  jury.  Will  one 
overall  poll  be  sufficient,  or  do  you  vdsh  a  poll  as  to 
each  verdict  and  each  interrogatory? 

Mr.  Gallagher:    I  think  one  will  be  sufficient. 

The  Court:    All  right.  One  poll. 

These  will  be  the  last  questions  we  will  ask  you. 

The  Clerk:  Mr.  Metzler,  is  this  your  verdict  as 
presented  and  read? 

Juror  Metzler:     It  is. 

The  Clerk :  Mrs.  Korengold,  is  this  your  verdict 
as  presented  and  read? 

Juror  Korengold:     It  is. 

The  Clerk:  Mr.  Eager,  is  this  your  verdict  as 
presented  and  read? 

Foreman  Eager:     It  is. 

The  Clerk:  Mr.  Clark,  is  this  your  verdict  as 
presented  and  read? 

Juror  Clark:    It  is. 

The  Clerk:  Mrs.  Sealfon,  is  this  your  verdict  as 
presented  and  read? 

Juror  Sealfon:    It  is.  [858] 

The  Clerk:  Miss  Jeffreys,  is  this  your  verdict  as 
presented  and  read? 

Juror  Jeffreys:    It  is. 

The  Clerk:  Mrs.  Booth,  is  this  your  verdict  as 
presented  and  read? 

Juror  Booth:    It  is. 
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The  Clerk:     Mr.  Duber,  is  this  your  verdict  as 
presented  and  read? 

Juror  Duber:     It  is. 

The  Clerk:    Mrs.  Bannister,  is  this  your  verdict 
as  x)resented  and  read? 

Juror  Bannister:    It  is. 

The  Clerk:    Mrs.  Be  Young,  is  this  your  verdict 
as  presented  and  read? 

Juror  Be  Young:    It  is. 

The  Clerk:     Mrs.  Schindler,  is  this  your  verdict 
as  presented  and  read  ? 

Juror  Schindler:     It  is. 

The  Clerk:    Mr.  Curran,  is  this  your  verdict  as 
presented  and  read? 

Juror  Curran:    It  is. 

The  Court:    Enter  the  verdicts,  and  enter  judg- 
ment upon  the  verdicts. 
***** 

[Endorsed] :  Filed  February  27,  1956. 


[Endorsed] :  No.  15091.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Pacific- Atlantic 
Steamship  Company,  a  corporation,  Appellant,  vs. 
Emma  Hutchison,  Administratrix  of  the  Estate  of 
Nathanael  Patrick  Hutchison,  deceased.  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  Bistrict  Court  for  the  Southern  Bistrict  of 
California,  Central  Bivision. 

Filed:    April  9,  1956. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the   Ninth   Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15091 

PACIFIC-ATLANTIC  STEAMSHIP  COM- 
PANY, a  corporation,  Appellant, 

vs. 

EMMA  HUTCHISON,  Administratrix  of  the 
Estate  of  Nathanael  Patrick  Hutchison,  de- 
ceased. Appellee. 

STATEMENT  OF  THE  POINTS  ON  WHICH 
APPELLANT  INTENDS   TO  RELY 

1.  The  court  erred  in  denying  defendant's  writ- 
ten motion  to  strike  the  matter  contained  in  Para- 
graph IX  of  the  First  Amended  Complaint;  said 
written  motion  having  been  filed  in  October,  1952; 
and  erred  in  denying  defendant's  oral  motions,  dur- 
ing the  course  of  the  last  trial,  to  strike  said  matter. 

2.  The  court  erred  in  denying  defendant's  mo- 
tion for  a  directed  verdict  with  respect  to  the 
matter  set  forth  in  Paragraph  IX  ''That  defend- 
ant Pacific- Atlantic  Steamship  Co.  and  its  em- 
ployees were  further  negligent  in  failing  to  search 
for  and  discover  said  deceased  Nathanael  Patrick 
Hutchison  at  the  bottom  of  said  ventilating  shaft 
in  said  injured  condition  until  six  days  after  said 
fall,  to-wit,  on  the  30th  day  of  April,  1951,  after 
said  steamship  had  proceeded  to  and  was  in  the 
Port  of  Philadelphia,  State  of  Pennsylvania." 

3.  The  court  erred  in  permitting  the  plaintiff  to 
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introduce  irrelevant,  immaterial,  impertinent,  and 
passion  and  prejudice  arousing  evidence  upon  the 
subject  of  defendant's  failure  to  search  for  and 
discover  Hutchison  at  the  bottom  of  said  ventilating 
shaft  in  an  injured  condition  prior  to  his  death. 

4.  The  court  erred  in  denying  defendant's  oral 
motions  to  withdraw  the  subject  of  defendant's 
failure  to  search  for  and  discover  Nathanael  P. 
Hutchison  in  an  injured  condition  and  prior  to  his 
death  from  the  consideration  of  the  jury. 

5.  The  court  erred  in  denying  defendant's  mo- 
tion for  a  directed  verdict,  at  the  close  of  the  evi- 
dence offered  by  the  plaintiff,  with  respect  to  the 
claim  or  count  designated  as  the  "Second  Cause  of 
Action"  in  the  first  amended  complaint. 

6.  The  court  erred  in  each  and  every  ruling, 
order,  decision  or  action  adverse  to  the  defendant, 
appearing  within  and  shown  by  the  matters  and 
things  included  within  defendant's  designation  of 
the  record  on  appeal;  and  in  this  respect,  defend- 
ant will  contend  on  appeal  that  none  of  said  rul- 
ings, orders,  decisions  or  actions  was  invited,  en- 
couraged, or  waived  or  consented  to  at  any  time  or 
in  any  manner  whatsoever  or  at  all,  by  reason  of 
any  act  or  omission  of  defendant. 

7.  The  court  erred  in  denying  defendant's  mo- 
tion, at  the  close  of  all  of  the  evidence,  for  a  di- 
rected verdict  in  favor  of  defendant  with  respect 
to  the  claim  or  coinit  designated  as  the  '' Second 
Cause  of  Action"  in  the  first  amended  complaint. 

8.  The  court  erred  in  denying  defendant's  mo- 
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tion  for  judgment  notwithstanding  the  verdict  with 
respect  to  the  claim  designated  in  the  first  amended 
complaint  as  the  "Second  Cause  of  Action";  and  in 
its  ruling  denying  defendant's  alternative  motion 
for  a  new  trial  with  respect  thereto;  and  there  was 
an  abuse  of  judicial  discretion  in  the  ruling  of  the 
court  with  respect  to  said  alternative  motion  for  a 
new  trial. 

9.  The  court  erred  in  refusing  to  give  to  the 
defendant  reasonable  time  and  opportunity  to  as- 
sign as  error  the  giving  and  the  failure  to  give 
instructions  in  that  defendant's  attorney  was  ar- 
bitrarily denied  a  reasonably  sufficient  time  and 
opportunity  to  state  distinctly  the  matter  to  which 
the  defendant  objected  and  the  grounds  of  its  ob- 
jections. 

10.  The  evidence  is  insufficient  to  support  the 
finding  of  the  jury  that  at  the  time  Nathanael  P. 
Hutchison  suffered  the  personal  injuries  from 
which  he  died  the  said  Hutchison  v/as  acting  or  en- 
gaged in  the  course  of  his  employment. 

11.  The  evidence  is  insufficient  to  support  a  find- 
ing that  there  was  an  insufficiency  in  the  appliances 
in  and  about  the  ventilator  shaft  referred  to  in 
Paragraph  VIII  of  the  first  amended  complaint  or 
that,  in  this  respect,  there  was  a  failure  on  the  part 
of  the  defendant  to  provide  a  reasonably  safe  place 
in  which  to  work. 

12.  The  evidence  is  insufficient  to  support  a  find- 
ing that  there  was  an  insufficiency,  due  to  defend- 
ant's negligence,   in   its   safety  appliances  in   and 
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about  the  ventilator  shaft  or  that,  in  this  respect, 
there  was  a  negligent  failure  on  the  part  of  the 
defendant  to  x^ro^ide  a  reasonably  safe  place  in 
which  to  work. 

13.  The  evidence  is  insufficient  to  support  find- 
ings in  favor  of  the  plaintiff  with  resx^ect  to  the 
issues  of  material  fact  raised  by  those  averments 
set  forth  in  Paragraphs  VII,  VIII  and/or  IX  of 
the  claim  designated  in  the  first  amended  comx^laint 
as  "First  Cause  of  Action"  and  incorporated  by 
reference  thereto  in  the  "Second  Cause  of  Action" 
and  the  averments  of  Paragraph  II  of  said  "Second 
Cause  of  Action"  which  are  denied  in  defendant's 
answer. 

14.  The  evidence  is  insufficient  to  support  a  find- 
ing that  Nathanael  P.  Hutchison  fell  into  or  was 
precipitated  to  the  bottom  of  said  ventilator  shaft 
in  the  course  of  the  performance  of  any  duty  as 
an  employee  or  in  the  course  of  his  employment. 

15.  The  evidence  is  insufficient  to  support  a  find- 
ing that  said  ventilator  shaft  was  an  open  ven- 
tilator shaft. 

16.  The  evidence  fails  to  show  actionable  negli- 
gence on  the  part  of  defendant  as  averred  in  the 
first  amended  complaint. 

17.  The  jury  erroneously  failed  to  find  that  neg- 
ligence on  the  part  of  Nathanael  P.  Hutchison  was 
the  sol-e  proximate  cause  of  his  death. 

18.  The  e^ddence  is  insufficient  to  support  the 
finding  of  the  jury  that  negligence  on  the  part  of 
Nathanael  P.  Hutchison  did  not  x^i'oximately  con- 
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tribute  to  his  death  to  any  extent  or  proportion  in 
excess  of  10  percent  of  the  total  proximate  cause 
of  said  death. 

19.  The  evidence  is  insufficient  to  support  the 
finding  of  the  jury  that  plaintiff  suffered  damage 
in  the  sum  of  Fifty  Thousand  Dollars  ($50,000.00). 

20.  There  was  irregularity  in  the  proceedings, 
acts  and  conduct  of  the  court,  jury  and  plaintiff's 
trial  attorney;  and  orders  of  the  court  and  abuse 
of  judicial  discretion,  by  which  the  defendant  was 
prevented  from  having  a  fair  trial. 

21.  Excessive  damages  were  awarded  under  the 
influence  of  passion  and  prejudice  and  arbitrary 
conduct  upon  the  part  of  the  jury. 

22.  The  court  erred  in  admitting  into  evidence 
the  testimony  of  Amundsen  with  resj^ect  to  screens 
over  the  top  of  ventilator  shafts  on  other  ships, 
horizontal  bars  precluding  entry  into  the  access 
shaft  adjacent  to  said  ventilator  shaft  on  other 
ships;  that  he  had  never  seen  on  any  other  ship 
a  ventilator  shaft  without  a  ladder  therein;  and 
those  portions  of  the  testimony  of  Castle  that  there 
was  no  protective  screen  over  the  top  of  the  ven- 
tilator shaft  and  that  with  the  door  to  the  mast- 
house  closed  it  was  quite  dark  inside  said  mast- 
house;  and  the  testimony  of  John  Hutchison 
(brother  of  the  deceased)  that  with  the  masthouse 
door  closed  there  was  absolute  darkness  inside  said 
masthouse;  and  the  testimony  and  conclusions  of 
Crawford  with  resjject  to  the  subjects  of  custom  or 
practice,  and  thorough  illumination  of  all  areas  of 
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work ;  and  with  respect  to  hea^y  vertical  screens  in 
place  of  the  x^ipe  railings;  that  the  ventilator  shaft 
was  a  dangerous  area ;  and  that  said  ventilator  shaft 
was  adjacent  to  an  area  of  access. 

23.  The  court  erred  in  refusing  to  grant  defend- 
ant's motions,  and  each  thereof,  to  strike  testimony 
and  other  evidence  with  respect  to  the  issue  of 
actionable  negligence  upon  the  grounds  stated  in 
such  motions,  and  each  thereof,  and  in  accordance 
with  such  motions,  and  each  thereof. 

24.  The  court  erred  in  instructing  the  jury  as  it 
did  and  in  failing  to  instruct  the  jury  in  a  distinct, 
concise,  direct  and  impartial  manner  with  respect 
to  the  law  applicable  to  the  issues  of  material  fact 
raised  by  those  averments  of  the  first  amended 
complaint  which  were  denied  by  defendant  in  its  an- 
swer thereto;  and  with  respect  to  defendant's  spe- 
cial defense  premised  ux)on  negligence  on  the  part 
of  ISTathanael  P.  Hutchison  proximately  causing  or 
proximately  contributing  to  his  injury  or  death. 

25.  The  court  erred  in  refusing  to  instruct  the 
jury  upon  the  essential  elements  of  actionable  neg- 
ligence on  the  part  of  defendant  in  connection  with 
and  as  limited  by  the  averments  of  the  first 
amended  complaint  with  respect  to  the  claimed  fail- 
ure or  neglect  on  the  part  of  the  defendant  to 
supply  sufficient  safety  appliances  in  and  about  the 
ventilator  shaft  in  the  port  compartment  of  mast- 
house  No.  2  to  provide  a  reasonably  safe  place  in 
which  to  work;  and  in  the  failure  and  refusal  of 
the  court  to  restrict  and  confine  the  possibility  of  a 
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verdict  against  the  defendant  exclusively  to  said 
specific  and  only  claim  of  alleged  negligence  on  the 
part  of  defendant. 

26.  The  court  eiTed  in  failing  and  refusing  in 
the  instructions  given  to  the  jury  to  fairly,  dis- 
tinctly and  accurately  state  and  define  the  issues 
of  material  fact  raised  by  those  averments  of  the 
first  amended  complaint  denied  in  the  answer  of 
the  defendant,  or  to  confine  the  fact  finding  power 
of  the  jury  thereto. 

27.  The  instructions  as  a  whole  are  misleading, 
contradictory,  confusing,  inaccurate,  incomplete  and 
lack  distinctness.  The  instructions  as  a  whole  con- 
tain indiscriminate,  improper,  extraneous  and  er- 
roneous statements  and  comments  by  the  trial 
judge. 

28.  The  instructions  as  a  whole  contain  inaccur- 
ate, irrelevant  and  improper  interpolations  by  the 
trial  judge  having  no  legitimate  bases  in  the  law 
applicable  to  the  issues  or  evidence  and  not  neces- 
sary for  the  proper  guidance  of  the  jury  in  its 
deliberations. 

29.  There  was  an  erroneous  failure  of  the  court 
in  the  instructions  given  to  the  jury  of  its  own 
motion  to  fairly  or  completely  or  at  all  to  state  or 
define  the  issues  of  material  fact  raised  by  the 
averments  of  the  first  amended  complaint  and  the 
denials  thereof  in  defendant's  answer  thereto;  an 
erroneous  failure  of  the  court  to  instruct  the  jury 
with  respect  to  the  sole  statutory  basis  of  possible 
liability  on  the  part  of  the  defendant  as  to  plain- 
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tiff's  claim  for  damages  by  reason  of  the  death  of 
Nathanael  P.  Hutchison;  an  erroneous  failure  of 
the  court  to  instruct  the  jury  with  respect  to  the 
essential  elements  of  actionable  negligence  on  the 
part  of  the  defendant  in  connection  with  and  as 
limited  hj  the  averments  of  a  claimed  failure  or 
neglect  on  the  part  of  the  defendant  to  supply  suf- 
ficient safety  apx)liances  in  and  about  the  ventilator 
shaft  in  the  port  compartment  of  masthouse  No.  2 
to  provide  a  reasonably  safe  i^lace  in  which  to 
work;  an  erroneous  failure  of  the  court  to  properly 
instruct  with  respect  to  the  burden  of  proof  im- 
posed upon  the  plaintiff  and  defendant  or  to  fully 
instruct  thereon;  an  erroneous  refusal  of  the  court 
to  i)roperly  or  adequately  instruct  the  jury  with 
respect  to  the  duties  imposed  by  law  upon  the  de- 
fendant and  Nathanael  P.  Hutchison  with  respect 
to  the  subjects  of  actionable  negligence  on  the  part 
of  the  defendant,  contributory  negligence  on  the 
part  of  Nathanael  P.  Hutchison,  and  negligence  on 
the  j)art  of  the  latter  as  a  sole  proximate  cause  of 
his  injuries  and  death;  the  instructions  given  to  the 
jury  by  the  court  of  its  own  motion  are  indistinct, 
incomplete,  inadequate,  inaccurate  and  unfair  to  the 
defendant  and  do  not  cover  the  law  applicable  to 
legal  liability  imposed  by  the  Jones  Act,  the  issues 
of  material  fact  raised  by  the  pleadings  or  the  com- 
petent, relevant  and  material  evidence  introduced 
by  the  respective  parties;  the  instructions  given  by 
the  court  of  its  own  motion  contain  much  matter 
and  improper  comment  which  is  completely  extrane- 
ous to  proper  statements  of  law  which  can  be  given 
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to  a  jury  as  the  law  applicable  to  the  issues  and 
evidence  in  the  case  at  bar;  the  court  in  its  instruc- 
tions interpolated  and  made  improper,  unfair  and 
inaccurate  comments  with  respect  to  the  effect  and 
weight  of  evidence;  the  elements  of  actionable  neg- 
ligence on  the  part  of  defendant;  contributory  neg- 
ligence on  the  part  of  Nathanael  P.  Hutchison;  the 
subject  of  damages  and  other  matters;  the  court 
improperly  instructed  and  commented  with  respect 
to  disputed  questions  of  fact  and  also  gave  contra- 
dictory instructions  thereon;  the  court  improperly 
refused  to  give  correct  instructions  ux)on  the  ap- 
plicable principles  of  law  as  requested  by  the  de- 
fendant or  to  give,  in  lieu  thereof,  those  portions 
of  defendant's  proposed  instructions  Avhich  are  not 
covered  in  substance  or  at  all  in  the  instructions 
actually  given  to  the  jury;  and  in  particular,  the 
court  improperly  refused  to  give  or  to  otherwise 
correctly  or  adequately  cover  applicable  principles 
of  law  contained  in  the  following  instructions  pro- 
posed by  the  defendant  and  delivered  to  the  court 
on  or  before  October  12,  1955 :  Numbers  1,  5,  6,  10, 
11,  llA,  12,  13,  14,  14A,  15,  15A,  16,  16A,  17,  18, 
19,  19A,  23,  24,  25,  28,  29,  30,  30A,  31,  31A,  32,  32A, 
33,  34,  35,  35A,  36,  36A,  38,  39,  40,  40A,  41,  42,  43, 
44A,  45,  45A,  47,  49,  51,  52,  53,  54,  55,  55A,  56,  57, 
57A,  58,  58A,  59,  60,  65,  and  66. 

30.  The  court  improperly  refused  to  submit  to 
the  jury  and  require  an  answer  to  defendant's  pro- 
posed interrogatory  No.  3,  which  reads  as  follows: 
"On  what  date  and  at  what  time  on  said  date  did 
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Nathanael  P.  Hutchison  come  in  contact  with  the 
bottom  of  the  ventilator  shaft?" 

Dated:    April  9,  1956. 

/s/  LASHER  B.  GALLAGHER, 
Attorney  for  Appellant  Pacific-Atlantic  Steamship 
Co.,  a  corporation 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  April  9, 1956.  Paul  P.  O'Brien, 
Clerk. 
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United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Pacific-Atlantic  Steamship  Company,  a 

corporation, 

Appellant, 

vs. 

Emma  Hutchison,  Adininistratrix  of  the 
Estate  of  Nathanael  Patrick  Hutchison, 

deceased, 

A))peUee. 

APPELLANT'S  OPENING  BRIEF. 


JURISDICTIONAL  STATEMENT. 

The  original  complaint  in  this  action  was  filed  on  Oc- 
tober 15,  1951.  The  averments  of  paragraphs  III,  IV, 
VII,  yill,  IX  and  X  of  the  first  count  and  the  averments 
of  paragraphs  I  and  II  of  the  second  count  are,  for  the 
purposes  of  this  jurisdictional  statement,  the  same  as  the 
averments  of  the  same  numbered  paragraphs  in  the  first 
amended  complaint  filed  October  2,  1952. 

The  first  count  is  purportedly  based  upon  the  provisions 
of  Title  45,  United  States  Code,  §  59.  The  second  count  is 
purportedly  based  upon  that  portion  of  Title  4G,  United 
States  Code,  §  ()88,  which  provides,  in  substance,  tliat  "in 
case  of  the  death  of  any  seaman  as  a  result  of  a  [personal 
injury  suffered  in  the  course  of  a  seaman's  emplo}inent] 


2 

the  personal  representative  of  such  seaman  may  main- 
tain an  action  for  damages  at  law  with  the  rip:ht  of  trial 
by  jury,  and  in  such  action  all  statutes  of  the  United 
States  conferring  or  regulating  the  right  of  action  for 
death  in  the  case  of  railway  employees  shall  be  appli- 
cable." 

Title  45,  United  States  Code,  §  51,  provides  that  every 
connnon  carrier  by  railroad  while  engaging  in  interstate 
or  foreign  commerce,  shall  be  liable  in  damages  to  any 
])erson  suffering  injury  while  he  is  employed  by  such 
carrier  in  such  commerce,  or,  in  case  of  the  death  of  such 
employee,  to  his  personal  representative,  for  the  benefit  of 
the  surviving  widow,  for  such  death  resulting  in  whole  or 
in  part  by  reason  of  any  insufficiency,  due  to  its  negli- 
gence, in  its  appliances.  The  remaining  bases  of  pos- 
sible liability  are  ignored  because  the  complaint  specifies 
''That  said  injuries  were  directly  caused  by  reason  of  the 
negligence  of  said  defendant  zw  that  it  failed  and  neglected 
to  supply  said  deceased  with  sufficient  safety  appliances 
in  and  about  said  ventilator  shaft  to  provide  a  reasonably 
safe  place  to  work"  (T.R.  j).  6)  and  that  as  a  result  of 
said  injuries,  Hutchison  died  at  some  time  between  the 
24th  day  of  April,  1951  and  the  30th  day  of  April,  1951. 

It  is  obvious  that  the  words  "by  railroad"  must  be  de- 
leted from  the  statute  and  the  words  "by  water"  inserted 
in  lieu  thereof.  Otherwise,  §  51  of  Title  45,  United  States 
Code,  would  not  be  applicable  to  the  death  of  a  seaman 
by  reason  of  personal  injury  suffered  upon  navigable 
waters.  This  is  an  elementary  rule  of  statutory  construc- 
tion and  requires  no  citation  of  authority. 

The  complaint  fails  to  state  a  claim  showing  that  the 
joleader  is  entitled  to  relief  or  that  the  District  Court  of 
the  United  States  Avas  vested  with  jurisdiction  of  the  sub- 
ject matter  foi-  tlic  following  reasons: 
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1.  There  is  no  averment  tliat  at  the  time  of  the  sus- 
taining: of  personal  injury  by  Hutchison  the  defendant 
was  a  common  carrier  by  water  and  was  engag-ed  in  in- 
terstate or  foreign  commerce. 

2.  There  is  no  averment  that  at  the  time  Hutchison  suf- 
fered the  injuries  from  which  he  died  he  was  employed 
by  a  common  carrier  in  such  commerce. 

The  averment  in  paragraph  IV  that  the  steamship  "Lin- 
field  Victory"  was  used  "for  transportation  of  freight 
for  hire  by  water  in  interstate  conmierce  and  coastwise 
trade"  (T.R.  p.  4)  is  insufficient  and  fatally  defective. 
The  appellant  could  have  used  the  vessel  as  a  "contract 
carrier"  or  "private  carrier"  of  freight  for  hire  by  water 
in  interstate  commerce;  but  such  activities  are  not  suffi- 
cient to  show  that  the  defendant  was  a  common  carrier  by 
water,  or  otherwise. 

In  an  action  premised  upon  the  i)rovisions  of  the 
Federal  Employers'  Liahiliiy  Act,  a  complaint  does  not 
state  a  cause  of  action  unless  there  is  an  allegation  that 
the  instrumentality  involved  was  being  used  in  interstate 
commerce  at  the  time  of  the  happening  of  the  accident: 
and  that  the  defendant  and  the  plaintiff  were  at  said 
time,  respectively,  engaging  in  interstate  commerce  and 
employed  in  such  commerce;  and  that  tlie  defendant  was 
a  common  carrier.  {Shade  v.  Northern  Pacific  Ry.  Co. 
(D.C.  Wash.),  206  Fed.  353;  Hogarty  v.  PMladelphia,  etc. 
Ry.  Co.,  99  A.  741,  255  Pa.  St.  236;  Wrenn  v.  Seaboard 
Air  Line  Ry.  Co.,  86  S.E.  964,  170  N.C.  128,  36  S.  Ct.  567, 
241  U.S.  290,  60  L.ed.  1006;  Harlan  v.  Wabash  Ry.  Co., 
73  S.W.  2d  749,  335  Mo.  414 ;  Grand  Trunk  Western  Ry. 
Co.  V.  Lindsay,  34  S.  Ct.  581,  233  ILS.  42,  58  L.ed.  838; 
Rrinkmeier  v.  Missouri  Pac.  R.  Co.,  32  S.  Ct.  412,  224 
U.S.  268,  56  L.ed.  758;  Farmer's  Bank  ct  Trust  Co.  v. 
Atchison,  T.  <&  S.  F.  Ry.  Co.,  11   F.2d  993;   Frazier  v. 


4 

nines,  260  F.  S76:  Southerfi  By.  Co.  r.  Howrrclon.  106 
N.E.  369,  182  Tnd.  208;  Davis  v.  Chicaf/o  cf-  E.  I.  By.  Co., 
94  S.W.  2d  370,  338  Mo.  1248;  Ulinois  Cenf.  B.  Co.  v. 
Kelly,  181  S.W.  375,  167  Ky.  745;  St.  Louis,  etc.,  B.  Co. 
V.  Hesterly,  135  S.W.  874,  98  Ark.  240,  reversed  on  other 
.m-oiinds,  33  S.Ct.  703,  228  U.S.  702,  57  L.ed.  1031  ;  Walton 
r.  Southern  B.  Co.,  179  F.  175;  and  Genzel  v.  Neir  Vork, 
Chicago  S  St.  Louis  B.  Co.,  249  Til.  App.  164.) 

Therefore,  the  District  Court  of  the  United  States  was 
without  jurisdiction  to  do  anything  excepting  to  dismiss 
the  action  or  to  enter  a  judgment  in  favor  of  the  appel- 
lant upon  the  ground  that  there  was  no  averment  or 
])roof  of  the  essential  re([uisites  that  the  appellant  be  a 
connnon  carrier  by  water,  engaging  in  interstate  or  foreign 
connnerce,  and  that  Hutcliinson  suffered  personal  injury 
while  he  was  employed  ''by  such  carrier  in  such  com- 
merce" and  died  as  a  result  thereof.  This  Honorable 
Court  was  likewise  without  jurisdiction  to  do  anything  in 
respect  of  the  apjjeal  prosecuted  by  Ennna  Hutchison, 
Administratrix  of  the  Estate  of  Nathanael  Patrick  Hutchi- 
son, deceased,  as  a  result  of  the  judgment  entered  in  favor 
of  the  Pacific-Atlantic  Steamship  Company  on  October  31, 
1952  (T.R.  pp.  16-17)  excepting  to  affirm  the  same;  because 
the  lower  court  was  without  jurisdiction  to  do  anything 
excepting  to  enter  judgment  in  favor  of  Pacific-Atlantic 
Steamship  Company. 

It  is  also  the  rule  that  in  determining  whether  a  com- 
])laint  presents  a  substantial  Federal  question  within  the 
jurisdiction  of  a  Federal  Court,  the  allegations  of  the 
com})laint  and  not  the  facts  develojDed  or  the  decision  on 
the  merits,  control.  {Mosher  v.  City  of  PJioenui,  53  S.Ct. 
67,  287  U.S.  29,  77  L.ed.  148;  Filhiol  v.  Torney,  24  S.Ct. 
698,  194  U.S.  356,  48  L.ed.  1014;  Moore  v.  Chesapeake  d 
0.   B.    Co.,   54    S.Ct.    402,    291    U.S.    205,   78    L.ed.    755; 
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Chaskin  v.  Thompson,  U3  F.2d  506;  Connolly  v.  First 
National  Bank— Detroit,  86  F.2d  683,  eert.  den.,  57  S.Ct. 
795,  301  U.S.  692,  $1  L.ed.  1348;  McNutt  v.  General  Motors 
Ace.  Corp.,  57  S.Ct.  780,  298  U.S.  178,  80  L.ed.  1135; 
Atlantic  Coast  Line  R.  Co.  v.  Reaves,  208  F.  141,  125 
CCA.  590;  Troxell  v.  Delaware,  L.  S  W.  R.  Co.,  183  F. 
373,  cert,  den.,  31  S.Ct.  469,  219  U.S.  584,  55  L.ed.  346; 
Clark  V.  Southern  Pac.  Co.,  175  F.  122.) 

After  the  rendition  of  the  verdict  of  the  jury  in  favor 
of  appellant  in  respect  of  the  "first  cause  of  action"  on 
the  last  trial  (T.R.  pp.  82-83)  judgment  was  docketed  "in 
favor  of  the  defendant  as  to  the  first  cause  of  action  and 
against  the  plaintiff"  on  October  18,  1955.  Whether  the 
trial  court  was  vested  with  jurisdiction  of  the  subject 
matter  w^as  a  tjuestion  of  law.  The  rendition  and  docketing 
of  the  judgment  in  favor  of  the  defendant  as  to  the  first 
cause  of  action  is  supported,  as  a  matter  of  law,  and  is  the 
onkj  judgment  which  could  have  been  rendered,  because 
of  the  absence  of  any  averment  in  respect  of  the  mattei\s 
and  things  hereinabove  set  forth,  or  of  any  evidence  show- 
ing or  from  which  it  could  be  found  that  the  t^acific- 
Atlantic  Steamship  C'omjjany  used  the  steamship  "Linfield 
Victory"  for  transportation  of  freight  for  hire  by  water 
in  interstate  conunerce  and  coastwise  trade  or  that  the 
injuries  were  suffered  by  Hutchison  at  a  time  when  a])pel- 
lant  was  a  common  carrier  by  water  or  was  engaging  in 
interstate  or  foreign  commerce  or  that  Hutchison  suffered 
the  injuries  from  which  he  died  while  lie  w^as  emjjloyed 
by  the  ajopellant  in  such  interstate  oi-  foreign  conunerce. 

The  complaint  is  also  defective,  in  so  far  as  jurisdic- 
tional requisites  are  concerned  in  that  there  is  a  failure 
to  aver  that  Hutchison  was  a  member  of  the  crew  of  the 
steamsliip  "Linfield  Victory"  on  April  24,  1951.  {Norton 
V.  Warner  Co.,  64  S.Ct.  747,  321  U.S.  565,  88  L.ed.  931; 


6 

South  Chicago  Coal  &  Bock.  Co.  v.  Bassett,  60  S.Ct.  544, 
309  U.S.  251,  84  L.ed.  732;  DeMartino  v.  Bethlehem  Steel 
Co.,  164  F.2d  177;  Bouen  r.  Shamrock  Towivc/  Co.,  139 
F.2d  674;  Hawn  v.  America7i.  S.S.  Co.,  107  F.2d  999; 
Carumbo  v.  Cape  Cod  S.S.  Co.,  123  F.2d  991;  McKie  v. 
Diamond  Marine  Co.,  204  F.2d  132;  Wilkes  v.  Mississippi 
River  Sand  S  Gravel  Co.,  204  F.2d  383;  and  Gahagan 
Const.  Corp.  v.  Armao,  165  F.2d  301.) 

The  judgment  entered  in  favor  of  appellant  on  October 
31,  1952  is,  therefore,  res  judicata  for  the  reason  that  this 
rionorable  Court  was  without  jurisdiction  to  reverse  said 
judgment  because  the  District  Court  of  the  United  States 
was  without  jurisdiction  to  do  anything  excepting  to 
enter  and  docket  said  judgment  in  favor  of  defendant- 
appellant.  The  last  judgment  entered  in  favor  of  defend- 
ant-appellant on  the  "first  cause  of  action"  is  res  judicata 
in  respect  of  the  element  of  a  lack  of  jurisdiction  of  the 
subject  matter.  No  appeal  has  been  taken  by  Ennna 
Hutchison,  Administratrix  of  the  Estate  of  Nathanael 
l^atrick  Hutchison,  deceased,  with  resjject  to  the  judg- 
ment entered  in  favor  of  defendant-aj^pellant  on  the  "first 
cause  of  action".  Said  judgment  was  filed,  entered  and 
docketed  October  18,  1955.    (T.R.  pp.  85-86.) 

Therefore  this  Honorable  Court,  while  vested  with  aj)- 
pellate  jurisdiction  pursuant  to  Title  28,  United  States 
Code,  §  1291,  should  reverse  the  judgment  and  remand  the 
case  to  the  District  Court  of  the  United  States  with  direc- 
tions to  dismiss  the  same  because  of  the  lack  of  jurisdic- 
tion in  respect  of  the  subject  matter. 

II. 

STATEMENT  OF  THE  CASE. 
M^he  evidence,  including  that  which  was  admitted  over 
objection  of  appellant,   is  set  forth,  mainly  in  narrative 
foi-m,  as  follows: 
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The  steamship  ''Linfield  Victory"  was  owned  by  the 
United  States  of  America,  Department  of  Conmierce, 
Maritime  Administration,  in  1951.  It  was  bare-boat 
chartered  to  Pacific-Atlantic  Steamship  Company,  includ- 
ing the  period  of  the  month  of  April,  1951.  It  was  in  the 
course  of  an  intercoastal  voyage  when  it  was  in  Balti- 
more, Maryland,  in  the  montli  of  April,  1951.  (R.T.  p. 
477;  T.R.  p.  310.) 

Defendant's  Exhibit  "B"  is  the  bare-boat  charter  pur- 
suant to  which  defendant-appellant  was  in  j^ossession  of 
the  steamship  "Linfield  Victory"  during  the  month  of 
April,  1951.  (R.T.  p.  347;  T.R.  p.  281.)  Clauses  1  and 
1 1,  respectively,  part  II,  of  the  charter  provide  as  follows : 
'' Condition  of  the  Vessels  on  Delivery.  The  vessel  on  her 
delivery  shall  be  in  Class  A-1  American  Bureau  of  Ship- 
ping or  equivalent,  with  all  recpiired  certificates,  includ- 
ing but  not  limited  to  marine  inspection  certificates  of  the 
Coast  Guard,  Treasury  Department,  and  so  far  as  due 
diligence  can  make  her  so,  tight,  staunch,  strong  and  well 
and  sufficiently  tackled,  appareled,  furnished  and  equipped, 
and  in  every  respect  seaworthy  and  in  good  running  con- 
dition and  repair,  with  clean  swept  holds  and  in  all  re- 
spects fit  for  service.  Structural  Changes.  The  Charterer 
shall  make  no  structural  changes  in  the  Vessel  and  shall 
make  no  changes  in  the  machinery,  boilers,  appurtenances 
or  spare  parts  thereof  ivithout  in  each  instance  first  se- 
curing the  ivritten  approval  of  the  Owner." 

Pacific-Atlantic  Steamship  Company  had  "operated"  36 
or  37  Mctory  type  vessels  besides  six  purchased  outright. 
Five  or  six  of  the  3(5  or  37  were  operated  under  bare- 
boat charter;  and  the  others  were  operated  by  Pacific- 
Atlantic  Steamship  Company  for  the  government  under 
a  general  agency  agreement.  (R.T.  pp.  482-483;  T.R.  pp. 
314-315.) 


8 

In  the  course  of  the  inspections  made  by  Coast  Guard 
inspectors  they  go  into  all  cargo  spaces  and  niasthouses. 
(R.T.  pp.  483-484;  T.R.  pp.  315-316.) 

With  reference  to  the  Victory  ships  other  than  the 
"Linfield  Victory",  that  were  owned  by  defendant-ap- 
])ellant  or  whicli  it  had  operated  under  bare-boat  charters 
or  as  general  agent  for  the  United  States  of  America, 
each  and  every  one  of  those  ships  was  inspected  and  a 
regular  certificate  of  inspection  issued  for  each  one  of 
them  ))y  the  Coast  Guard.  They  were  inspected  at  times 
throughout  the  United  States.  There  would  be  many 
different  inspectors  who  inspected  and  passed  these  ves- 
sels. Wherever  the  certificate  expires,  the  first  American 
])ort,  the  vessel  has  to  be  inspected.  (R.T.  pp.  496-497; 
T.R.  p.  326.) 

As  a  part  of  the  Coast  Guard  rules  and  regulations 
there  is  a  yearly  inspection,  conducted  by  the  Coast  Guard, 
of  steam  cargo  vessels.  According  to  those  regulations 
no  steam  vessel  may  be  navigated  or  used  as  a  cargo 
vessel  on  navigable  waters  of  the  United  States  without 
a  certificate  of  inspection  having  been  issued  by  the  Coast 
Guard.  Those  certificates  of  inspection  are  standard.  (R.T. 
p.  217;  T.R.  p.  236.) 

Defendant's  Exhibit  "A"  has  reference  to  the  "Lin- 
field  Victory",  owned  by  the  United  States  of  America, 
Dei3artment  of  Commerce,  and  is  a  photostat  of  the  stand- 
ard certificate  of  inspection  issued  by  the  Coast  Guard. 
The  expiration  date,  July  17,  1951,  means  it  was  issued 
aliout  a  year  before  that.  It  is  what  is  called  a  regular 
certificate  of  inspection.  (R.T.  pp.  219-220;  T.R.  pp.  238- 
239.) 

Title  46  U.S.C,  §363,  41  Stat.  305,  49  Stat.  2016,  64 
Stat.  1277,  provides  that  all  steam  vessels  owned  or  op- 
erated by  the  Department  of  Conunerce  shall  be  subject 
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to  all  the  provisions  of  title  52  of  the  Revised  Statutes 
for  the  regulation  of  steam  vessels  and  Acts  amendatory 
thereof  or  supplemental  thereto. 

Title  4G  U.S.C,  §  391,  60  Stat.  1097,  provides  that  the 
Coast  Guard  shall,  once  in  every  year,  at  least,  carefully 
inspect  the  hull  of  each  steam  vessel  and  shall  satisfy 
itself  that  the  vessel  is  in  a  condition  to  warrant  a  belief 
that  she  may  be  used  in  navigation  as  a  steamer,  with 
safety  to  life,  and  that  all  the  reijuirements  of  law  are 
faithfully  complied  with. 

Title  46  U.S.C,  §  399,  60  Stat.  1097,  provides  that  when 
the  inspection  of  a  steam  vessel  is  completed  and  the 
Coast  Guard  api^roves  the  vessel  and  her  ecjuipment 
throughout,  it  shall  make  and  subscribe  a  certificate,  which 
certificate  shall  be  verified  by  the  oath  of  the  Coast  Guard 
official  signing  it,  and  that  no  vessel  required  to  be  in- 
spected shall  be  navigated  wthout  having  on  board  an 
unexpired  regular  certificate  of  inspection. 

The  intercoastal  shipping  articles  are  Defendant's  Ex- 
hibit "C".  (R.T.  p.  507;  T.R.  p.  332.)  Hutchison  did 
not  execute  these  intercoastal   shipping  articles. 

When  seamen  are  not  on  articles  they  can  quit  any 
time  they  want  to.  On  an  intercoastal  voyage  a  man 
wouldn't  be  put  on  articles  until  prior  to  sailing  from 
Philadelphia,  Pennsylvania,  for  the  canal,  for  the  rea- 
son that  if  he  was  an  unsatisfactory  employee  defendant- 
appellant  could  get  rid  of  him  without  any  trouble  and  if 
he  did  not  like  it  he  could  quit  at  any  time.  In  the  mean- 
time, until  one  side  or  other  became  dissatisfied,  he  would 
work.    (R.T.  pp.  492-495;  T.R.  pp.  324-325.) 

Defendant's  Exhibits  "D"  and  "E"  are,  respectively, 
a  requisition,  inter  alia,  for  four  additional  portable  cargo 
lights  and  a  receipt  showing  the  delivery  of  said  portable 
caro-o  lio-hts  to  the  vessel  before  the  commencement  of 
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the  voyaf^e,  so  that  there  were  26  on  board.  (R.T.  pp.  481- 
482;  T.R.  pp.  313-314.)  The  object  which  appears  in  the 
lower  right-hand  corner  of  the  space  just  inside  the  open 
locker  door,  Plaintiff's  lilxhibit  4,  a  photograph,  is  a 
portable  cargo  liglit.  The  object  immediately  below  the 
arrow,  identified  as  "E.O."  on  Plaintiff's  Exhibit  7,  a 
photograph,  is  an  outlet  for  an  electric  current  for  plug- 
ging in  such  lights.  In  the  event  it  is  dark  any  place  in  a 
liold  or  in  a  masthouse  a  cargo  light  can  be  used  for  the 
purpose  of  supplying  artificial  illumination;  and  that  is 
tlieir  purpose.  It  is  the  right  of  any  member  of  the  crew 
to  take  such  a  light  and  use  it  in  case  he  desired  to  do 
so.  Defendant-appellant  had  no  restrictions  on  the  use  of 
these  lights  by  the  crew.  (R.T.  pp.  479-480;  T.R.  pp. 
312-313.)  On  April  24,  1951,  there  was  no  permanent 
electrical  installation  of  any  kind  inside  the  port  compart- 
ment of  masthouse  No.  2.  (R.T.  pp.  331-333;  T.R.  pp.  2G8- 
270.) 

Plaintiff's  Exhibits  1  to  11,  inclusive,  are  photographs 
taken  in  Portland,  Oregon,  on  May  10,  1952.  (R.T.  pp. 
130-131;  T.R.  pp.  1G8-169.)  The  photographer  who  took 
these  photographs  for  plaintiff-appellee,  in  the  presence 
of  George  E.  Wise,  Esq.,  one  of  her  attorneys,  had  a 
camera,  a  bright  light  and  his  own  equipment.  When  he 
took  Plaintiff's  Exhibit  No.  3,  the  photographer  had  his 
floodlight  run  on  a  ladder,  which  was  inside  of  the  mast- 
house. AVhen  the  photographer  took  Plaintiff's  Exhibit 
1,  which  shows  Mr.  Wise  standing  on  the  ladder  in  the 
access  shaft,  he  used  the  same  floodlight.  (R.T.  pp.  131- 
133;  T.R.  pp.  168-171.) 

Although  May  10,  1952  was  "a  clear  day"  it  is  obvious 
from  an  inspection  of  Plaintiff's  Exhibits  7,  8  and  11  that 
the  sun  was  wo/  shining  because  of  the  utter  absence  of 
any   shadows.     If    the    sun   was    shining,   shadows   would 
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have  been  cast  by  the  booms,  ropes,  chains,  masthouse 
and  ventilator  cowls,  etc. 

This  photographic  evidence  shows  that  at  the  time  the 
pictures  were  taken  hatch  No.  2  and  hatch  No.  3  were 
completely  closed  and  covered  with  tarpaulins  so  that  no 
natural  light  could  have  gotten  into  the  access  shaft 
through  the  door  leading  from  the  shelter  deck  or  any 
other  deck  below  the  main  deck  of  the  vessel,  or  through 
the  screen  at  the  bottom  of  the  ventilator  shaft.  The  im- 
portance of  this,  with  respect  to  the  degree  of  light  then 
existing,  will  be  demonstrated  later  in  the  testimony  of 
plaintiff-appellee's  witness  Amundsen  who  stated  that  on 
April  24,  1951,  he  saw  N.  P.  Hutchison  r/o  into  the  access 
shaft  through  a  door  leading  thereto  from  a  lower  deck 
and  saw  hiyn  ivalk  up  the  access  shaft  ladder. 

These  photographs  show  a  ventilator  cowl  located  on 
the  top  of  the  port  compartment  of  the  masthouse  re- 
ferred to  in  the  testimony;  and  that  the  upper  opening 
of  the  ventilator  cowl  is  in  the  vertical  plane  and  is 
equipped  with  a  mesh  screen. 

Plaintiff's  Exhibit  No.  6,  a  photograph,  shows  a  screen 
in  the  horizontal  plane  located  in  the  roof  of  the  port 
compartment  of  masthouse  No.  2,  overhead  of  the  ven- 
tilator shaft.    (R.T.  p.  168;  T.R.  p.  196.) 

The  upper  outside  opening  of  the  cowl  ventilator  is 
about  72  inches  in  diameter;  and  the  lower  opening, 
which  is  at  the  roof  of  the  masthouse,  is  approximately 
36  inches  in  diameter.  The  screen  on  the  outer  opening 
of  the  ventilator  cowl  is  shown  in  Plaintiff's  Exhibits 
7  and  8.  There  is  another  screen  at  the  butt  or  lower 
end  of  the  ventilator  shaft  (cowl),  as  it  meets  the  roof 
of  the  masthouse.  That  is  the  screen  shown  in  Plaintiff's 
Exhibit  6.  The  inside  of  this  ventilator  cowl  is  hollow, 
it  looks  like  a  tube;  so  that  there  is  no  obstruction  to  air 
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or  anything  else,  (e.g.  light),  excepting  the  two  screens. 
(R.T.  pp.  221-222;  T.R.  pp.  240-241.) 

Plaintiff's  Exhibit  No.  5  (R.T.  p.  109;  T.R.  p.  161),  is 
a  photograph  taken  from  a  considerable  distance  aft  of 
niasthouse  No.  2.  It  shows  that  the  starboard  half  of  the 
niasthonse  has  only  one  compartment  but  that  there  are 
two  compartments  in  the  port  half  thereof,  with  a  door 
to  each.  Just  to  the  center  of  the  aft  bulkhead  the  elec- 
trical outlet,  hereinabove  referred  to  and  designated  as 
"lil.O."  can  be  seen.  No  electric  cord  is  plugged  into 
this  outlet,  and  there  is  no  electric  cord  leading  through 
the  door  to  the  starboard  compartment.  Nevertheless,  the 
camera  picked  up,  from  this  considerable  distance,  a  por- 
tion of  a  life-ring  and  the  photograph  shows  part  of  the 
])rinting  on  this  ring  consisting  of  the  following: 
^'TLAND— ORE".  The  home  port  of  the  vessel  was  Port- 
land, Oregon.  The  door  leading  into  the  port  compart- 
ment of  masthouse  No.  2  is  the  last  one  on  the  left.  In  the 
background,  even  from  a  considerable  distance,  the  camera 
picked  up  a  vertical  structural  member  located  at  the 
extreme  forward  end  of  the  inside  of  said  compartment. 

Plaintiff's  Exhibits  9  and  10,  respectively  (R.T.  p.  112; 
T.R.  p.  164),  show  that  the  ventilator  shaft  is  not  as  deep 
as  the  access  shaft.  The  photograph  (Plaintiff's  Exhibit 
9)  looking  down  the  access  shaft  shows  a  platform  evi- 
dently at  the  same  level  as  the  shelter  deck  level  and  a 
rectangular  opening  in  the  starboard  side  of  the  shaft 
which  is  apparently  the  doorway  from  the  shaft  to  one 
of  the  lower  deck  levels  in  a  hold;  and  that  the  ladder 
])rocee(ls  down,  through  a  hole  in  this  plate,  to  lower 
dock  levels. 

The  photographs  of  the  inside  of  the  port  compartment 
of  niasthouse  No.  2  show  that  a  substantial  part  of  the 
starboard  section  thereof  consists  of  a  deck  running  fore 
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and  aft,  at  the  same  level  as  tlie  main  deck  immediately 
outside. 

The  access  doorway  to  the  port  compartment  of  mast- 
house  No.  2  is  .>4  inches  high  and  21  inches  wide.  (R.T. 
p.  159;  T.R.  p.  188.) 

Appellant  contends  that,  considering  the  relatively  small 
cubic  area  inside  the  said  compartment,  the  court  should 
take  judicial  notice  of  the  natural  law  of  physics  with 
respect  to  the  luminous  energy  of  light  and  hold  that 
it  was  adecjuately  illuminated  by  means  of  the  natural 
light  (on  a  clear,  sunny  day)  which  would  as  a  certainty 
enter  the  masthouse  if  the  door  was  open;  and  there  is 
no  evidence  showing  that  the  door  was  closed  at  any 
time  on  April  24,  1951  after  it  was  opened  at  8:00  a.m. 

The  deck  (fore  and  aft)  alongside  the  hatch  (access 
shaft)  shown  in  Plaintiff's  Exhibit  No.  7,  is  the  same 
level  as  the  main  deck.  (R.T.  pp.  173-174;  T.R.  pp.  199- 
200.) 

Plaintiff's  Exhibit  No.  12  (R.T.  p.  144;  T.R.  p.  179) 
is  a  diagram  of  the  inside  of  the  port  compartment  of 
masthouse  No.  2.  This  shows,  by  resorting  to  the  scale 
thereon,  that  the  upper  perimeter  of  the  pipe  railing  is 
421/2  inches  above  the  deck  level  and  that  the  lower  pipe 
railing  is  at  about  midway  between  the  deck  level  and 
the  upper  railing.  This  is  also  apparent  from  the  photo- 
graphs. 

N.  P.  Hutchison  was  66  inches  in  height  and  weighed 
about  165  pounds.  (R.T.  p.  257;  T.R.  p.  256.)  If  there 
is  added  an  additional  inch  for  shoes,  the  top  of  his 
head  would  be  67  inches  above  the  deck  level  if  he  stood 
erect.  Thus,  in  such  jjosition,  approximately  two-thirds  of 
his  body  would  l^e  helow  the  top  of  the  top  railing.  The 
photographic  evidence  shows  that  the  highest  step  of  the 
access  shaft  ladder  is  approximately  six  inches  below  the 
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deck  level.  If  he  had  one  or  both  feet  on  the  top  step 
of  the  ladder  481/2  inches  of  his  body  would  be  below 
the  ui)per  perimeter  of  the  top  railing.  He  was  only 
51/2  feet  tall  and  considerably  overweight  for  that  height 
at  165  pounds.  Thus  the  center  of  gravity  of  his  body 
would  be  considerably  below  that  part  thereof  which 
would  be  at  the  level  of  the  top  pipe  railing  regardless 
of  whether  he  was  on  the  deck  level  or  on  the  tojj  step 
of  the  ladder. 

It  was  stipulated,  with  respect  to  Plaintiff's  Exhibits 
Nos.  7  and  8,  that  the  black  covering  material  is  the 
tarpaulin  which  is  stretched  over  the  top  of  the  hatch 
coverings;  that  when  the  tarpaulin  and  the  hatch  covers 
themselves  are  removed,  there  is  an  opening  in  the  deck 
as  wide  and  long  as  the  picture  show^s  the  hatch  to  be; 
and  that  there  is  a  vertical  steel  ladder,  straight  up  and 
down,  attached  to  the  inside  of  the  aft  part  of  the  hatch 
coaming  in  hatch  No.  3;  the  upper  end  of  said  ladder 
being  bolted  or  welded  to  the  inside  of  the  hatch  coaming 
below  the  upper  portion.  (R.T.  pp.  177-179;  T.R.  pp. 
203-204.) 

It  w^as  also  stipulated  that  when  plaintiff's  witness 
Kalnin  referred,  in  his  deposition,  to  the  aft  end  of 
liatch  No.  3  being  uncovered,  he  was  referring  to  the  after 
])ortion  of  it,  the  part  toward  the  rear  end  of  the  ship. 
(R.T.  pp.  179-180;  T.R.  pp.  205-206.) 

The  oral  testimony  offered  by  plaintiff-appellee,  with 
respect  to  the  subject  of  liability,  consisted  of  the  deposi- 
tions of  the  witnesses  Amundsen,  Kalnin,  (both  of  whom 
were  members  of  the  crew^  and  on  board  the  shi])  on  April 
24,  1951)  and  Castle,  son-in-law  of  the  plaintiff,  who  went 
aboard  the  ship  in  tlie  latter  part  of  May,  1951,  in  San 
Francisco;  testimony  of  John  Hutchison,  a  brother  of 
the    deceased;    the    i)ersonal    appearance    testimony    of 
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George  E.  Wise,  Esq.,  one  of  plaintiff's  attorneys;  and 
Crawford,  a  retired  master  mariner  and  operator  of  a 
nautical  school. 

The  substance  of  the  testimony  of  these  witnesses  is 
as  follows: 

1.  Amundsen's  deposition  was  taken  on  July  18,  1952, 
more  than  a  year  and  two  months  subsequent  to  April 
24,1951.  (T.R.  p.  42;  T.R.  p.  129.)  (All  of  his  testimony 
with  reference  to  the  use  of  a  ladder  refers  to  the  ladder 
in  the  access  shaft  located  in  the  after  port  quarter  of 
the  port  compartment  of  masthouse  No.  2.) 

I  have  been  going  to  sea  22  years  as  an  A.B.  I  served 
on  the  "Linfield  Victory"  almost  six  months.  (R.T.  p.  66; 
T.R.  ]).  130.)  I  first  met  Scotty  (Hutchison)  at  the  port 
of  Baltimore.  We  was  working  together  on  board  the 
ship.  He  was  the  maintenance  man  but  did  more  or  less 
the  same  work  as  I  did.  "Q.  Now,  while  you  and  Scotty 
(Hutchison)  w^ere  on  the  ship  can  you  recall  any  occasion 
when  you  were  both  working  in  the  hold  together?  A. 
Well,  you  mean  when  we  were  down  cleaning  holds? 
Q.  Yes.  A.  Well,  we  started  on — well,  like  every  day 
we  were  working  together.  Q.  [  see.  A.  And — well,  I 
don't  know — that  special  morning  we  were  down  there 
like  any  other  day.  The  boatswain  turned  us  to  at  8:00 
o'clock,  and  we  went  down  there  and  cleaned  holds,  and 
the  boatswain  come  and  knocked  us  off  for  coffee  time. 
Q.  Do  you  remember  what  hold  it  was?  A.  No.  (num- 
ber) 2.  Q.  xVnd  you  were  down  in  the  hold?  A.  Yes. 
Q.  Was  Scotty  with  you?  A.  Yes,  sir.  Q.  From  8:00 
o'clock  in  the  morning?  A.  Yes."  Well,  then  we  worked, 
and  so  the  boatswain  come  and  knocked  us  off  about 
10:00  o'clock,  "Come  \\\)  foi-  coffee".  We  came  up  the 
access  ladder  there  on  the  masthouse.  That  access  ladder 
was  located  on  the  port  side  with  respect  to  the  hold  J 
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was  working  in.  It  (the  door)  was  on  the  port  side  of 
the  hold  in  the  after  part  of  No.  2  hold.  When  we  came 
up  for  coffee  time  we  used  that  access  ladder.  We  come 
up  the  same  way  as  we  went  down  at  8:00  o'clock  in  the 
morning,  through  the  access  or  masthouse  ladder.  (R.T. 
pp.  67-70;  T.R.  pp.  131-134.)  We  went  in  and  had  coffee 
and  went  into  Scotty's  forecastle.  While  we  were  in  his 
forecastle  I  had  an  opportunity  to  observe  his  condition 
as  to  sobriety.  He  was  sober.  I  was  sober  that  morning; 
I  didn't  even  go  ashore.  After  we  finished  coffee  the 
bos'n  said,  "Let's  go";  so  we  went  back  the  same  ladder 
ive  came  up.  We  started  working  again  cleaning  holds, 
sweeping  and  picking  up  papers;  we  were  working  there 
and  Scotty  said,  ''I'm  going  u])  on  deck  and  get  a  drink". 
I  saw  him  waJTx  trp;  I  saw  him  go  out  the  door  and  walk 
up  file  ladder,  and  so  w^e  worked  there.  We  went  up  for 
lunch.  That  was  about  around  eleven.  The  bos'n  came  in 
and  knocked  us  off,  so  we  went  up  on  deck  the  same 
way.  We  walk  up  the  same,  up  atul  do2vn  all  morning.  I 
Avent  back  down  in  the  hold  to  work  after  dinner.  Scotty 
was  not  with  me.  The  last  time  I  saw  Scotty  was  around 
11:00  o'clock,  or  somethinfj  like  that.  When  he  came  back 
down  into  the  hold  with  me  after  coffee  time,  that  was 
at  10:30.  It  was  some  time  later,  but  before  lunch,  that 
Scotty  went  back  u]l  The  route  he  took  was  the  same 
way,  through  the  door;  and  that  is  the  last  time  I  saw 
him.  I  may  have  next  seen  him  up  in  the  dining  room, 
I'm  not  sure.  The  next  time  I  saw  him  he  was  at  the 
bottom  of  the  ventilator  shaft  up  in  Philadelphia  about 
five  days  later.  The  ladder  shown  in  Plaintiff's  Exhibit 
No.  1  is  the  ladder  we  were  talking  about.  (R.T.  pp.  70- 
75;  T.R.  pp.  134-138.)  Masthouse  No.  2  looked  like  Plain- 
tiff's Exliibit  No.  2.  That  (Plaintiff's  Exhibit  2)  is  an 
accurate  reproduction  of  the  top  of  the  ladder  at  mast- 
house No.  2.    (R.T.  pp.  82-83;  T.R.  pp.  138-139.) 
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(Note:  All  testimony  of  Amundsen  with  respect  to 
what  he  had  seen  on  other  shijis  was  subject  to  objection 
upon  the  grounds,  wter  alia,  that  it  was  irrelevant  and 
that  no  proper  foundation  had  been  laid  showing  that 
what  he  had  observed  on  other  shij^s  was  under  substan- 
tially similar  conditions.) 

I  have  been  on  other  ships  that  have  access  ladders  in 
the  masthouse.  And  on  other  ships  the  bars  (guard 
rails)  go  right  across  here  (referring  to  the  starboard 
edge  of  the  access  shaft).  (R.T.  pp.  84-85;  T.R.  pp.  139- 
140.)  There  was  no  ladder  in  the  ventilator  shaft.  (R.T. 
p.  87;  T.R.  p.  142.)  The  arrangement  shown  in  this  pho- 
tograph (Plaintiff's  Exhibit  No.  2;  R.T.  p.  85:  T.R.  p. 
140)  was  ditferent  from  the  arrangement  that  1  have 
noticed  on  other  ships  I  have  served  on.  I  mean  the  bars. 
The  arrangement  on  the  "Linfield  Victory"  was  different 
from  the  arrangement  that  I  am  familiar  with  on  other 
ships  in  that  other  ships  got  screens  down  here,  and 
stuff  like  that,  over  the  ventilator  opening.  I  have  never 
seen  on  other  ships,  in  masthouses,  a  ventilator  opening 
without  a  ladder  going  down  it.  This  is  the  first  time  I 
ever  seen  it.  (R.T.  pp.  84-89;  T.R.  pp.  139-145.)  On  the 
ships  I  have  been  on  the  bars  go  all  the  way  across,  in 
the  manner  I  have  drawn  them  here.  I  had  to  climb  over 
them.  (The  photograph,  Plaintiff's  Exhibit  2,  and  other 
testimony  of  Amundsen  demonstrate  that  he  was  not  at 
this  point  talking  about  bars  going  across  the  ventilator 
shaft  but  only  with  respect  to  the  access  shaft  containing 
the  ladder.)  (R.T.  pp.  87-89;  T.R.  pp.  142-143.)  I  don't 
remember  whether  there  were  any  artificial  lights.  (R.T. 
p.  88;  T.R.  p.  143.)  When  I  last  saw  Hutchison  he  ap- 
peared to  be  fine  as  to  sobriety  and  in  good  spirits.  (R.T. 
p.  89;  T.R.  p.  144.)  At  8:00  o'clock  in  the  morning  the 
hold  was  not  open ;  all  of  it  was  covered.  I  went  down 
through   what   was   called   the   escape   hatch   which   goes 
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through  the  masthouse.  In  the  morning  when  I  went 
down  there  to  work  in  the  No.  2  hold  about  four  or  five 
men  w^ent  down  this  escape  hatch.  We  went  through  the 
door  on  the  port  side  of  No.  2  masthouse.  I  opened  the 
door.  When  I  opened  the  door  I  saw  a  stanchion  and  two 
sets  of  pipe  rails  there  as  indicated  on  this  picture  Plain- 
tiff's Exhibit  2.  Those  two  pipe  rails  and  the  stanchion 
were  all  there  at  the  time  when  I  first  went  down  there 
in  the  morning.  Those  are  not  movable.  They  are  welded 
right  to  the  side  of  the  vessel  or  the  bulldiead.  The 
stanchion  is  welded  in  place.  The  stanchion  is  over  three 
feet  in  height.  I  don't  recall  the  order  in  which  we  went 
down.  Hutchison  and  a  couple  of  other  ordinaries  or 
A.B.'s  and  I  went  down  that  ladder.  I  got  down  to  the 
bottom  hold  and  opened  the  door  and  came  into  the  No.  2 
hold  of  the  vessel.  After  that  all  of  us,  including  Hutchi- 
son, came  up  for  coffee  at  10:00  o'clock  and  made  it  up 
all  right.  Then  I  went  and  had  a  smoke  in  Hutchison's 
quarters.  Then  the  boatswain  turned  us  to  again  and  the 
same  gang  went  back  down  this  same  ladder.  Those  rails 
that  I  have  marked  on  Plaintiff's  Exhibit  2  were  present 
at  that  time.  We  went  down  without  any  incident;  noth- 
ing  happened  on  the  wai)  down.  We  started  to  work 
again  down  there.  Then,  about  11:00  o'clock,  something 
like  that,  Hutchison  said  he  was  going  to  the  lavatory  to 
get  a  drink.  I  saw  him  go  through  the  door  in  the  hold 
that  leads  to  this  escape  hatch.  That  is  the  last  I  saw 
him.  He  did  not  come  back.  I  am  not  sure  if  I  saw  him 
at  lunchtime.  /  came  up  this  escape  hatch  for  lunch 
about  11:30  or  25  niinutes  to  12:00.  I  am  not  sure  if  I  saw 
Hutchison  for  lunch.  I  wouldn't  swear  to  that.  It  could 
be  ]j()ssible  that  I  may  have  seen  him  for  lunch.  We 
turned  to  again  and  all  went  down  again,  except  Hutchi- 
son, at  1  :00  o'clock.    1  said  1  wondered  where  Scottv  was. 
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I  had  no  conversation  with  anyone  concerning  hiui  at  that 
time.  All  I  did  was  make  a  remark,  "I  wonder  where 
Scotty  is."  I  don't  recall  any  remarks  being  made  by 
any  of*  the  members  of  the  gang  down  there.  (R.T.  pp. 
89-99;  T.R.  pp.  144-154.)  In  these  particular  escape 
hatches  there  are  sometimes  rails  which  I  have  desig- 
nated as  "A.A."  in  this  picture,  the  same  as  this;  those 
bars  go  right  across.  These  lines  I  have  draw^n  indicating 
bars  would  bar  entrance  to  the  escape  ladder.  We  had  to 
climb  over  on  other  ships.  I  do  not  know  exactly  when 
Scotty  was  found.  It  was  four  or  five  days  after  the  day 
I  last  saw  him.  I  went  and  took  a  look  down  here  (re- 
ferring to  the  ventilator  shaft)  where  they  found  him. 
That  ventilator  shaft  brings  up  air  or  allows  cold  air 
to  get  down  in  the  hold.  There  is  a  ventilator  up  on  top 
of  the  masthouse.  I  have  never  seen  any  cover  over  the 
opening  of  the  ventilator  shaft  on  that  ship.  I  have  never 
been  on  vessels  where  there  is  a  lack  or  absence  of  these 
particular  rails  guarding  the  ventilator  shaft.  There  are 
alw^ays  bars  guarding  the  ventilator  shaft  just  like  there 
are  in  this  particular  picture  here.  Plaintiff's  Exhibit  2. 
They  are  all  about  the  same  height;  that  is,  a  stanchion. 
There  is  a  screen  at  the  bottom  of  the  ventilator  shaft 
that  allows  the  air  to  come  up  or  go  down  in  tlie  hold. 
(R.T.  pp.  100-103;  T.R.  pp.  154-157.) 

It  was  stipulated  that  the  lines  which  Amundsen  put 
on  the  photograph,  Plaintiff's  Exhibit  No.  2,  to  indicate 
the  presence  of  bars  on  other  vessels  or  some  other  vessel 
that  he  had  worked  on  are  the  lines  from  the  stanchion 
over  to  the  bulkhead,  identified  as  '^A.A."  and  the  one 
directly  below  it  also  going  to  the  bulkhead  and  identified 
as  "A.A."  and  that  the  other  lines  merely  indicate  the 
rails  the  witness  was  talking  about  that  were  surrounding 
the  ventilator  shaft.  (R.T.  pp.  106-107;  T.R.  pp.  158- 
160.) 
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It  was  also  stipulated  that  all  of  the  photographs, 
Plaintiff's  Exhibits  1  to  11,  were  taken  at  the  same  time 
up  in  Portland,  Oregon;  and  that  only  one  door  goes  into 
the  part  of  the  masthouse  through  which  the  men  went 
in  order  to  go  to  work  by  going  down  the  escape  hatch, 
the  shaft  with  a  ladder.    (R.T.  p.  109;  T.R.  p.  161.) 

It  was  stipulated  that  Plaintiff's  Exhibit  4  is  the  gear 
locker  referred  to  in  the  Anmndsen  deposition  located  on 
the  starboard  side  and  that  whatever  is  shown  in  there 
and  other  things  described  in  the  deposition  w^ere  cus- 
tomarily stored  in  that  locker;  and  that  Plaintiff's  Ex- 
hibit G  is  the  overhead  screen  referred  to  in  Kalnin's 
deposition.  It  was  also  stipulated  that  Plaintiff's  Exhibit 
No.  9  shows  the  escape  hatch  referred  to  in  the  Amund- 
sen dei)osition  going  down  to  the  hold  where  the  men 
had  been  working  and  the  ladder  he  testified  they  had 
used;  and  that  escape  shaft  ladder  is  the  same  one  on 
which  j\Ir.  George  Wise  is  standing  on  part  of  the  escape 
hatch  ladder  in  Plaintiff's  Exhibit  No.  1;  and  that  Plain- 
tiff's Exhibit  10  is  the  ventilator  shaft  which  has  been 
testified  to  in  the  Amundsen  deposition,  looking  down  to 
the  screen,  where  Amundsen  testified  the  body  of  Hutchi- 
son was  found;  and  that  Plaintiff's  Exliibit  No.  11  is  a 
picture  showing  as  much  of  the  "Linfield  Victory"  as 
you  can  get  in  a  side  view.  (R.T.  pp.  109-113;  T.R.  pp. 
162-164.) 

It  was  stipulated  that  Plaintiff's  Exhibit  7  shows 
hatches  No.  2  and  No.  3  completely  covered;  and  that  the 
particular  device  that  looks  like  an  old-fashioned  brass 
horn,  a  big  one,  is  the  ventilator  up  on  top  of  the  mast- 
house  that  Anmndsen  referred  to  on  both  the  port  and 
the  starboard  side;  and  that  there  are  only  three  doors 
in  the  No.  2  masthouse,  one  on  the  starboard  side  and 
two  on  the  port  side.    (R.T.  pp.  111-112;  T.R.  pp.  162-163.) 
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2.  The  deposition  of  Kalnin  was  taken  on  May  17, 
1952.    (TR.  p.  113;  T.R.  p.  164.) 

My  occupation  is  seaman,  winchman,  bos'n  and  has 
been  for,  roughly,  twenty  years.  I  have  been  on  practi- 
cally every  type  ship  made  during  this  time,  passenger 
ships  down  to  schooners.  I  have  had  occasion  to  be  on 
several  Victory  ships.  One  was  the  "Lintield  Victory". 
I  was  on  it  on  April  24,  1951,  as  sailing  bos'n.  I  knew 
Hutchison.  He  shipped  in  New  York  as  an  able-bodied 
seaman,  maintenance.  On  April  24,  1951,  we  were  in 
Baltimore  cleaning  holds.  No.  3  hold;  helped  pick  up  the 
dirt  and  sweep  uj)  the  hatch  for  the  new  cargo.  There 
was  Hutchison,  four  other  sailors  and  myself  down  in 
that  hold.  I  told  them  what  to  do  and  laid  out  the  work. 
(R.T.  pp.  114-116;  T.R.  pp.  165-167.)  That  was  about 
8 :00  0  'clock  in  the  morning  and  we  turned  to  in  No.  3 
hatch.  The  first  thing  we  did  there  was  open  the  aft 
section  of  No.  3  hatch.  There  is  a  ladder  there  and  there 
is  also  a  ladder  in  the  midship  house.  You  can  use  either 
way  to  go  down  that  hold.  We  worked  until  10:00  o'clock, 
stopped  and  went  for  coffee,  and  at  10:15  went  back  in  to 
clean  up  again,  finish  the  job;  and  worked  until  dinner; 
knocked  off  about  ten  to  twelve.  I  observed  Hutchison 
working  in  this  hold  (No.  3)  until  dinner  time.  He  left 
to  go  up  at  dinner  time,  about  ten  minutes  to  twelve,  the 
same  as  the  rest  of  the  gang.  I  saw  him  once  more  after 
that,  coming  from  the  messroom.  The  next  time  I  ob- 
served him  it  was  in  Philadelphia  when  we  found  him, 
before  arrival  in  Philadelphia,  on  April  30,  about  six  days 
later.  I  observed  Hutchison  in  the  No.  3  masthead.  He 
looked  to  me  like  he  was  dead.  He  was  dow^n  there.  He 
was  missed,  but  I  figured  he  went  ashore,  as  guys  do 
when  they  want  a  day  off  or  so,  they  just  go  ashore. 
Neither  I  nor  any  other  person  observed  by  me  made  a 
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search;  the  only  place  we  searched  for  him  was  in  the 
forecastle  and  in  the  messroom;  and  when  ive  didn't 
find  him  in  there,  we  just  fold  the  mate  to  hire  another 
sailor,  and  we  did,  thinking  he  was  left  behind.  I  had 
been  on  the  "Linfield  Victory"  about  four  months  any- 
way. (R.T.  pp.  159-1G.3;  T.R.  pp.  188-193.)  Plaintiff's 
Exhibit  No.  8  (a  photograph)  is  the  entrance  to  the  ven- 
tilator shaft,  where  the  railing  is.  You  can  easily  see 
the  stairway  leading  down  to  the  hatches,  down  to  No.  3 
hatches.  This  is  the  ladder  on  the  left  and  the  ventilator 
on  the  right.  (Plaintiff's  Exhibit  No.  2.)  The  ventilator 
is  approximately  20  feet  deep.  Plaintiff's  Exhibit  No.  6 
is  a  screen  overhead  of  the  ventilator.  1  was  Hutchison's 
superior  or  gave  him  orders.  Roughly,  he  would  make 
average  wages  about  $270.00  a  month  plus  anywhere  from 
$80.00  to  $100.00  a  month  overtime,  which  was  an  average. 
(R.T.  pp.  164-169;  T.R.  pp.  193-198.)  I  signed  on  as  a 
member  of  the  crew  in  San  Francisco.  Hutchison  got  on 
the  ship  in  New  York.  1  didn't  see  him  sign  any  articles. 
This  deck  alongside  the  hatch  (access  shaft)  shown  in 
Plaintiff's  Exhibit  No.  7  is  the  main  deck.  The  masthouse 
I  have  been  referring  to  is  on  the  port  side  of  the  ship. 
The  masthouse  doors  are  watertight.  The  door  over  on 
the  right-hand  side  of  the  mast  is  the  gear  locker;  keep 
your  extra  wires  and  slings  and  stuff  like  that  in  there. 
The  hold  that  the  men  were  cleaning  out  on  the  morning 
I  have  referred  to  was  the  shelter  deck,  the  first  deck 
down  from  the  main  deck.  The  next  deck  below^  that  is 
called  the  lower  hold.  Roughly,  all  of  us  got  down  there 
at  about  the  same  time  from  the  main  deck  but  it  only 
takes  one  man  at  a  time  on  the  ladder.  Some  went  down 
through  the  masthouse  and  some  went  down  through  the 
aft  part  of  the  No.  3  (hatch).  1  didn't  go  down.  1  could 
see  everything  from  the  deck.  1  was  standing  at  the 
winches.    1  saw  Hutchison  go  down  in  the  morning.    He 
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didn't  go  down  through  the  niasthouse  in  the  morning 
but  he  came  up  that  way  at  noontime.  He  came  up 
through  this  ladder  in  the  niasthouse.  In  the  morning 
I  saw  him  go  down.  I  was  standing  right  there.  There 
is  a  ladder  which  goes  from  the  forward  hatch  coaming 
of  hatch  No.  3  down  to  the  level  of  the  shelter  deck  and 
there  is  also  another  ladder  at  the  aft  coaming  of  hatch 
No.  3  which  goes  down  to  the  shelter  deck.  Both  of  these 
ladders  are  vertical  ladders  exactly  like  the  ladder  which 
is  shown  in  Plaintiff's  Exhibit  No.  9.  Some  of  the  men 
who  were  working  down  there  with  Hutchison  went  down 
the  ladder  in  the  shaft  adjacent  to  the  ventilator  shaft 
and  some  went  down  the  ladder  which  was  right  at  the 
aft  coaming  of  hatch  No.  3;  both  lead  to  the  same  place. 
I  was  still  on  deck  until  they  all  came  up.  (R.T.  pp.  173- 
177;  T.R.  pp.  199-204.)  Hutchison  came  out  through  the 
niasthouse  and  walked  between  the  winches  and  one  side 
to  the  messhall.  1  saw  him  come  out  of  the  niasthouse. 
I  wasn't  watching  him  coming  up  the  ladder.  The  only 
way  he  could  have  gotten  up  from  the  shelter  deck  to  the 
main  deck  unless  he  came  up  on  the  other  end,  which 
he  didn't,  was  to  come  up  this  ladder  in  the  shaft  ad- 
jacent to  the  ventilator  shaft.  He  couldn't  have  come  up 
any  ladder  except  the  one  shown  in  Plaintiff's  Exhibit  2 
to  come  out  of  the  niasthouse  door;  he  had  to  come  up 
that  ladder.  When  1  saw  him  walk  out  of  the  niasthouse 
door  he  walked  aft,  towards  the  messhall,  along  the  star- 
board side  of  the  ship.  I  did  not  see  him  in  the  messhall. 
I  saw  him  on  the  companionway,  coming  from  the  mess- 
hall. Evidently  he  got  there  before  I  did.  The  messhall 
is  the  only  place  he  could  have  been.  I  didn't  see  where 
he  went  after  that.  The  other  men  who  had  been  working 
dowm  at  tlie  shelter  deck  level  of  hatch  No.  3  went  back 
to  that  part  of  the  ship  and  continued  working  after 
lunch,  1:00  o'clock.    We  worked  until  three  that  day,  fin- 
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ished  the  job.  Hutchison  was  not  down  there  at  any  time 
between  one  and  three.  When  he  didn't  show  up  at  1:00 
o'clock  I  took  it  for  granted  that  he  had  gone  ashore 
and  that  was  the  reason  I  didn't  conduct  any  search  for 
him.  As  a  matter  of  fact,  I  had  the  mate  call  the  police 
department  to  see  if  he  might  possibly  be  in  jail.  When 
1  found  out  he  wasn't  in  jail  I  sent  for  another  sailor 
to  take  his  place.  I  gave  testimony  at  a  Merchant  Marine 
Investigating  Unit  of  the  United  States  Coast  Guard,  at 
Philadelphia,  Pennsylvania,  on  May  1,  1951.  At  that  time 
I  stated  that  I  saw  Hutchison  at  dinner  time,  but  I  didn't 
stay  long,  coming  out  of  the  messroom,  just  had  a  bowl 
of  soup,  started  out  of  the  messroom.  I  didn't  see  him 
any  more  after  that.  The  last  place  I  saw  him  was  in 
the  messroom.  His  condition  regarding  sobriety  was  he 
was  sober,  slight  hangover.  On  the  day  of  the  accident 
when  I  saw  him  I  came  to  the  conclusion  that  he  had 
been  drinking  but  that  all  he  had  was  a  hangover.  When 
I  woke  him  up  in  the  morning  he  was  in  the  bunk  and 
there  were  no  bottles,  and  he  was  still  feeling  rough, 
that's  all.  When  I  say  "feeling  rough",  I  mean,  you 
know%  when  a  guy  stays  up  late;  it  is  his  duty  to  go  to 
work  and  he  knew  it  and  had  to  turn  to.  When  I  said 
he  had  a  hangover  I  mean  he  was  just  feeling  rough; 
could  have  been  out  late,  going  around  somew^here;  when 
I  said  he  had  a  hangover  I  didn't  use  that  w^ord  to  convey 
the  impression  that  he  had  been  drinking  the  night  before 
and  had  some  of  the  results  of  it  the  next  day;  didn't 
mean  that  he  was  drinking.  I  know  he  had  been  out  late. 
He  mentioned  the  fact  he  got  in  at  four  in  the  morning. 
He  said,  "I  hate  to  work  today  but  I  have  got  to  do  it." 
"Q.  How  often  did  the  members  of  the  crew,  to  your 
knowledge,  use  the  laddei-  wliicli  was  in  the  shaft  innnedi- 
ately  adjacent  to  the  masthouse  ventilator  shaft  for  the 
purpose   of  going  to   some  deck  below  the  level   of  the 
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main  deck  and  for  the  purpose  of  coming  up  to  the  main 
deck  from  a  level  below  the  main  deck.  A.  That  ladder 
is  put  there  for  the  use — for  that  purpose — when  people 
are  working  on  the  winches,  they  don't  want  them  to  in- 
terfere with  the  winch  drivers  and  get  in  the  way  and 
get  hit."  They  are  used  constantly,  all  the  time,  day  and 
night,  whenever  they  are  working.  Sometimes  they  work 
at  night  as  well  as  daytime.  Longshoreynen  use  it  all  the 
time.  The  hatch  was  uncovered  at  the  aft  end  of  hatch 
No.  3  all  during  the  day  that  I  have  been  talking  about, 
heaving  dirt  slings  out,  sweepings  from  the  hold.  (It  was 
stipulated  at  this  point  that  when  the  witness  refers  to 
dirt  slings  he  means  a  cloth  or  wire  device  in  which  the 
debris  is  placed,  after  being  swept  up  in  the  hold,  and 
then  it  is  hooked  together  in  some  fashion  and  is  hoisted 
out  of  the  hatch  by  means  of  the  winch;  and  then  they 
send  the  empty  sling  down  the  same  way,  by  means  of 
the  winch.)  The  ladder  at  the  aft  hatch  coaming  of  hatch 
No.  3  was  available  all  during  that  day  for  the  purpose 
of  either  going  from  the  main  deck  down  to  the  shelter 
deck  or  from  the  shelter  deck  u})  to  the  main  deck.  The 
ladder  in  that  hatch,  meaning  the  ladder  in  the  masthouse, 
is  the  one  they  used  at  all  times  when  the  hatch  is  open, 
so  you  don't  get  hit  with  the  winches'  loads.  The  last 
time  I  saw  Hutchison  he  was  coming  from  the  messroom 
in  a  passageway.  He  was  still  under  cover  inside  the 
midship  house.  1  didn't  see  him  at  any  time  out  on  deck 
after  lunch.  "Mr.  Gallagher.  Then  I  said,  'He  said  the 
reason  he  didn't  make  a  search  was  that  he  figured  the 
man  had  just  gone  ashore'  to  which  Kalnin  responded: 
'which  happens  when  you  are  alongside  a  dock'."  I 
looked  in  the  messroom  and  in  liis  room  and  he  wasn't 
there,  and  called  the  hospital  and  police  stations  and  he 
wasn't  there,  so  we  ordered  another  sailor.  When  Hutchi- 
son was  awakened  in  the  morning  he  wanted  to  sleep  in. 
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If  I  didn't  give  hiin  a  good  shake  he  probably  would 
sleep  in,  wouldn't  turn  to.  I  observed  nothing  in  his  con- 
duct that  would  lead  me  to  believe  he  had  been  drinking. 
With  respect  to  the  ladder  located  in  the  masthouse,  go- 
ing down  from  the  main  deck  (to)  the  shelter  deck,  that 
was  used  frequently.    (K.T.  pp.  181-192;  T.R.  pp.  206-217.) 

3.  Castle's  deposition  was  taken  September  20,  1952. 
He  is  plaintiff's  son-in-law.    (R.T.  p.  192;  T.R.  p.  217.) 

1  am  a  merchant  marine  officer  and  have  held  an  un- 
limited master's  license,  in  steam,  any  tonnage,  any  ocean, 
for  nine  years.  (R.T.  pp.  192-195;  T.R.  pp.  216-218.)  I 
have  served  aboard  nearly  every  type  of  vessel  in  the 
American  merchant  marine  excepting  the  vessel  in  ques- 
tion in  this  case,  a  so-called  Victory  ship.  I  was  aboard 
the  ''Linfield  Victory"  in  San  Francisco.  (R.T.  p.  196; 
T.R.  p.  219.)  1  am  familiar  with  the  Victory  ship  "Lin- 
field  Victory"  in  the  respect  that  I  went  aboard  her  in 
the  latter  part  of  May,  1951,  in  San  Francisco.  The  chief 
officer,  the  same  mate  that  was  on  there  when  the  accident 
occurred,  was  aboard  the  vessel.  We  went  to  the  No.  2 
raised  deckhouse.  He  showed  me  this  ladder  and  trunk 
on  the  port  side  and  explained  how  the  body  was  found, 
the  position  in  which  it  lay.  1  made  an  examination  of 
the  masthouse  and  the  area  surrounding  it.  /  went  up 
and  down  the  ladder  several  times  and  looked  down  the 
trunk  and  looked  ahoiit  the  interior  of  the  masthouse.  The 
mate  and  I  closed  the  masthouse  door  to  see  just  how 
dark  it  was  in  there.  It  was  quite  dark  and  this  was  in 
late  forenoon.  "Q.  Did  you  note  any  screen  or  other 
protective  covering  surrounding  the  ventilating  shaft? 
A.  There  was  no  screen  over  the  ventilating  shaft  at  all. 
It  was  o])en  on  the  to]).  There  was  a  broken  screen  on 
the  bottom,  the  hold  end  of  it,  the  lower  end."  "Q.  By 
Mr.  Wise :  Did  you  have  an  opinion  as  to  whether  this 
area  constituted   a  safe  place   to  work!     A.     I  have  an 
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opinion,  yes.  Q.  By  Mr.  Wise:  What  is  that  opinion? 
A.  My  opinion  is  that  with  proper  illumination  or  with 
the  doors  wide  open  so  that  daylight  could  get  in,  it  would 
be  safe  enough  to  work  in  the  area  mentioned,  in  the 
area  of  the  masthouse."  (R.T.  pp.  196-201;  T.R.  pp. 
220-223.) 

4.     John   Hutchison,  brother  of  the  deceased,   testified 
as  follows : 

On  May  27,  1951,  Mr.  Simpson  and  I  together  visited 
the  '^Linfield  Victory".  After  boarding  the  ship  I  went 
into  the  area  where  my  brother  was  found.  In  the  space 
that  has  been  described  as  the  masthouse,  I  smr  the  ladder, 
the  rail,  the  ventilating  shaft  and  the  door.  We  had  the 
masthouse  door  opened  and  saw  that  there  were  no  light 
fixtures  or  evidence  of  any  light  in  there.  I  went  inside 
that  masthouse,  in  the  morning,  before  noon.  It  was  a 
bright  day.  We  opened  the  door  to  get  in.  We  closed 
the  door  after  we  Avent  in.  I  did  not  see  around;  no  light 
on.  T  could  not  see  my  hand  before  my  face  at  two  feet 
when  the  door  is  closed.  There  was  no  window  or  transom 
or  skylight  in  the  masthouse.  No  light  was  seen  coming 
in  through  the  crack  of  the  door.  It  was  absolute  darkness 
w^hen  the  door  was  closed.  I  had  to  go  through  the  door 
to  get  in  so  I  saw  inside  that  masthouse  when  the  door 
was  at  least  partly  open.  I  saw  into  that  masthouse  when 
the  door  was  fully  open,  practically  when  I  am  at  right 
angles  to  the  masthouse.  "Q.  Couldn't  you  see  around 
pretty  well  when  the  door  was  open  when  you  were  in 
the  masthouse f  Couldn't  you  see  around  the  mashouse 
all  right!  A.  As  soon  as  your  eyes  become  accustomed 
to  the  relative  darkness  inside  coming  from  the  sunlight 
outside,  it  was  easy  to  see,"  I  mean  it  w^as  like  any  en- 
closed room  when  you  open  a  door  and  you  are  coming- 
in  from  a  bright  light,  you  have  to  get  accustomed  to  the 
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darker  light.  T  was  in  all  parts  of  the  particular  section 
of  the  masthoiise.  I  saw  ladders.  When  the  door  was 
closed  I  could  not  see  them.  When  the  door  was  halfway 
oj)en  I  could  see  them;  anij  light  would  show  the  ladders. 
I  did  not  see  any  electrical  conduits  on  the  wall  or  ceiling 
of  that  masthouse.    (R.T.  pp.  350-85G:  T.R.  pj).  283-289.) 

5.  George  E.  Wise,  one  of  plaintiff's  attorneys,  testi- 
fied as  follows : 

On  May  10,  1952,  Plaintiff's  Exhibits  1  through  11  were 
taken  in  my  presence  aboard  the  "Lintield  Victory"  in 
Portland,  Oregon.  Directing  my  attention  to  Plaintiff's 
No.  3,  it  shows  the  door  open ;  Mr.  Ackroyd,  the  pho- 
tographer, had  his  floodlight  run  on  a  ladder,  which  was 
inside  of  the  masthouse,  and  he  was  standing  on  some- 
thing; he  took  it  slanting  down  from  outside.  Directing 
my  attention  to  Plaintiff's  No.  1,  the  photographer  used 
the  same  floodlight  for  the  purpose  of  taking  that  picture. 
At  the  time  Exhibit  3  was  taken  I  Avas  standing  outside 
of  the  door  in  the  deck  portion.  There  was  a  floodlight  in- 
side. I  stood  outside  of  that  door  before  any  floodlight 
was  in  there  and  before  any  artificial  illumination  was  in 
there  and  looked  inside  the  masthouse.  This  was  in  broad 
daylight.  I  can't  tell  you  in  terms  of  feet  how  close  I 
was  standing  to  the  open  door.  T  either  opened  the  door 
myself  or  one  of  the  other  gentlemen  did.  When  I  opened 
the  door  I  looked  inside  the  masthouse.  Standing  outside 
with  the  door  open  in  broad  daylight,  without  any  other 
kind  of  light  inside  that  masthouse,  T  think  it  would  be 
like  looking  into  a  closet  with  the  door  open.  You  could 
make  out  the  fact  there  were  things  in  there,  probably 
make  out  the  rough  outline  of  these  things.  It  would  be 
looking  from  the  outside  light  into  a  dark  area.  Tt  is  my 
testimony,  as  a  fact  in  this  case,  that  witli  the  masthouse 
door  open  and  standing  outside  on  the  deck  in  broad  day- 
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light,  I  could  see  there  were  these  things  in  there;  not 
clearly  like  you  can  see  it  here  (in  the  photograph) ;  as 
I  say  it  is  like  looking  from  the  outside  into  a  closet. 
You  will  see  what  is  in  there  generally,  but  you  won't  see 
it  clearly,  as  if  you  have  a  light  on  it.  ''Q.  It  is  your  tes- 
timony, Mr.  Wise,  that  a  door  which  is  not  inside  of  a 
room,  now,  and  you  are  not  going  into  a  closet,  you  are 
going  from  broad  daylight  through  a  door  which  has 
the  natural  diffusion  of  light,  you  recognize  that,  don't 
you!  A.  Yes.  Q.  Is  it  your  testimony  under  oath,  Mr. 
Wise,  that  standing  out  here  you  were  unable  to  see 
clearly  these  pipe  railings,  the  stanchion  and  the  fact 
there  was  a  ladder  in  that  escape  hatch!  Will  you  please 
answer  that  yes  or  no?  A.  I  can't  answer  it  yes  or  no, 
because  I  don't  know  what  you  mean  by  the  word  clearly. 
If  it  is  as  clear  as  this,  no  (indicating)."  I  think  I  have 
said  I  could  see  these  items  in  here,  but  not  clearly  (in- 
dicating). "Q.  Well,  were  you  able  to  see  that  there 
were  pipe  railings  around  an  opening  in  the  deck,  to  wit, 
this  ventilator  shaft!  A.  Yes,  I  think  you  could  see  the 
pipe  railings."  I  think  I  saw  the  pipe  railings  before  I 
went  in  there  but  I  am  not  sure  just  whether  I  did  or  not. 
My  best  recollection  would  be  that,  as  I  say,  not  clearly 
as  you  would  see  them  here,  but  you  could  see  them; 
could  make  them  out.  There  was  no  difficulty  about  my 
eyesight  telling  me,  before  I  walked  in,  and  without  any 
light,  just  from  the  light  that  came  from  broad  daylight 
through  this  wide  open  door,  that  there  were  pipe  railings 
around  the  ventilator  shaft;  I  could  see  those.  I  had  no 
difficulty  in  making  out  that  there  were  pipe  railings 
there.  (R.T.  pp.  130-137;  T.R.  pp.  168-174.)  ''Q.  I  am 
not  asking  you  what  you  specifically  remember.  I  am 
asking  you,  Mr.  Wise,  if  you  testify,  as  a  fact,  here 
under  oath,  before   this  jury,  that   standing  outside   the 
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inasthouse,  close  up  to  the  door,  with  the  door  wide  open, 
you  could  not  see  that  there  were  two  shafts  in  that  mast- 
house,  two  openings  in  the  deck!  A.  Well,  1  don't  re- 
member looking  specifically  to  see  whether  there  were 
two  openings  or  a  ladder,  or  anything  like  that.  I  don't 
have  any  recollection  of  seeing  them  prior  to  the  time 
we  started  looking  for  them  when  we  went  inside."  (R.T. 
]).  138;  T.R.  pp.  174-175.)  When  I  stood  outside  of  the 
masthouse  on  the  deck  here,  there  was  nothing  to  prevent 
whatever  light  there  was  from  getting  into  the  masthouse. 
Whatever  amount  of  natural  light  in  broad  daylight  would 
go  through  this  masthouse  door,  when  it  was  opened,  was 
inside  the  masthouse  when  I  stood  out  there  and  looked 
in.  ''Q.  Now,  I  want  to  ask  you  again:  Is  it  your  posi- 
tive testimony  that  there  was  not  enough  light  in  broad 
daylight,  going  through  the  doorway,  wide  open,  to  en- 
able you  to  see  two  openings  in  the  deck  of  that  mast- 
house? Please  answer  that  yes  or  no.  A.  No.  Q.  You 
could  not  see  it?  A.  That  is  not  what  I  said.  I  say  it 
is  not  my  positive  testimony.  In  other  words  what  I  said 
was  I  don't  recollect  looking  at  these  shafts."  "Q  Elim- 
inating everything  excepting  the  natui-al  light,  which  was 
present  there  all  aromid  that  masthouse  on  the  day  you 
were  there  in  broad  daylight  with  the  door  of  that  mast- 
house open,  standing  there  at  the  door,  could  you,  with 
your  degree  of  visibility,  see  with  just  that  light  open- 
ings in  the  deck  of  the  masthouse?  Yes  or  no.  A.  I  think 
my  answer  would  be  yes,  Mr.  Gallagher."  (R.T.  pp. 
139-141;  T.R.  pp.  175-177.)  It  was  about  three  feet  from 
the  doorway  into  the  masthouse  to  the  stanchion  which  was 
at  the  corner  of  the  guard  rails  around  the  ventilator 
shaft.  (R.T.  p.  143;  T.R.  pp.  177-178.)  Before  I  went  in 
(the  masthouse)  I  could  see  these  pipe  rails  and  that 
stanchion  was  there;  generally  what  you  see  here,  but  not 
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as  clearly  as  this  (referring  to  photograph).  I  doubt 
tliat  yoii  could  see  a  ladder  here.  ' '  Q.  Do  you  remember 
that  you  were  not  able  to  see  the  ladder,  Mr.  Wise,  and 
is  it  your  testimony  under  oath  that  standing  outside  you 
could  not  see  the  ladder?  A.  All  T  can  say  is  that  I 
don't  recall  seeing  the  ladder  when  T  looked  in."  T  am 
not  testifying  that  I  looked  in  the  direction  of  the  ladder 
and  failed  to  see  it;  I  am  not  testifying  that  I  saw  it; 
1  mean  I  just  don't  recollect  seeing  it  when  I  looked  in, 
but  I  could  see  there  was  nothing  on  the  floor  and  see 
the  pipe  railings.  I  just  don't  recollect  having  looked  at 
that  specific  location  before  I  walked  in  the  masthouse.  1 
just  don't  remember  one  way  or  the  other.  On  the  day 
when  I  was  up  there  and  these  pictures  were  taken,  the 
hatch  was  completely  covered  and  closed  over.  (R.T.  pp. 
143-148;  T.R.  pp.  178-182.)  I  didn't  bring  this  floodlight 
that  shows  in  the  locker  on  the  starboard  side  of  the  mast- 
house  with  me  and  the  pliotographer  didn't  bring  that 
either.  That  is  the  one  that  shows  in  Plaintiff's  Exhibit 
4.  That  was  there  when  the  locker  was  opened  up  for  me 
on  my  visit  to  the  vessel.  (R.T.  pp.  153-154;  T.R.  pp.  187- 
188.) 
6.  Lorkan  Crawford  testified  as  follows : 
I  am  president  of  Crawford  Nautical  Schools  and  Craw- 
ford Nautical  Advisors,  and  principal  of  Crawford  Nau- 
tical Schools.  (R.T.  p.  202;  T.R.  p.  224.)  1  obtained  a 
master's  license  about  40  years  ago.  I  have  never  had 
any  professional  experience  with  Victory  ships.  1  have 
been  aboard  Victory  ships  and  am  familiar  with  their 
construction  and  design.  (Note:  All  of  this  witness' 
testimony  with  i-espect  to  alleged  customs  or  practices 
and  with  respect  to  what  he  had  observed  on  ships  was 
admitted  over  objection  of  defendant.)  In  the  course  of 
my  experience  aboard  ships  I  have  had  occasion  to  observe 
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or  know  there  was  a  custom  with  regard  to  accounting  for 
men.  (K.T.  p.  205;  T.R.  p.  226.)  To  the  best  of  my  knowl- 
edge such  a  custom  was  in  effect  on  April  24,  1951.  That 
custom  was  to  account  for  the  working  lioiirs  and  places 
of  each  member  of  the  creiv  at  all  times.  There  was  a  cus- 
tom to  account  for  men  who  were  missing.  To  the  best  of 
my  know^ledge  that  custom  was  in  existence  on  April  24, 
1951.  The  custom  was  to  determine  when  a  man  was  as- 
signed to  any  particular  work  that  he  perforyned  that 
work  so  that  an  accomiting  could  be  kept  in  a  logical  way 
of  his  man  hours.  If  a  man  were  missing  there  w^as  a 
custom  for  ascertaining  his  whereabouts.  To  the  best  of 
my  knowledge  that  custom  was  in  existence  on  April  24, 
1951.  The  reason  I  qualified  my  answer  is  that  I  teach 
these  men  on  ships,  and  in  1951,  I  was  so  employed  and 
not  actually  on  a  ship.  Therefore,  my  knowledge  of  the 
custom  necessarily  would  he  hy  study  and  hearsay.  I  tell 
you  about  the  custom  as  it  is  imparted  to  me  from,  the 
men  who  execute  the  custom.  The  custom  in  the  case  of 
a  missing  man  is  that  his  immediate  superior  reported  to 
his  innnediate  superior  or  executive  of  the  particular  de- 
partment, deck,  engineer  or  steward;  that  executive  of  the 
department  then  institutes  a  search,  to  determine  the 
whereabouts  of  the  missing  man,  if  that  is  possible.  That 
search  would  necessarily  include  an  inspection  of  the 
man's  living  quarters,  eating  quarters,  and  ivorking  quar- 
ters on  the  vessel,  hut  should  perhaps  include  every  por- 
tion of  the  vessel.  In  the  course  of  my  experience  I  have 
observed  a  custom  or  know  of  a  custom  with  respect  to 
the  illumination  of  work  areas  aboard  a  ship,  such  as  a 
masthouse.  That  custom  is  to  thoroughly  illuminate  any 
area  in  which  a  man  or  men  are  working.  Plaintiff's 
Exhibit  No.  4  is  a  masthouse.  This  portion  you  are  now 
pointing  to  at  the  upper  center  of  Plaintiff's  No.  4  is  the 


33 

cowl  of  the  ventilator.  '^Q.  Showing  you  Plaintiff's  No. 
7,  I  ask  you  how  far  down  does  such  a  ventilator  go. 
A.  The  cowl  should  end  at  the  top  of  the  masthouse. 
The  ventilator  shaft  continues  to  the  compartments  to  be 
ventilated.  Q.  Directing  your  attention  again  to  Plain- 
tiff's 4,  with  this  open  hatch  door,  I  ask  you,  can  you 
see  the  ventilator  shaft?  A.  Yes.  Q.  Where  is  it? 
A.  There  (indicating).  Q.  It  that  an  open  ventilator 
shaft?  A.  No."  These  particular  bars  marked  on  Plain- 
tiff's Exhibit  No.  2  as  "rails"  are  guard  rails.  In  the 
course  of  my  experience,  I  have  never  seen  rails  pro- 
jecting or  going  across  that  area  (identified  as  "AA", 
"AA".  In  the  course  of  my  experience  I  have  seen  other 
protective  devices  such  as  these  guard  rails  around  the 
ventilator  shaft.  I  have  seen  a  heav>'  screen  which  ex- 
cludes the  danger;  it  would  exclude  a  dangerous  area  when 
there  was  an  area  of  access  immediatelg  close  to  it  or  in 
the  vicinity.  That  screen  would  he  located  where  the 
guard  rails  are  now.  Several  hundred  of  the  Victory -type 
vessels  were  huilt  by  the  United  States  of  America  during 
the  last  war.  I  have  been  aboard  approximately  five  of 
them.  I  did  not  go  into  the  masthouse  on  each  of  those 
five.  (R.T.  pp.  209-21(3;  T.R.  pp.  229-235.)  The  last  time 
I  acted  in  any  capacity  as  a  member  of  a  crew  or  a 
licensed  officer  on  any  ocean-going  vessel  was  about  Jan- 
uary of  1943.  I  have  not  been  employed  in  any  capacity 
aboard  any  ocean-going  vessel  since  January  of  194^1. 
(R.T.  pp.  218-219;  T.R.  p.  237.) 
7.  Emma  Hutchison,  plaintiff,  testified  as  follows: 
I  am  the  widow  of  N.  P.  Hutchison.  He  and  I  were 
married  November  4,  1940.  He  was  a  steel  worker  or  iron 
worker  on  construction  iron  work,  also  worked  in  the  oil 
fields,  and  was  a  seaman.  He  began  to  work  as  a  seaman 
in  1943.   He  worked  as  able  seaman,  boatsivain's  mate  and 
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maintenance  man  on  cargo  ships.  I  last  saw  him  about 
March  21,  1951.  (R.T.  pp.  300-302;  T.R.  pp.  258-259.)  On 
April  24,  1951,  my  husband  was  44  and  I  was  53.  Mr. 
Hutchison  contributed  to  my  support.  Whenever  he  came 
off  a  trip  he  would  give  me  around  seventy-five  percent 
or  iliereahouts  of  his  money;  he  kept  the  rest;  and  we 
decided  where  to  put  it  and  what  to  do  with  it.  We  dis- 
posed of  it,  m  the  hank  or  whatever  tve  wanted  to  do 
with  it,  like  any  other  family  does.  (R.T.  pp.  304-306;  T.R. 
pp.  261-262.)  {There  is  no  testimony  whatever  with  re- 
spect to  how  much  of  the  '' around"  seventy- five  percent 
"or  tliereahouts"  take-home  pay  was  used  by  or  reason- 
ably or  otherwise  required  for  Mrs.  Hutchison's  support 
and  maintenance.)  Neither  Mr.  Hutchison  nor  I  had  any 
relatives  or  friends  in  Baltimore,  Maryland.  Prior  to  the 
time  I  married  Mr.  Hutchison  I  had  been  married  to  a 
man  named  McFee,  who  died.  I  have  five  living  children 
as  a  result  of  the  marriage  to  Mr.  McFee.  I  have  said 
Mr.  Hutchison  had  been  a  steel  worker;  he  was  a  struc- 
tural steel  ivorker;  worked  not  only  on  the  ground  but  hiffh 
up  on  the  buildings  in  the  course  of  construction.  (R.T. 
pp.  307-308;  T.R.  pp.  264-265.) 

Plaintiff's  Exhibit  17  (R.T.  p.  304;  T.R.  p.  262)  is 
the  Joint  Federal  Income  Tax  Return  of  plaintiff  and  her 
husband  for  the  calendar  year  1950.  This  exhibit  shows 
total  (jToss  earnings  by  Hutchison  as  $4705.96,  with  in- 
come tax  withheld  at  the  source  in  the  sum  of  $581.65. 
Therefore,  the  total  "take-home''  earnings  of  the  deceased 
for  the  entire  year  1950  was  the  sum  of  $4124.31.  Sev- 
enty-five percent  of  this  "take-home"  pay  is  the  sum  of 
$3093.23.  Multiplying  $3093.23  by  nineteen  years,  the 
full  life  expectancy  of  plaintiff,  results  in  the  total  sum 
of  $58,771.37.  [There  is  no  evidence  showing  that  Mr. 
Hutchison  was  employed  or  earned  any  money  whatever 
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during  1951  up  to  the  time  he  was  employed  hji  appellant 
on  April  17,  1951.) 

Plaintiff's  Exhibit  15  (R.T.  p.  300;  T.R.  pp.  257-258) 
consists  of  log  entries  from  midnight,  April  16,  1951,  to 
midnight,  April  30,  1951.  On  the  page  for  April  23,  1951, 
with  reference  to  ''lookouts",  it  appears  that  Hutchison 
was  on  duty  as  a  lookout,  and  presumably  awake,  from 
midnight  April  22,  1951  to  8:00  a.m.  April  23,  1951.  The 
pages  for  April  24,  1951,  show  that  the  weather  conditions 
were  clear  at  Baltimore,  Maryland,  from  1  :00  a.m.  to  mid- 
night, with  the  exception  of  high,  thin  clouds  at  4:00  p.m. 
Presumably,  there  being  no  evidence  to  the  contrary,  the 
sun  was  shining  at  Baltimore,  Maryland,  from  sunrise 
to  sunset  on  said  date.  Said  pages  also  show  that  steve- 
dores were  working  in  the  No.  1  and  No.  4  holds  and 
that  at  8:00  a.m.  the  crew  turned  to  cleaning  holds.  (Ob- 
viously referring  to  hold  No.  2  where  Amundsen  testified 
he  worked  and  that  Hutchison  worked;  and  to  hold  No. 
3  in  which  Kalnin  testified  that  Hutchison  had  been  work- 
ing before  Kalnin  saw  him  come  out  of  the  masthouse  door 
at  about  ten  minutes  to  12:00  A.M.  on  said  date.)  The 
log  entry  in  April  24,  1951,  also  shows  that  at  5:15  p.m. 
"Olive  Kupau,  A.B.,  reported  for  duty". 

Defendant-appellant  produced  the  oral  testimony  of 
two  witnesses,  Webb  and  Dyer,  with  respect  to  the  sub- 
ject matters  of  liability,  contributory  negligence  and  negli- 
gence on  the  ])art  of  N.  P.  Hutchison  as  the  sole  proxi- 
mate cause  of  his  injuries  and  death.  The  substance  of  the 
testimony  of  these  witnesses  is  as  follows : 

(a)  Webb.  My  occupation  is  marine  surveyor  and  has 
been  around  nine  years,  employed  by  United  States  Sal- 
vage Association,  the  headquarters  of  which  are  in  New 
York  City.  I  was  present  aboard  the  "Linfield  Victory" 
at  the  time  Mr.  George  Wise,  one  of  plaintiff's  attorneys. 
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Avent  aboard.  Walter  Haines  and  a  photographer  were 
with  the  party.  Walter  Haines  is  a  marine  surveyor  in 
Portland,  Oregon.  Tt  was  10:00  a.m.  on  May  10,  1952, 
a  clear  day,  when  we  went  alioard.  I  and  Mr.  Haines,  in 
conjunction  with  each  other,  measured  the  openings  r/oing 
down  in  the  forward  end  of  No.  3  hold  and  the  after  end 
of  No.  2  hold  on  the  left-hand  side,  looking  forward; 
measured  the  stanchion,  the  pipe  railings  and  other  mat- 
ters in  and  about  the  masthonse.  The  diagram  prepared 
liy  Mr.  Haines  (Plaintiff's  Exhibit  12)  shows  various 
measurements.  They  appear  to  be  the  measurements  I 
and  he  took  at  the  time.  At  the  time  we  took  these  meas- 
urements we  were  inside  the  portion  of  the  masthouse 
where  the  ventilator  shaft  and  the  escape  shaft  are  located 
on  the  port  side  of  the  masthouse  No.  2.  The  access  door 
which  is  shown  here  in  Plaintiff's  Exhibit  No.  3  was  both 
opened  and  closed  when  I  and  Mr.  Webb  were  in  there 
taking  these  measurements.  While  it  was  opened  I  took 
measurements  and  made  notes  of  them.  While  the  door 
was  opened  I  did  not  have  any  difficulty  in  seeing  the 
figures  on  the  rule  or  seeing  any  of  the  devices  in  and 
about  the  upper  area  of  the  masthouse.  "Q.  State  whether 
there  was  or  was  not  any  artificial  illumination  inside 
the  masthouse  when  you  had  the  door  open  and  you  and 
Mr.  Haines  were  measuring  these  things  and  making 
your  notes!  A.  As  far  as  I  can  remember — I  have  no 
notes  on  that — there  was  a  cluster  light  or  a  cai'go  light 
that  was  dropped  down  there  during  that  period  of  time" ; 
doivn  into  No.  2  ventilator.  (The  cluster  light  and  the 
No.  2  ventilator  referred  to  are  shown  in  Plaintiff's  Ex- 
hibit No.  10.)  Up  on  top,  in  the  masthouse  itself,  while 
making  my  measurements,  1  had  only  the  lights  from  the 
cowling  ventilator  and  the  door.  We  asked  to  have  lights 
])ut  in  there  during  the  time  of  our  survey.   In  that  mast- 
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liouse,  \\nth  the  door  open  and  without  artificial  illumina- 
tion, you  could  see  your  protective  hand  rails,  your  open- 
ing and  your  ladder  leading  down  into  the  forward  end 
of  No.  3  hold.  There  was  no  difficulty  about  observing 
those*  things  without  artificial  illumination.  There  was 
some  light  inside  the  masthouse  when  the  door  was 
closed  when  there  was  no  artificial  illumination  in  there 
on  that  day.  That  light  came  from  the  ventilator,  the 
same  ventilator  cowl  that  Captain  Crawford  described. 
My  description  of  that  ventilator  shaft,  from  having  ob- 
served it  personally,  would  be  very  near  the  same  as  his. 
There  was  nothing  other  than  a  hollow  tube  with  a  wire 
screen  on  both  tanks.  ( Sic :  obviously  an  error  of  the 
court  reporter.  The  word  ''tanks"  should  be  "ends".) 
The  only  thing  to  restrict  the  incoming  of  light  from  the 
outside  would  be  the  screens.  I  closed  the  masthouse  door 
at  a  time  when  there  was  no  artificial  illumination  in 
there.  When  I  did  close  the  masthouse  door,  and  with- 
out any  artificial  illumination  inside  the  masthouse,  I 
could  see  with  just  the  daylight  that  came  through  the 
ventilator  cowl  your  (the)  opening  and  your  (the)  hand 
rails  wa}^  down  in  the  hold.  I  could  see  the  top  of  the 
ladder.  I  could  see  the  hand  rails  or  guard  rails  around 
the  ventilator  shaft  without  any  difficulty  at  all.  I  do 
not  mean  by  that,  that  the  light  on  the  inside  was  the 
same  as  the  light  on  the  outside.  It  is  my  testimony  that 
the  light  inside  was  diminished  and  in  order  to  do  my 
surveying  properly  I  needed  light.  When  I  was  up  there 
I  observed  an  electrical  appliance  outlet,  which  is  plugged 
in,  right  alongside  the  jmnbo  boom,  on  the  after  bulkhead 
of  the  masthouse.  (R.T.  pp.  232-238;  T.R.  232-254.) 

(b)  Dyer.  I  live  in  Portland,  Oregon.  T  am  em- 
ployed by  Pacific-Atlantic  Steamship  Co.  as  marine  su- 
perintendent.   In   that   capacity   I  have  charge   of,   inso- 
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far  as  operation  of  vessels  may  be  concerned,  maintain- 
in^::,  storing,  repairing  and  general  navigation.  I  am  and 
have  been  fully  licensed  as  a  master  mariner  since  1926. 
1  am  or  was  familiar  with  the  steamship  ^'Linfield  Vic- 
tory" in  1951.  That  vessel  was  owned  by  the  United 
States  of  America,  Department  of  Commerce,  Maritime 
Administration.  It  was  bare-boat  chartered  to  Pacitic-At- 
lantic  Steamship  Co.,  including  the  period  of  the  month 
of  April,  1951.  The  vessel  was  in  the  process  or  course  of 
an  intercoastal  voyage  when  it  was  in  Baltimore,  iSIary- 
land,  in  April,  1951.  In  cases  of  that  kind,  shipping  arti- 
cles are  required  to  be  signed  by  the  master  and  all  mem- 
bers of  the  crew  who  are  members  of  the  crew  for  such 
a  voyage  (intercoastal).  The  photostatic  copy  of  shipping 
articles  I  have  in  my  hand  is  a  photostatic  copy  of  regular 
intercoastal  shipping  articles  involving  the  period  men- 
tioned. Those  articles  (were)  opened  in  Portland,  March 
10,  1951  and  were  closed  at  San  Francisco  on  May  28, 
1951.  The  object  which  appears  in  the  lower  right-hand 
corner  of  the  space  just  inside  the  open  locker  door  on 
Plaintiff's  Exhibit  4,  a  photograph,  is  a  portable  cargo 
light.  The  object  immediately  below  the  arrow,  identified 
as  ''E.O.",  Plaintiff's  Exhibit  No.  7,  is  a  marine  outlet, 
an  outlet  for  an  electric  current  for  plugging  in  lights. 
In  the  event  it  is  dark  any  place  in  a  hold  or  in  a  mast- 
house  a  cargo  light  may  be  used  for  the  purpose  of  supply- 
ing artificial  illumination;  that  is  their  purpose.  It  is  the 
right  of  any  member  of  the  crew  to  take  such  a  light  and 
use  it  in  case  he  desires  to  do  so;  we  have  no  restrictions 
on  their  use  of  the  lights.  Requisition  No.  1,  dated  March 
9,  1951,  shows  that  there  were  22  cargo  lights  on  hand 
on  tlie  vessel  on  that  date.  The  licensed  officers  ordered 
an  additional  four.  These  Four  lights  referred  to  in  the 
requisition  were  delivered  to  the  vessel  before  the  com- 
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meneement  of  that  voyage.  I  have  been  in  masthouse  No. 
2  of  the  "Linfield  Victory"  and  in  the  masthouse  No.  2 
in  many  other  Victory  ships.  Pacific-Atlantic  Steamship 
Company  handled  for  the  United  States  Government,  so 
far  as  shoreside  business  was  concerned,  36  or  37  Victory- 
type  vessels,  besides  six  that  we  purchased  outright.  We 
had  five  or  six  under  bare-boat  charter.  The  others  were 
operated  by  the  Government  under  this  general  agency 
agreement  for  operation  for  the  Government.  In  those 
cases,  where  the  Government  retained  the  right  to  op- 
erate the  ship  and  my  company  acted  merely  as  general 
agent,  I  went  aboard  those  ships;  I  visited  them  fre- 
quently. I  have  been  present  quite  frequently  while  Coast 
Guard  inspectors  were  inspecting  Victory  ships,  sometimes 
in  Portland;  sometimes  Seattle.  I  have  seen  it  done  both 
places.  In  the  course  of  the  inspections  made  by  the  Coast 
Guard  inspectors,  their  inspection  includes  the  entire 
vessel,  all  cargo  si)aces  and  masthouses ,  with  the  exception 
of  the  double-bottomed  tanks  or  fuel  oil  tanks.  Those  are 
not  in  the  masthouse.  In  all  of  the  Victory  ships  that  I 
have  seen,  I  have  not  seen  any  which  were  any  different 
than  the  No.  2  masthouse  as  shown  in  these  photographs 
taken  of  the  "Linfield  Victory".  With  reference  to  these 
shafts,  I  see  in  this  picture  here.  Plaintiff's  Exhibit  No. 
1,  where  there  is  a  steel  plate  which  goes  across  the  top  of 
the  sheet  of  steel  which  separates  these  two  shafts.  This 
picture  (Plaintiff's  Exhibit  No.  10)  shows  a  view  down  the 
ventilator  shaft  in  No.  2  masthouse.  With  reference  to  the 
screen  down  at  the  bottom  of  that  shaft,  it  leads  to  the 
No.  2  lower  hold.  No.  2  lower  hold  would  be  the  hold  which 
is  covered  by  the  hatch  covers  immediately  forward  of  the 
masthouse  as  shown  in  Plaintiff's  Exhibits  7  and  8.  If  you 
cut  out  this  screen  (referring  to  the  screen  at  the  bottom 
of  the  ventilator  shaft)  there  would  not  be  any  obstruction 
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whatever  between  the  bottom  of  the  ventilator  shaft  and 
lower  hold  No.  2.  "Q.  Now,  Captain,  there  has  been 
some  testimony  here  by  the  boatswain  to  the  effect  that 
the  after  portion  of  Hatch  No.  3  was  imcovered  on  April 
24,  1951,  at  the  time  when  Mr.  Hutchison  and  other  men 
were  working  down  there  in  the  lower  tween  deck,  in  Hold 
No.  3,  and  that  the  winches  were  being  operated  to  take 
out  dirt  slings.  Now,  under  those  circumstances,  Captain, 
where  does  the  man  operating  the  winches  stand?  Would 
he  be  back  here  at  tlie  winches,  inmiediately  at  the  after 
end  of  Hatch  No.  3?  A.  He  would  be  on  the  after  end 
of  Hatch  No.  3  facing  the  masthouse.  Q.  Facing  ]\Iast- 
house  No.  21  A.  Yes.  Q.  Does  the  expression  'I  am 
standing  by  the  winches'  what  does  that  mean?  A.  It 
means  he  would  be  standing  by  the  throttles  of  the 
winches.    There  are  two  winches,  operated  by  one  man. 

Q.     So  he  would  be A.     Controls  would  be  together 

in  the  center  of  the  hatch.  Q.  He  would  be  operating 
the  winches  then?  A.  Yes."  If  a  man  is  standing 
at  the  winches,  at  the  after  end  of  hatch  No.  3,  he  would 
be  facing  forward.  The  entire  deck  forward  of  the 
after  end  of  hatch  No.  3  would  be  visible  to  him.  The 
door  to  that  portion  of  the  masthouse  containing  the 
ventilator  shaft  and  the  escape  shaft  would  also  be  visible 
to  such  a  man.  A  man  walking  on  deck  and  approaching 
tlie  door  to  that  masthouse  would  be  visible  to  the  in- 
dividual who  is  standing  at  the  winches.  I  have  been 
on  board  the  "Lintield  Victory",  recently  in  Oakland, 
about  the  middle  of  August,  1955.  The  vessel  was 
docked  at  the  Oakland  Army  Base.  The  United  States 
is  now  operating  that  ship.  My  company  is  acting  as 
general  agent  for  it.  I  went  in  masthouse  No.  2  on  the 
occasion  in  the  middle  of  August  when  I  was  up  there 
in  Oakland.    The  inside  of  the  masthouse  was  no  differ- 


41 

ent  in  tlie  slightest  particular  than  indicated  in  these 
photographs  on  the  hoard,  so  far  as  physical  appearance 
is  concerned.  (Plaintiff's  Exhibits  1-11,  inclusive,  all  of 
which  had  been  thunibtacked  to  a  blackboard.)  The  in- 
side of  the  masthouse  was  the  same  as  it  was  from  the 
time  we  took  delivery  of  her.  That  vessel  had  been  in- 
spected by  Coast  Guard  inspectors  since  April,  1951,  at 
the  regular  annual  inspection.  While  she  was  laid  up  in 
fleet  reserve  they  wouldn't  hold  the  inspections,  but  she 
was  re-inspected  when  we  took  her  out  early  this  year. 
When  you  climb  doAvn  this  ladder  where  Mr.  Wise  ap- 
pears in  Plaintiff's  Exhibit  1,  and  you  want  to  go  into 
the  deck  inunediately  below  the  main  deck  or  the  deck 
immediately  below  the  last  one  mentioned,  to  wit,  two 
decks  below  the  main  deck,  you  get  from  the  ladder  into 
the  hold  by  a  door  opening  at  the  side;  a  man  who  goes 
down  would  step  on  a  plate  at  the  particular  deck  level 
he  would  want.  There  is  a  door  that  opens  and  you 
walk  into  the  particular  hold.  The  after  section  of  hatch 
No.  3  was  open  on  the  day  when  I  examined  the  "Lin- 
field  Victory"  in  the  middle  of  August,  1955,  at  Oakland. 
The  vessel,  so  far  as  hatches  were  concerned,  was  in  the 
same  general  condition,  the  physical  layout,  as  in  1951. 
The  hatches  and  the  size  of  the  liolds  and  so  forth  were 
the  same.  With  the  after  section  of  hatch  No.  3  removed 
I  could  see  some  light  coming  through  the  door  openings, 
that  I  have  referred  to,  leading  from  the  lower  holds  into 
that  escape  ladder  sliaft.  On  the  day  when  I  examined  the 
"Linfield  Victory"  it  had  these  ventilator  cowls  on  the 
masthouse.  I  went  inside  masthouse  No.  2.  I  closed  the 
door  and  dogged  it  down.  That  door  can  be  dogged  or  un- 
dogged  either  from  the  outside  or  the  inside.  A  dog  is 
just  an  iron  rod  which  is  hinged  or  swiveled  at  one  end. 
You  just  take  hold  of  it  and  pull  it  down  and  it  goes 
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against  a  wedge  shaped  piece  of  metal  and  that  pressure 
pushes  a  door  closed  so  that  it  is  watertight.  T  went  in 
there  and  dogged  (the  door  to)  that  portion  of  niasthouse 
No.  2  containing  the  ventilator  shaft  and  the  escape  shaft 
referred  to  in  these  photographs.  It  was  a  clear  day. 
When  I  went  inside,  with  the  door  closed,  there  was  light 
which  came  in  through  the  ventilator  cowl.  It  was  quite 
light.  There  was  ample  to  see  your  way  around.  I  could 
see  the  stanchion,  the  pipe  railings,  the  ladder  and  that 
there  were  tw^o  shafts  there,  very  plainly.  I  also  went 
inside  the  masthouse  with  the  door  open.  "Q.  And  what 
was  the  condition  of  visibility  in  there  with  reference  to 
whether  you  could  or  could  not  read  ordinary  news- 
paper print!  A.  Well,  I  believe  that  I  could  have 
read  print  inside  as  well  as  out,  provided  I  had  my 
glasses."  The  ship  was  operated  by  the  Government. 
All  of  these  things  I  testified  to  have  reference  to  physi- 
cal things  I  say  I  observed  when  I  went  in  that  masthouse. 
/  understand,  of  course,  that  if  I  have  testified  to  anything 
which  is  not  true,  it  would  he  a  very  simple  matter  for 
the  proper  authorities  to  check  up  on  me  by  going  into 
that  masthouse  themselves.  I  realize  that  my  testimony 
about  the  condition  of  visibility  inside  that  masthouse 
relates  to  a  material  fact  in  this  case.  There  was  no 
custom  that  I  know  of,  in  April,  1951,  with  reference 
to  searching  a  ship  for  a  man,  not  on  articles,  who  fails 
to  show  up  at  the  appointed  time  for  his  job,  when  the 
shi])  is  tied  up  at  a  dock  in  any  city  in  the  United  States. 
I  have  never  heard  of  any  such  thing.  When  seamen  are 
not  on  articles  they  can  quit  any  time  they  want  to. 
*'Q.  They  just  walk  off  and  say  nothing?  A.  Well, 
they  come  back  to  claim  tlieir  ]iay.  But  that  is  quite 
often  what  happens.  They  will  just  walk  off  and  come 
back   later,   or  come   back   to   tlie  office   and  claim   their 
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pay."  The  log  entry  in  Plaintiff's  Exhibit  15  under  date 
of  Tuesday,  April  24,  1951,  ''1715  Olive  Kupau,  A.B.  re- 
ported for  duty"  means  that  at  5:15  p.m.  on  that  day 
an  able-bodied  seaman  named  Kupau  reported  for  duty. 
''Q.  Captain,  it  appears  here  in  the  record  that  Ernest 
Kalnin,  the  boatswain,  gave  testimony  at  an  investi- 
gating unit  of  the  Coast  Guard  at  Philadelphia,  on  May 
1,  1951.  I  would  like  to  ask  you.  Captain,  whether  that  is 
the  same  branch  of  the  Government  I  am  talking  about, 
the  Coast  Guard,  the  same  branch  of  the  Government  of 
the  United  States  as  conducts  the  inspection  and  certifi- 
cation of  vessels  of  the  type  of  the  'Linfield  Victory'? 
A.  That  is  correct."  With  reference  to  these  other  Vic- 
tory ships  that  my  company  owns,  and  those  which  it  has 
operated  under  bare-boat  charters,  and  those  with  refer- 
ence to  which  it  has  acted  as  general  agent  for  the  United 
States,  each  and  every  one  of  those  ships  was  inspected 
and  a  regular  certificate  of  inspection  issued  for  each  and 
every  one  of  them  by  the  Coast  Guard.  "Q.  Did 
all  of  these  inspections  occur  at  either  Portland  or  Se- 
attle, or  were  they  inspected  at  times  throughout  the 
United    States!     A.     Oh,    they   were   inspected   at   times 

throughout  the  United  States,  wherever Q.     So  there 

would  be  many  different  inspectors  who  inspected  and 
passed  these  vessels?  A.  Wherever  the  certificate  ex- 
pires, there  you  have  to  have — the  first  American  port, 
has  to  be  inspected." 

(The  following  testimony  of  Dyer  was  given  on  cross- 
examination.)  I  have  never  tried  to  read  a  newspaper  in 
that  masthouse,  even  with  my  glasses.  You  call  my  at- 
tention to  Plaintifi"s  Exhibit  No.  4,  the  starboard  side  of 
the  masthouse.  From  the  very  top,  this  is  a  cowl  for  the 
starboard  ventilator  shaft.  That  shaft  goes  down  to  the 
lower  hold,  the  same  as  the  one  on  the  port  side.   Looking 
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in  there  is  something  which  blocks  that  ot¥;  bulkhead. 
This  shaft  is  not  like  this  one  here,  indicating  Plain- 
tiff's Exhibit  No.  1.  The  starboard  shaft  is  not  avail- 
able from  this  end.  In  my  experience  I  have  never  at 
any  time  seen  a  screen  or  a  grate  of  any  kind  over  the 
head  of  a  ventilator  shaft  on  a  Victory  ship.  I  have  never 
seen  them  on  any  other  kind  of  ships.  Referring  to  Plain- 
tiff's Exhibit  No.  4,  the  masthouse  on  the  starboard  side, 

1  pointed  out  a  cargo  light.  That  particular  object  there 
is  a  portable  cargo  light.  If  a  seaman  wanted  to  use  a 
jDortable  light  in  masthouse  No.  2  on  the  port  side  he 
would  connect  it  at  this  outlet  right  here,  this  place 
marked  on  Plaintiff's  Exhibit  No.  7  as  "Electrical  Out- 
let." If  a  person  wanted  to  use  this  light  inside  of  mast- 
house No.  2  on  the  port  side  he  could  not  close  that  door 
and  have  a  cord  go  through  that  dogged  door.  "Q.  A 
last  question,  Captain :     When  you  were  in  masthouse  No. 

2  on  the  'Linfield  Victory',  wdth  the  door  closed,  was  the 
light  on  the  inside  the  same  as  the  light  out  on  the  deck, 
without  a  covering?  A.  You  mean  was —  Q.  Was  the 
illumination  as  bright?  A.  Oh,  no,  naturally  it  couldn't 
be.     Q.     With  the  door  open  was  it  as  bright"?     A.     No." 

(Re-direct  Examination)  There  Avas  no  way  for  any 
seaman  or  anybody  else  to  get  into  that  portion  of  mast- 
house No.  2  where  the  ventilator  shaft  and  the  escape 
shaft  were  located,  from  the  main  deck,  without  opening 
the  door  and  walking  through  it;  that  is  the  only  access. 
On  these  Victory  ships  there  are  ladders  at  the  forward 
and  after  hatch  coamings  of  hold  No.  3.  It  would  be 
perfectly  possible  for  a  man  to  go  from  the  deck  down 
such  a  ladder  to  a  lower  liold,  and  then  walk  through  the 
door  at  the  forwaid  bulkhead  of  hold  No.  3  and  go  from 
there  up  the  ladder,  in  the  escape  shaft;  he  could  come 
down  one  way  and  go  up  the  other.  After  he  came  up 
this  ladder,  the  only  way  he  could  get  out  of  the  mast- 
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house  would  be  to  either  walk  through  an  open  door  or 
open  the  door  and  walk  out.  (R.T.  pp.  474-502;  T.R.  pp. 
309-331.) 

The  questions  involved  are  the  following: 

1.  The  court  erred  in  denying  defendant's  written  mo- 
tion to  strike  the  matter  contained  in  Paragraph  IX  of 
the  First  Amended  Complaint ;  said  written  motion  having 
been  filed  in  October,  1952;  and  erred  in  denying  defend- 
ant's oral  motions,  during  the  course  of  the  last  trial, 
to  strike  said  matter. 

2.  The  court  erred  in  den^dng  defendant's  motion  for 
a  directed  verdict  with  respect  to  the  matter  set  forth  in 
Paragraph  IX  "That  defendant  Pacific-Atlantic  Steam- 
ship Co.  and  its  employees  were  further  negligent  in  fail- 
ing to  search  for  and  discover  said  deceased  Nathanael 
Patrick  Hutchison  at  the  bottom  of  said  ventilating  shaft 
in  said  injured  condition  until  six  days  after  said  fall, 
to-wit,  on  the  30th  day  of  April,  1951,  after  said  steam- 
ship had  proceeded  to  and  was  in  the  Port  of  Philadel- 
phia, State  of  Pennsylvania." 

3.  The  court  erred  in  permitting  the  plaintiff  to  in- 
troduce irrelevant,  immaterial,  impertinent,  and  passion 
and  prejudice  arousing  evidence  upon  the  subject  of  de- 
fendant's failure  to  search  for  and  discover  Hutchison  at 
the  bottom  of  said  ventilating  shaft  in  an  injured  condi- 
tion prior  to  his  death. 

4.  The  court  erred  in  denying  defendant's  oral  mo- 
tions to  withdraw  the  subject  of  defendant's  failure  to 
search  for  and  discover  Nathanael  P.  Hutchison  in  an  in- 
jured condition  and  prior  to  his  death  from  the  considera- 
tion of  the  jury. 

5.  The  court  erred  in  denying  defendant's  motion  for 
a  directed  verdict,  at  the  close  of  the  evidence  offered 
by  the  plaintiff,  with  respect  to  the  claim  or  count  desig- 
nated as  the  "Second  Cause  of  Action"  in  the  first 
amended  complaint. 
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6.  The  court  erred  in  each  and  every  ruling,  order, 
decision  or  action  adverse  to  the  defendant,  appearing 
within  and  shown  by  the  matters  and  things  included 
within  defendant's  designation  of  the  record  on  appeal; 
and  in  this  respect,  defendant  contends  that  none  of  said 
rulings,  orders,  decisions  or  actions  was  invited,  encour- 
aged, or  waived  or  consented  to  at  any  time  or  in  any 
manner  whatsoever  or  at  all,  by  reason  of  any  act  or 
omission  of  defendant. 

7.  The  court  erred  in  denying  defendant's  motion,  at 
the  close  of  all  of  the  evidence,  for  a  directed  verdict  in 
favor  of  defendant  with  respect  to  the  claim  or  count 
designated  as  the  "Second  Cause  of  Action"  in  the  first 
amended  complaint. 

8.  The  court  erred  in  denying  defendant's  motion  for 
judgment  notwithstanding  the  verdict  with  respect  to  the 
claim  designated  in  the  first  amended  complaint  as  the 
"Second  Cause  of  Action";  and  in  its  ruling  denying 
defendant's  alternative  motion  for  a  new  trial  with  respect 
thereto;  and  there  was  an  abuse  of  judicial  discretion  in 
the  ruling  of  the  court  with  respect  to  said  alternative 
motion  for  a  new  trial. 

9.  The  court  erred  in  refusing  to  give  to  the  defendant 
reasonable  time  and  opportunity  to  assign  as  error  the 
giving  of,  and  the  failure  to  give,  instructions  in  that  de- 
fendant's attorney  was  arbitrarily  denied  a  reasonably 
sufficient  time  and  opportunity  to  state  distinctly  the 
matter  to  which  the  defendant  objected  and  the  grounds 
of  its  objections. 

10.  The  evidence  is  insufficient  to  support  the  finding 
of  the  jury  that  at  the  time  Nathanael  P.  Hutchison 
suffered  the  personal  injuries  from  which  he  died  the 
said  Hutchison  was  acting  or  engaged  in  the  course  of  his 
employment. 
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11.  The  evidence  is  insufficient  to  support  a  finding 
that  there  was  an  insufficiency  in  the  appliances  in  and 
about  the  ventilator  shaft  referred  to  in  Paragraph  VIII 
of  the  first  amended  comj^laint  or  that,  in  this  respect, 
there  was  a  failure  on  the  part  of  the  defendant  to  pro- 
vide a  reasonably  safe  place  in  which  to  work. 

12.  The  evidence  is  insufficient  to  support  a  finding 
that  there  was  an  insufficiency,  due  to  defendant's  negli- 
gence, in  its  safety  appliances  in  and  about  the  venti- 
lator shaft  or  that,  in  this  respect,  there  was  a  negligent 
failure  on  the  part  of  the  defendant  to  provide  a  reason- 
ably safe  place  in  which  to  work. 

13.  The  evidence  is  insufficient  to  support  findings  in 
favor  of  the  plaintiff  with  respect  to  the  issues  of  mate- 
rial fact  raised  by  those  averments  set  forth  in  Para- 
graphs IV,  VII  and  VIII  of  the  claim  designated  in  the 
first  amended  complaint  as  "First  Cause  of  Action"  and 
incorporated  by  reference  thereto  in  the  "Second  Cause 
of  Action"  and  the  averments  of  Paragraph  II  of  said 
"Second  Cause  of  Action"  which  are  denied  in  defend- 
ant's answer. 

14.  The  evidence  is  insufficient  to  support  a  finding 
that  Nathanael  P.  Hutchison  fell  into  or  was  precipitated 
to  the  bottom  of  said  ventilator  shaft  in  the  course  of 
the  performance  of  any  duty  as  an  employee  or  in  the 
course  of  his  employment. 

15.  The  evidence  is  insufficient  to  support  a  finding 
that  said  ventilator  shaft  was  an  open  ventilator  shaft. 

16.  The  evidence  fails  to  show  actionable  negligence 
on  the  part  of  defendant  as  averred  in  the  first  amended 
complaint. 

17.  The  jury  erioneously  failed  to  find  that  negli- 
gence on  the  part  of  Nathanael  P.  Hutchison  was  the 
sole  proximate  cause  of  his  death. 
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18.  The  evidence  is  insufficient  to  support  the  finding 
of  the  jury  that  negligence  on  the  part  of  Nathanael  P. 
Hutchison  did  not  proximately  contribute  to  his  death  to 
any  extent  or  proportion  in  excess  of  10  percent  of  the 
total  i^roximate  cause  of  said  death. 

19.  The  evidence  is  insufficient  to  support  the  finding 
of  the  jury  that  plaintiff  suffered  damage  in  the  sum 
of  Fifty  Thousand  Dollars  ($50,000.00).  ' 

20.  There  was  irregularity  in  the  proceedings,  acts 
and  conduct  of  the  court,  jury  and  plaintiff's  attorneys 
and  orders  of  the  court  and  abuse  of  judicial  discretion, 
by  which  the  defendant  was  prevented  from  having  a  fair 
trial. 

21.  Excessive  damages  were  awerded  under  the  in- 
fluence of  passion  and  prejudice  and  arbitrary  conduct 
upon  the  part  of  the  jury. 

22.  The  court  erred  in  admitting  into  evidence  the 
testimony  of  Anmndsen  with  respect  to  screens  over  the 
top  of  ventilator  shafts  on  other  ships,  horizontal  bars 
precluding  entry  into  the  access  shaft  adjacent  to  said 
ventilator  shaft  on  other  ships;  that  he  had  never  seen 
on  any  other  ship  a  ventilator  shaft  without  a  ladder 
therein;  and  those  portions  of  the  testimony  of  Castle 
that  there  was  no  protective  screen  over  the  top  of  the 
ventilator  shaft  and  that  with  the  door  to  the  masthouse 
closed  it  was  (juite  dark  inside  said  masthouse;  and  the 
testimony  of  John  Hutchison  (brother  of  the  deceased) 
that  with  the  masthouse  door  closed  there  was  absolute 
darkness  inside  said  masthouse;  and  the  testimony  and 
conclusions  of  Crawford  with  respect  to  the  subjects  of 
custom  or  practice,  and  thoiough  illumination  of  all  areas 
of  work;  and  with  respect  to  heavy  vertical  screens  in 
place  of  the  pi])e  railings;  that  the  ventilator  shaft  was 
a  dangerous  area;  and  that  said  ventilator  shaft  was  ad- 
jacent to  an  area  of  access. 
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23.  The  court  erred  in  refusing  to  grant  defendant's 
motions,  and  each  thereof,  to  strike  testimony  and  other 
evidence  with  respect  to  the  issue  of  actionable  negligence 
ujjon  the  grounds  stated  in  such  motions,  and  each 
thereof,  and  in  accordance  with  such  motions,  and  each 
thereof. 

24.  The  court  erred  in  instructing  the  jury  as  it  did 
and  in  failing  to  instruct  the  jury  in  a  distinct,  concise, 
direct  and  impartial  manner  upon  the  law  applicable  to 
the  issues  of  material  fact  with  respect  to  actionable  neg- 
ligence raised  by  the  averments  of  the  first  eight  para- 
graj3hs  of  the  first  amended  complaint  which  were  denied 
by  defendant  in  its  answer  thereto;  and  with  respect  to 
defendant's  special  defense  premised  upon  negligence  on 
the  part  of  Hutchison  proximately  causing  or  proximately 
contributing  to  his  injury  or  death. 

25.  The  court  erred  in  refusing  to  instruct  the  jury 
upon  the  essential  elements  of  actionable  negligence  on 
the  j)art  of  defendant  in  connection  with  and  as  limited 
by  the  averments  of  the  first  amended  complaint  with  re- 
spect to  the  claimed  failure  or  neglect  on  the  jjart  of  the 
defendant  to  supply  sufficient  safety  appliances  in  and 
about  the  ventilator  shaft  in  the  port  compartment  of 
masthouse  No.  2  to  jjrovide  a  reasonably  safe  place  in 
which  to  work;  and  in  the  failure  and  refusal  of  the  court 
to  restrict  and  confine  the  possibility  of  a  verdict  against 
the  defendant  exclusively  to  said  specific  and  only  claim 
of  alleged  negligence  on  the  part  of  defendant. 

26.  The  court  erred  in  failing  and  refusing  in  the  in- 
structions given  to  the  jury  to  fairly,  distinctly  and  accu- 
rately state  and  define  the  issues  of  material  and  j^erti- 
nent  fact  raised  by  those  averments  of  the  first  amended 
complaint  denied  in  the  answer  of  the  defendant,  or  to 
confine  the  fact  finding  power  of  the  jury  thereto. 
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27.  The  instructions  as  a  whole  are  misleading,  con- 
tradictory, confusing,  inaccurate,  incomplete  and  lack  dis- 
tinctness. The  instructions  as  a  whole  contain  indiscrim- 
inate, improper,  extraneous  and  erroneous  statements  and 
comments  by  the  trial  judge. 

28.  The  instructions  as  a  whole  contain  inaccurate, 
irrelevant  and  improper  interpolations  by  the  trial  judge 
liaving  no  legitimate  bases  in  the  law  applicable  to  the 
genuine  issues  of  material  fact  or  the  material,  relevant 
and  competent  evidence  and  not  necessary  for  the  proper 
guidance  of  the  jury  in  its  deliberations. 

29.  There  was  an  erroneous  failure  of  the  court  in  the 
instructions  given  to  the  jury  of  its  own  motion,  fairly 
or  completely  or  at  all,  to  state  or  define  the  issues  of 
material  fact  raised  by  the  material  and  pertinent  aver- 
ments of  the  first  amended  complaint  and  the  denials 
thereof  in  defendant's  answer  thereto;  an^  erroneous 
failure  of  the  court  to  instruct  the  jury  with  respect  to 
the  sole  statutory  basis  of  possible  liability  on  the  part 
of  the  defendant  as  to  plaintiff's  claim  for  damages  by 
reason  of  the  death  of  Nathanael  P.  Hutchison ;  an  er- 
roneous failure  of  the  court  to  instruct  the  jury  with 
respect  to  the  essential  elements  of  actionable  negligence 
on  the  part  of  the  defendant  in  connection  with  and  as 
limited  by  the  averments  of  a  claimed  failure  or  neglect 
on  the  part  of  the  defendant  to  supply  sufficient  safety 
appliances  in  and  about  the  ventilator  shaft  in  the  port 
compartment  of  masthouse  No.  2  to  provide  a  reasonably 
safe  place  in  which  to  work;  an  erroneous  failure  of  the 
court  to  ])roperly  instruct  with  respect  to  the  burden  of 
l)roof  imposed  upon  the  plaintiff  and  defendant  or  to 
fully  instruct  thereon;  an  erroneous  refusal  of  the  court 
to  properly  or  adequately  instruct  the  jury  with  respect 
to  the  duties  imi)osed  by  law  upon  the  defendant  and 
Nathanael  P.  Hutchison  upon  the  subjects  of  actionable 
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negligence  on  the  part  of  the  defendant,  contributory 
negligence  on  the  part  of  Nathanael  P.  Hutchison, 
and  negligence  on  the  part  of  the  latter  as  a  sole 
proximate  cause  of  his  injuries  and  death;  and  the  in- 
structions given  to  the  jury  by  the  court  of  its  own  mo- 
tion are  indistinct,  incomplete,  inadequate,  inaccurate  and 
unfair  to  the  defendant  and  do  not  cover  the  law  ap- 
plicable to  legal  liability  imposed  by  the  Jones  Act,  the 
issues  of  material  and  pertinent  fact  raised  by  the  plead- 
ings or  the  competent,  relevant  and  material  evidence 
introduced  by  the  respective  parties;  the  instructions 
given  by  the  court  of  its  own  motion  contain  much  matter 
and  improper  comment  which  is  completely  extraneous 
to  i^roper  statements  of  law  which  can  be  given  to  a  jury 
as  the  law  applicable  to  the  issues  and  evidence  in  the 
case  at  bar;  the  court  in  its  instructions  interpolated  and 
made  improper,  unfair  and  inaccurate  comments  with  re- 
spect to  the  effect  and  weight  of  evidence,  the  elements 
of  actionable  negligence  on  the  part  of  defendant,  con- 
tributory negligence  on  the  part  of  Nathanael  P.  Hutchi- 
son, the  subject  of  damages  and  other  matters;  the  court 
improperly  instructed  and  commented  with  respect  to  dis- 
puted questions  of  fact  and  also  gave  contradictory  in- 
structions thereon ;  the  court  improperly  refused  to  give 
correct  instructions  upon  the  applicable  principles  of  law 
as  requested  by  the  defendant  or  to  give,  in  lieu  thereof, 
the  substance  of  those  portions  of  defendant's  proposed 
instructions  which  are  not  covered  in  substance  or  at  all 
in  the  instructions  actually  given  to  the  jury;  and  in  par- 
ticular, the  court  improperly  refused  to  give  or  to  other- 
wise correctly  or  adequately  cover  applicable  princi])les 
of  law  contained  in  the  following  instructions  proposed 
by  the  defendant:  Numbers  1,  5,  6,  10,  11,  llA,  12,  13, 
14,  14A,  15,  15A,  16,  16A,  17,  18,  19,  19A,  23,  24,  25,  28, 
29,  30,  30A,  31,  31A,  32,  32A,  33,  34,  35,  35A,  36,  36A,  38, 
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39,  40,  40A,  41,  42,  43,  44A,  45,  45A,  47,  49,  51,  52,  53,  54, 
55,  55A,  56,  57,  57 A,  58,  58A,  59,  60,  65  and  66. 

30.  The  court  improperly  refused  to  submit  to  the  jury 
and  require  an  answer  to  defendant's  proposed  inter- 
rogatory No.  3,  which  reads  as  follows:  '"On  what  date 
and  at  what  time  on  said  date  did  Nathanael  P.  Hutchi- 
son come  in  contact  with  the  bottom  of  the  ventilator 
shaft?" 

III. 
SPECIFICATION  OF  ERRORS. 

Appellant  specifies  the  following  as  assigned  errors  re- 
lied upon  by  it  in  the  presentation  of  its  contentions  on 
appeal : 

Points  1  to  30  in  the  "Statement  of  the  Points  on  which 
Appellant  Intends  to  Rely",  supra,  pp.  45-52,  are  by  ref- 
erence thereto  adojDted  as  assigned  errors  1  to  30,  in- 
clusive. 

31.  The  court  erred  in  denying  the  oral  motion  to 
dismiss  the  purported  claim  set  forth  in  paragraph  IX, 
made  upon  the  ground  that  paragraph  IX  does  not  aver 
facts  sufficient  to  show  that  the  plaintiff  is  entitled  to 
relief.    (R.T.  pp.  411-415;  T.R.  pp.  304-308.) 

32.  The  court  erred  in  admitting  and  refusing  to  strike 
(where  such  motions  were  made)  the  following  evidence: 

(a)  (Testimony  of  Amundsen):  The  arrangement  of 
the  "Linfield  Victory''  was  different  from  the  arrange- 
ment I  w^as  familiar  with  on  other  shijDs  in  that  "other 
ships  got  screens  down  here,  and  stuff  like  that"  over  the 
openings  of  the  ventilator  shaft.  (R.T.  p.  88;  T.R.  p.  142.) 
1  have  not  seen  on  othei-  ships,  in  masthouses,  a  ventilator 
opening  without  a  ladder  going  down  it ;  this  is  the  first 
time  I  have  ever  seen  it.  (R.T.  p.  88;  T.R.  p.  143.)  I 
have  been  on  otliei-  ships  that  have  access  ladders  in  the 
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inasthouse.  The  arrangement  of  the  guard  rails  appears 
to  be  different  than  those  on  other  ships  I  have  served 
on.  On  other  ships  the  bars  go  right  across  the  area 
above  the  starboard  edge  of  the  access  shaft  where  the 
ladder  is.  (R.T.  pp.  84,  85,  and  100;  T.R.  p]).  139-154.) 
The  lines  which  had  been  placed  on  the  photograph,  Plain- 
tiff's Exhibit  2,  and  identified  by  the  letters  "AA"  and 
"AA"  were  received  in  evidence  for  consideration  by  the 
jury.    (R.T.  pp.  104-105;  T.R.  pp.  157-158.) 

(b)  (Testimony  of  Crawford)  :  In  the  course  of  my 
experience  aboard  ships  I  have  observed  or  know  of  a 
custom  with  regard  to  accounting  for  men.  (R.T.  p.  205; 
T.R.  p.  226) ;  that  custom,  in  effect,  to  the  best  of  my 
knowledge  and  belief,  on  April  24,  1951,  was  to  account 
for  the  working  hours  and  places  of  each  member  of  the 
crew  at  all  times;  and  to  the  best  of  my  knowledge,  there 
was  a  custom  to  account  for  men  who  were  missing.  That 
custom  was  to  determine  when  a  man  was  assigned  to 
any  particular  work  that  he  performed  that  work  so 
that  an  accounting  could  be  kept  in  a  logical  way  of  his 
man  hours;  and  if  a  man  were  missing  there  was,  to  the 
best  of  my  knowledge,  a  custom  for  ascertaining  his 
whereabouts.  The  custom  in  the  case  of  a  missing  man  is 
that  his  (absence  is)  reported  to  his  immediate  superior 
or  executive  of  the  particular  department ;  deck,  engine 
or  steward.  That  executive  of  the  dej^artment  then  in- 
stitutes a  search  to  determine  the  whereabouts  of  the 
missing  man,  if  that  is  possible.  That  search  would 
necessarily  include  an  inspection  of  the  man's  living 
quarters,  eating  (juarters  and  working  quarters  on  the 
vessel,  but  should  perhaps  include  every  portion  of  the 
vessel.  I  have  observed  or  know  of  a  custom  with  respect 
to  the  illumination  of  areas,  work  areas  aboard  a  ship, 
such  as  a  masthouse.  That  custom  is  to  thoroughly  illum- 
inate any  area  in  which  a  man  or  men  are  working.    In 
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the  course  of  my  experience  I  have  seen  other  protective 
devices  such  as  these  guard  rails  around  the  ventilator 
shaft.  I  have  seen  a  heavy  screen  which  excludes  the 
danger;  which  would  exclude  a  dangerous  area  when 
there  was  an  area  of  access  immediaiely  close  to  it  or 
in  the  vicinity.    (R.T.  pp.  209-215;  T.R.  pp.  229-235.) 

(c)  (Testimony  of  Castle):  "Q.  Did  you  note  any 
screen  or  other  protective  covering  surrounding  the  ven- 
tilating shaft?  A.  There  was  no  screen  over  the  ven- 
tilating shaft  at  all.  It  was  open  on  the  top."  (R.T.  p. 
200;  T.R.  pp.  222-223);  I  went  aboard  the  ''Lintield  Vic- 
tory" in  the  latter  part  of  May,  1957,  in  San  Francisco. 
(R.T.  197;  T.R.  p.  220);  the  mate  and  I  closed  the  door 
to  the  masthonse  to  see  just  how  dark  it  was  in  there. 
It  was  ciuite  dark  and  this  was  in  late  forenoon.  (R.T.  p. 
199;  T.R.  p.  222.)  When  I  went  aboard  the  ''Linfield 
Victory"  in  the  latter  part  of  May,  1951,  in  San  Fran- 
cisco, I  introduced  myself  to  the  chief  officer  who  was  on 
duty  and  he  showed  me  the  space  involved.  I  don't 
recall  his  name.  I  know  he  was  the  same  mate  that  was 
on  there  when  the  accident  occurred.  He  stated  to  me 
that  he  was  the  same  mate  that  was  on  there  when  the 
accident  occurred.  (R.T.  pp.  197-198;  T.R.  pp.  220-221.) 
lie  showed  me  this  ladder  and  trunk  on  the  port  side, 
and  explained  how  the  body  was  found,  the  position  in 
which  it  lay.    (R.T.  i)p.  198-199;  T.R.  pp.  221-222.) 

(d)  (Testimony  of  Kalnin)  :  When  a  conclusion  that 
the  man  had  just  gone  ashore  is  not  reached  I  conduct  a 
search  on  a  ship.    (R.T.  p.  191;  T.R.  p.  215.) 

(e)  (Testimony  of  Adelstein) :  If  an  autopsy  report 
showed  the  cause  of  death  to  be  subdural  hemorrhage 
and  fractured  skull  1  customarily  regard  that  as  valid. 
(R.T.  1).  471.) 

(f)  (Testimony  of  John  Hutchison)  :  On  May  27, 
1951,  in  the  morning,  before  noon,  a  bright  day,  I  went 
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inside  the  masthouse  and  closed  the  door  after  I  went 
in.  I  did  not  see  around;  no  li^^ht;  no  window,  transom 
or  skylight  in  the  masthouse ;  no  light  coming  through  the 
crack  of  the  door.  It  was  absolute  darkness  when  the 
door  was  closed.    (R.T.  pp.  351-354;  T.R.  pp.  286-287.) 

(g)  (Defendant's  admission  in  response  to  written 
requests  therefor)  :  The  court  received  in  evidence  de- 
fendant's admission  that  on  April  24,  1951,  "there  were 
no  permanent  electrical  installations  inside  that  portion 
of  the  masthouse  enclosing  the  ventilator  shaft  on  the 
steamer  'Linfield  Victory'  in  which  the  body  of  Na- 
thanael  Patrick  Hutchison  was  found  on  April  30,  1951." 
(R.T.  pp.  308-331;  T.R.  pp.  265-268.) 

(h)  Testimony  of  Dickerson)  :  Acute  dilatation  of  the 
heart  "to  some  doctors  may  mean  that,  and  again  to  the 
same  man  or  well-trained  man,  it  may  not  be  acute  dilata- 
tion. It  is  a  relative  term".  It  means  one  thing  to  one 
doctor  and  another  to  another.  It  is  not  a  precise  term; 
some  conditions  are  referred  to  as  acute  dilatation  by  one 
doctor,  which  another  doctor  would  not  use  that  term  in 
referring  to.  (R.T.  pp.  513-555.)  On  the  basis  of  the  as- 
smned  facts  in  the  hypothetical  (juestion  I  have  an  opin- 
ion as  to  what  could  be  done  to  save  a  man's  life  having 
experienced  such  injuries.  The  proper  procedure  would 
be  the  immediate  opening  of  the  head  to  evacuate  the 
blood  clot.    (R.T.  pp.  517-518.) 

In  the  absence  of  the  jury,  prior  to  the  introduction  of 
any  evidence,  the  trial  judge  was  informed  with  respect 
to  objections  and  ruled  that  each  question  asked  of  any 
witness  whether  by  deposition  or  otherwise  would  be 
deemed  objected  to  upon  specified  grounds  and  that  each 
answer  would  be  deemed  subject  to  a  motion  to  strike 
upon  the  same  grounds.    (R.T.  pp.  2-43;  T.R.  pp.  102-128.) 

1.  The  objections  to  testimony  with  respect  to  what  wit- 
nesses  had   seen   on   other   ships   as   compared  with   the 
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physical  design  and  construction  of  masthouse  No.  2,  the 
shafts  therein  and  its  appurtenances  and  the  adverse 
I'ulings  are  set  forth  in  the  record.  (R.T.  pp.  2-43;  T.R. 
pp.  102-128.) 

The  grounds  of  the  objections  and  motions  to  strike 
are  as  follows :  There  is  no  foundation  laid.  There  is 
no  relevancy  to  the  specific  issue  alleged  in  the  amended 
complaint.  The  conduct  of  others  must  have  occurred 
under  circumstances  substantially  similar.  We  are  deal- 
ing here  with  a  specific  part  of  a  cargo  vessel,  to  wit,  a 
masthouse.  (R.T.  pp.  5-6;  T.R.  pp.  102-103.)  What  I  am 
talking  about  is  the  masthouse.  That  is  the  only  area 
M^hich  is  involved  in  this  case  and  the  only  area  which  is 
referred  to  in  the  pleadings.  (R.T.  p.  9;  T.R.  pp.  104-105.) 
(1)  The  evidence  is  immaterial;  (2)  the  evidence  is  ir- 
relevant; (3)  the  evidence  is  incompetent;  (4)  there  is 
no  proper  foundation  laid;  (5)  the  evidence  goes  outside 
of  the  specific  issue  with  reference  to  alleged  negligence 
as  set  forth  in  the  plaintiff's  complaint,  which  refers  solely 
and  only  to  the  ventilator  shaft  in  masthouse  No.  2,  the 
allegation  being  that  the  defendant  negligently  "failed 
and  neglected  to  supply  sufficient  safety  appliances  in 
and  about  said  ventilator  shaft  to  provide  a  reasonably 
safe  place  in  which  to  work."  (R.T.  pp.  9-10;  T.R.  pp. 
105-106.)  The  objection  as  to  foundation  goes  to  lack  of 
foundation  in  that  the  witness  would  not  have  had  ob- 
servation of  a  masthouse  aperture  of  the  nature  involved 
in  this  particular  litigation,  unless  the  witness  specifically 
so  stated.  The  objection  with  reference  to  the  subject  of 
foundation  is  the  same  as  that  with  reference  to  compe- 
tency, materiality  or  relevancy,  and  it  is  premised  in  part 
upon  the  rule  that  the  conduct  of  others  nmst  have  oc- 
curred under  circumstances  substantiallv  similar  to  those 
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existing  in  the  case  at  bar.  (R.T.  pp.  11-12;  T.R.  pp. 
106-107.) 

The  marks  placed  on  Plaintiff's  Exhibit  2  by  Amundsen 
for  the  purpose  of  comparison  ^vith  other  vessels  were 
admitted  subject  to  the  same  objection.  (R.T.  p.  83; 
T.R.  p.  138.) 

Defendant  objected  additionally  and  particularly  to 
the  question  put  to  Crawford  as  to  whether  he  had  seen 
''other  protective  devices  such  as  the  guard  rails  around 
the  ventilator  shaft",  upon  the  ground  that  it  called  for  a 
conclusion;  and  a  motion  to  strike  his  answer  that  the 
purpose  of  a  heavy  screen  was  to  exclude  a  dangerous 
area  when  there  was  an  area  of  access  immediately  close 
to  it  or  in  the  vicinity,  was  made  on  the  same  ground. 
(R.T.  pp.  214-215;  T.R.  pp.  234-235.) 

After  both  sides  had  rested,  defendant  also  moved  to 
strike  Crawford's  testimony  that  he  had  observed  heavy 
screens  located  where  the  pipe  railings  are  located  in 
Plaintiff's  Exhibits  Nos.  1,  2  and  3,  upon  the  grounds 
that  there  is  no  evidence  showing  that  it  amounted  to  a 
custom  or  that  the  conditions  w^ere  substantially  similar, 
or  that  it  amounted  to  any  more  than  single  instance  of 
what  he  had  observed  some  individual  shipowner  may 
have  done.    (R.T.  p.  576;  T.R.  p.  336.) 

2.  The  grounds  of  the  objections  to  the  testimony  of 
Crawford  and  Kalnin  with  respect  to  alleged  customs 
and  the  motions  to  strike  are  as  follows:  Any  (juestion 
asking  any  witness  ''what  is  the  custom  or  practice" 
or  "Do  you  know  of  a  custom  or  practice"  calls  for  a 
conclusion.  The  only  way  in  which  to  prove  custom  or 
practice,  in  the  face  of  an  objection,  is  to  establish  a 
series  of  things  actually  observed  by  witnesses,  the  sum 
total  of  which  would  enable  a  jury  perhaps  to  find,  as  a 
question  of  fact,  there  was  a  custom  or  there  was  a  ])rac- 
tice.    (R.T.  pp.  13-14;  T.R.  pp.  108-109.)    Custom  or  prac- 
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tice  is  not  a  subject  of  expert  testimony.  The  question 
assumes  there  is  a  custom  or  practice  and  i)ermits  the 
witness  to  express  a  conclusion  that  there  is  such  cus- 
tom or  practice.  You  are  permitting  the  witness  to  decide 
for  himself  what  constitutes  a  custom  or  practice  when 
he  is  not  qualified  to  do  so.  (R.T.  p.  16;  T.R.  p.  110-111.) 
The  witness  is  recpiired  to  give  those  specific  instances 
and  to  describe  the  particular  part  of  the  vessel  involved, 
so  as  to  bring  it  within  an  area  like  the  one  we  have  in- 
volved here.  (This  particular  objection  also  applies  to 
the  subject  matter  of  what  any  particular  witness  claimed 
to  have  observed  on  "other  ships"  or  "some  other 
ships.")  (R.T.  p.  19;  T.R.  p.  113.)  Testimony  as  to  a 
custom,  based  upon  statements  made  by  the  Coast  Guard 
or  at  lectures  would  be  hearsay;  any  questions  about  what 
anybody  had  heai'd  at  any  lectures  or  what  anybody  else 
told  him  would  be  hearsay  and  a  repetition  of  conclu- 
sions. (R.T.  p.  23,  T.R.  p.  117.)  In  the  event  questions 
are  asked  with  respect  to  an  attemjjt  to  establish  a  cus- 
tom or  practice,  the  defendant  objects  to  each  such  ques- 
tion upon  the  following  grounds,  severally  and  separately 
and  distinctly,  and  not  in  the  conjunctive:  (1)  the  evi- 
dence is  immaterial;  (2)  The  evidence  is  irrelevant; 
(3)  The  evidence  is  incompetent;  (4)  It  calls  for  a  con- 
clusion and  opinion  of  the  witness;  (5)  The  opinion  and 
conclusion  of  the  witness  is  predicated  upon  hearsay  state- 
ments or  matters  which  he  claims  to  have  read;  (6)  The 
introduction  of  such  evidence  would  deprive  the  defendant 
of  due  process  of  laAv;  in  that  the  defendant  would  have 
no  op])ortunity  to  cross-examine  the  people  who  may 
liave  made  statements  to  the  witness  upon  which  the 
witness  bases  a  conclusion  that  there  was  a  custom  or 
])ractice;  and  witli  reference  to  books  or  periodicals,  they 
could  not  be  introduced  in  evidence.  Therefore,  any  con- 
clusions reached  by  the  witness,  as  a  result  of  reading 
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periodicals  or  books,  would  likewise  be  incompetent  and 
hearsay.  (R.T.  pp.  24-25;  T.R.  pp.  118-119.)  The  ob- 
jection to  each  question  with  respect  to  an  alleged  custom 
of  conducting  searches  for  missing  crew  members  is 
deemed  to  physically  appear  in  the  record  immediately 
following  each  c^uestion  along  the  line  of  searching  for 
missing  crew  members  and  the  record  is  also  deemed  to 
physically  show  a  motion  to  strike  on  the  same  grounds 
set  forth  in  the  objection.  (R.T.  pp.  206-207;  T.R.  pp. 
226-227.)  The  evidence  is  entirely  irrelevant  and  not 
within  the  issues  pleaded;  when  any  custom  is  relied 
upon  it  must  be  pleaded;  they  don't  claim  this  was  a 
custom  of  the  defendant.  (R.T.  p.  207;  T.R.  p.  227.)  A 
special  objection  and  motion  to  strike  Crawford's  testi- 
mony with  respect  to  alleged  customs  referred  to  by 
him,  as  soon  as  the  witness  stated  he  intended  to  tell 
about  the  custom  as  it  was  imparted  to  him  from  the 
men  who  executed  the  custom,  was  made  upon  the  ground 
that  the  testimony  was  based  on  hearsay,  in  addition  to 
the  other  grounds.  (R.T.  pp.  210-211-212;  T.R.  pj).  231- 
232.) 

When  all  of  plaintiff's  evidence  was  in  defendant  moved 
the  court  to  exclude  from  the  consideration  of  the  jury, 
in  any  event,  the  issue  raised  by  the  averments  in  para- 
graph IX  that  the  defendant  and  its  employees  were 
further  negligent  in  failing  to  search  for  and  discover 
Hutchison  in  an  injured  condition  until  April  30,  1951, 
upon  the  ground,  infer  alia,  that  there  was  no  evidence 
showing  that  as  a  proximate  result  of  any  failure  to  find 
him  before  he  was  found,  he  suffered  injury  or  death. 
(R.T.  p.  309.) 

After  all  of  the  evidence  was  in  and  l)otli  sides  had 
rested,  defendant  made  a  supplemental  motion  to  strike 
as  follows :  Defendant  moves  the  court  for  an  order 
striking  from   the   testimony   of   Crawford  all   testimonv 
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which  he  gave  with  reference  to  an  alleged  custom  of 
searching  for  missing  members  of  the  crew  or  absent 
members  of  the  crew,  and  his  conclusions  and  opinions 
with  reference  to  what  i)art  of  a  ship  should  be  searched, 
upon  the  following  grounds :  None  of  said  evidence  was 
comi)etent;  none  of  it  was  relevant;  it  was  based  solely, 
insofar  as  1951  was  concerned,  upon  what  he  had  read 
in  books  and  what  he  had  been  told,  to-Avit,  hearsay;  so 
far  as  what  parts  of  a  ship  should  be  searched  when 
a  seaman  not  on  articles  is  missing  or  absent  from  work 
is  concerned,  that  stated  a  pure,  unadulterated  conclu- 
sion ;  there  is  no  evidence  of  any  kind  or  character  with 
reference  to  the  existence  of  any  such  custom  at  Balti- 
more, Maryland,  in  April,  1951,  and  no  reference  to  any 
such  custom  pursuant  to  the  particular  vessel,  to-wit, 
the  ''Liniield  Victory".  (R.T.  pp.  575-576;  T.R.  pp.  335- 
336.)  Long  before  the  trial,  in  October,  1952,  defendant 
objected  to  the  subject  matter  of  paragraph  IX  of  the 
first  amended  complaint  upon  the  grounds  that  it  was 
innnaterial,  impertinent,  and  not  within  the  possible  fac- 
tual bases  of  liability  pursuant  to  the  Jones  Act.  (T.R. 
pp.  8-9.) 

3.  The  objections  with  respect  to  the  subject  of  the 
lack  of  a  permanent  electrical  installation  inside  the 
])ort  compartment  of  masthouse  No.  2;  with  respect  to 
the  degree  of  visibility  therein  with  the  door  to  the  mast- 
house  completely  closed  and  hatch  No.  3  completely  cov- 
ered; and  the  thorough  illumination  (artificial)  of  work 
areas  such  as  a  masthouse  are  as  follows :  There  is  no 
occasion  for  illumination  in  the  absence  of  proof  that  a 
particular  ])lace  is  dark;  a  ])ro])er  foundation  would  have 
to  l)e  laid  showing  that  the  masthouse  was  in  a  state  of 
darkness  at  any  time  when  Hutchison  was  required  to 
use  it  or  might  ])i-operly  use  it  in  the  course  of  his  em- 
ployment.   Light  is  not  required  unless  a  place  is  dark. 
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In  the  absence  of  proof  that  a  place  of  work  is  dark 
there  is  no  relevancy  to  any  evidence  with  reference  to 
artificial  illumination;  with  reference  to  this  particular 
masthouse,  on  this  particular  ship,  the  question  of  per- 
manent lighting  fixtures,  or  the  question  of  temporary 
lighting  fixtures  would  not  be  material  or  relevant,  in 
the  absence  of  proof  showing  that,  at  any  time  when 
Hutchison  was  required  to  be  there,  (it  was  dark).  (R.T. 
pp.  33-34;  T.R.  pp.  123-124.)  In  the  absence  of  sub- 
stantive evidence  of  darkness  in  the  masthouse  at  the 
time  they  claim  that  Hutchison  was  in  it  and  at  the 
time  they  claim  he  fell  into  the  ventilator  trunk,  the 
question  of  illumination  is  improper  and  there  is  no 
proper  foundation  laid.  (R.T.  pp.  35-36;  T.R.  pp.  125- 
126.)  I  object  to  that  question  (with  respect  to  condi- 
tions in  the  masthouse  with  the  door  closed)  upon  the 
ground  that  it  is  immaterial,  in  that  there  is  no  evidence 
proving  or  tending  to  prove  that  the  hatch  door  was 
closed  at  any  time  while  Hutchison  was  within  the  mast- 
house or  within  the  escape  shaft  in  masthouse  No.  2. 
(R.T.  p.  41;  T.R.  pp.  127-12S.)  I  object  to  the  introduc- 
tion of  the  request  (Ic  of  plaintiff's  written  requests  for 
admissions)  and  to  the  introduction  of  either  part  or  all 
of  the  reply  upon  the  ground  that  there  is  no  evidence  in 
this  record,  direct  or  indirect,  showing  that  at  any  time 
when  Hutchison  could  have  been  within  the  area  of  mast- 
house No.  2,  in  the  course  of  his  employment,  there  was 
any  necessity  for  any  artificial  light  of  any  kind  or  char- 
acter; there  is  no  evidence,  direct  or  indirect,  showing 
the  time  of  day  when  Hutchison  got  into  the  ventilator 
shaft;  neither  is  there  any  evidence,  direct  or  indirect, 
showing  the  date  upon  which  he  got  into  the  ventilator 
shaft,  to-wit,  whether  it  was  the  24th  of  April  or  the 
25th  of  April.    (R.T.  pp.  328-331;  T.R.  pp.  266-267.) 
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4.  The  objections  to  Castle's  testimony  as  to  the  iden- 
tity of  the  mate  are  as  follows :  The  question  calls  for 
hearsay;  the  answer  states  a  conclusion  of  the  Avitness. 
A  motion  to  strike  the  statement  ''he  was  the  same 
mate"  was  made  upon  the  ground  it  states  a  conclusion 
of  the  witness.  The  (juestion  "Did  he  state  that  to  you?" 
was  objected  to  upon  the  ground  it  calls  for  hearsay; 
there  is  no  evidence  showing  he  was  acting  as  an  agent 
of  the  defendant  in  having  a  conversation  with  Castle. 
The  statement  "He  explained  how  the  body  was  found, 
how  it  lay,  the  position  in  which  it  lay"  was  subject  to 
a  motion  to  strike  on  the  ground  that  it  states  a  con- 
clusion of  the  witness,  the  question  is  predicated  upon 
hearsay,  it  is  likewise  incompetent.    (R.T.  pp.  38-41.) 

5.  The  objection  to  the  testimony  of  Dr.  Adelstein 
with  respect  to  the  validity  of  an  autopsy  report  is  as 
follows:  The  question  is  not  proper;  no  witness  can 
be  asked  to  pass  on  the  effect  of  the  testimony  of  another 
witness ;  it  is  immaterial :  it  is  asking  one  witness  to 
pass  on  the  qualifications  of  another.    (R.T.  pp.  470-471.) 

fi.  The  objections  to  the  testimony  of  Dr.  Dickerson 
with  respect  to  what  the  term  "dilatation  of  the  heart" 
may  mean  to  doctors  other  than  himself,  was  objected  to 
upon  the  following  grounds:  It  states  his  conclusion 
and  opinion  with  reference  to  what  Dr.  Glauser  may  have 
meant  when  he  said  there  w^as  acute  dilatation,  and  I 
move  to  strike  out  his  conclusion  that  it  means  one 
thing  to  one  doctor  and  another  to  another.  (R.T.  pp. 
513-515.) 

7.  The  objections  to  the  opinion  of  Dr.  Dickerson 
with  respect  to  the  proper  procedure  to  save  a  man's 
life  when  the  man  had  sustained  fractures  of  the  skull 
and  subdural  hemorrhage  are  as  follows:  It  is  not  an 
issue,    to-wit,   wliat    could    be    done    by   a   physician   and 
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surgeon;  no  proper  foundation  laid;  it  is  immaterial, 
not  relevant  to  any  facts  in  issue  here.  (R.T.  pp.  517- 
519.) 

33.  The  instructions  as  contained  in  the  reporter's  tran- 
script and  as  printed  in  the  Transcript  of  Record  are  not 
the  instructions  as  actually  given  to  the  jury.  Appellant's 
motion  to  procure  a  correct  record  was  denied  by  this 
Court  on  September  12,  1956.  Therefore,  the  ai)pellant  is 
compelled,  over  its  objection  to  deal  with  the  instructions 
as  they  appear  in  the  printed  Transcript  of  Record.  The 
Court  erred  in  its  instructions,  interpolations  and  com- 
ments as  follows: 

(a)  The  language  "you  are  the  exclusive  judges  of 
the  fact,"  means  that  so  far  as  your  decision  upon  the 
facts  is  concerned,  "your  judgment  is  final,  and  no  one 
can  incj[uire  info  it."  "But  no  one  officially  has  any  power 
or  ability  to  set  aside  your  decision  as  to  the  facts  in  the 
case."  "The  litigants  and  the  judge  must  accept  what 
you  return  here  as  the  verdict  as  to  the  facts."  (R.T. 
pp.  756-757;  T.R.  pp.  493-494.) 

(a-1)  That  law  (workmens'  compensation)  does  not 
apply  to  ships  at  sea,  and  if  there  is  to  be  a  recovery 
here  it  must  be  upon  particular  principles  of  law  and 
because  the  defendant  has  breached  some  one  or  more 
of  its  duties,  and  that  breach  has  been  the  proximate 
cause  of  the  injury.    (R.T.  p.  759;  T.R.  p.  496.) 

(b)  A  party  against  w^hom) a  Ji MiliiiitKtt»>" presumption  is 
directed,  if  he  intends  to  deny  it,  must,  of  course,  present 
evidence  to  the  contrary.    (R.T.  pp.  765-766;  T.R.  p.  501.) 

(c)  Now,  no  expert  and  no  certificate  of  inspection 
may  suffice  for  your  duty.  To  the  extent  that  those 
things  are  in  evidence,  consider  them  as  evidence,  to  be 
weighed  with  all  the  other  evidence.  But  the  sole  duty,  as 
far  as  the  problem  in  this  court  is  concerned,  and  so  far 
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as  that  problem  exists  between  those  litip;ants  is  for  you. 
It  is  your  judgment  and  you  must  approach  it  independ- 
ently of  what  any  witness  for  either  the  plaintiff  or  the 
defendant,  or  any  other  body  or  inquirer,  has  had  in  their 
experience,  in  so  far  as  that  has  been  related  to  you.  All 
former  inquiries  have  had  a  somewhat  different  purpose 
than  the  inquiry  which  is  here  today.  This  one  in  this  case 
is  individual  to  the  purposes  and  requirements  of  this  case, 
and  to  the  extent  that  other  matters,  such  as  the  inspection 
and  the  observations  of  witnesses  who  have  come  here  and 
told  you  what  they  have  observed  are  concerned,  you 
should  bear  in  mind  that  it  is  up  to  you  and  you  have 
the  responsibility  of  deciding  this  case,  and  you  do  not 
simply  rubber-stamp  any  opinion  which  has  been  pre- 
sented here,  regardless  of  the  form  of  evidence  by  ivhich 
it  has  been  presented.  (K.T.  pp.  770-771;  T.R.  pp.  505- 
506.) 

(d)  Now,  I  am  not  going  to  read  the  entire  Com- 
plaint to  you.  But  I  will  read  an  excerpt  from  it  which 
states  what  Mrs.  Hutchison  contends,  insofar  as  the 
heart  of  her  cause  of  action,  the  disputed  portions  of  it, 
are  concerned  here. 

Now,  it  has  not  been  disputed,  for  instance,  that  she 
is  the  executrix  or  administratrix — I  forget  which — in 
any  event,  the  person  handling  the  affairs  of  the  deceased 
or  that  she  is  the  widow  of  the  deceased,  and  so  on.  All 
those  things  she  had  to  set  forth  in  her  complaint. 

But  I  will  read  what  the  lawyers  call  the  charging 
language  of  her  complaint  now  at  this  time,  insofar  it 
concerns  the  first  cause  of  action.  (The  court  then  read 
only  the  averments  of  paragraph  VIII.)  (R.T.  pp.  771- 
773;  T.R.  pp.  506-507.) 

(e)  In  the  absence  of  knowledge  or  notice  to  the  con- 
trary, and  in  the  absence  of  circumstances  that  caution 
iiim,   or   would   caution   a   reasonably   prudent   person  in 
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like  position  to  the  contrary,  an  employee  may  assume 
that  the  employer  has  exercised  reasonable  care  in  fur- 
nishing a  reasonably  safe  place  within  which  to  work  and 
he  may  rely  and  act  on  that  assumption.  (R.T.  pp.  773- 
774;  T.R.  p.  508.) 

(f )  The  fact  that  Nathanael  Patrick  Hutchison  had  not 
yet  signed  Articles  at  the  time  of  receiving  his  personal 
injuries  in  no  way  deprives  him  of  his  rights  under  the 
law  upon  which  this  action  against  the  Pacific- Allan  tic 
Steamship  Co.  has  been  predicated.  (R.T.  p.  774;  T.R. 
p.  508.) 

(g)  In  the  event  of  injury  Nathanael  P^atrick  Hutchi- 
son was  entitled  to  the  rights  which  the  court  has  re- 
ferred to  and  will  refer  to  in  these  instructions,  unless 
he  had  actually  left  such  employment  and  whether  or  not 
he  had  commenced  employment  or  whether  or  not  he 
had  left  the  employment  are  questions  that  are  exclusively 
for  the  jury.    (R.T.  pp.  774-775;  T.R.  p.  509.) 

(h)  "The  gist  of  an  action  under  the  Jones  Act  is 
negligence.  In  order  to  maintain  an  action  under  the 
Act,  the  seaman  must  prove  negligence,  for  unless  the 
seaman  can  establish  negligence  of  the  oivners  of  the 
vessel,  or  her  officers,  agents,  or  employees,  no  liability 
exists."    (R.T.  p.  775;  T.R.  p.  509.) 

(i)  The  negligence  of  the  oivners  of  the  vessel  may 
consist  in  the  failure  to  supply  and  maintain  a  vessel 
properly  equipped  and  manned  or  the  negligence  of  the 
master  or  member s  of  the  crew.  (R.T.  p.  775;  T.R.  p. 
509.) 

(j)  Now,  the  e.ract  day,  the  e.ract  hour  of  the  incident, 
which  has  l)een  alleged  to  have  been  an  accident  and 
which  has  been  alleged  to  have  been  due  to  the  failure 
of  the  defendant  to  use  reasonable  care  in  p)roviding  a 
reasonably  safe  place  in  ivhich  to  work,  the  exact  time  is 
not  material.    (R.T.  p.  775;  T.R.  p.  509.) 
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(k)  The  exact  time  of  events,  if  they  flowed  from 
defendant's  negligence,  need  not  be  spelled  out  in  detail 
by  the  evidence.    (R.T.  p.  775;  T.R.  pp.  509-510.) 

(1)  '''Negligence  is  the  doing  of  some  act  which  a 
reasonably  prudent  person  would  not  do,  or  the  failure 
to  do  some  act  which  a  reasonably  jn-iident  person  would 
do,  actuated  by  those  considerations  which  ordinarily 
regulate  the  conduct  of  human  affairs."  (R.T.  j).  776; 
T.R.  p.  510.) 

(m)  //,  for  instance,  and  this  is  just  an  illustration — 
I  don't  suggest  to  you  it  is  true,  hut  you  shoidd  consider 
irhether  it  is,  and  it  is  an  illustration  of  that  instruction 
— gou  believe  from  all  the  evidence  that  Mr,  Hutchison 
was  feeling  rugged — whatever  that  means,  but  you  have 
heard  the  testimony — and  that  he  had  a  hangover,  then 
?fou  would  consider  ivhether  or  not  a  man,  knowing  that 
he  felt  rugged  and  having  a  hangover  ivould  go  into  the 
tjipe  of  act  or  acts  in  which  he  ivas  engaged  at  the  time 
of  the  injury. 

That  is,  would  he  go  about  )iiasthouses  and  climb  up 
and  doivn  ladders  or  would  be  take  a  sick-leave?  Was  it 
ordinary  prudence,  icas  it  reasonable  care  for  him  to  do 
that? 

If  you  find  that  it  was  not  or  if  you  find  there  was 
some  other  contributory  negligence — at  the  moment  as 
I  sit  here  that  is  the  only  thing  in  the  evidence  which 
occurs  to  me,  but  you  will  be  guided  by  what  occurs  to 
you — that  might  be  felt,  upon  a  full  analysis  by  a  jury, 
to  be  contributory  negligence,  if  you  find  there  was,  then 
if  you  have  found  primary  negligence,  that  is,  negligence 
on  the  part  of  the  defendant,  you  will  then  assign  to  the 
contributory  negligence  some  j)ercentage  and  diminish 
the  lecovery,  which  is  allowed  because  of  the  extent  to 
which  the  contributory  negligence  exists,  if  it  did  exist, 
and  if  primary  negligence  existed.  (R.T.  pp.  779-780; 
T.R.  p.  513.) 
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(n)  There  are  two  causes  of  action.  Lawyers  speak  of 
the  basis  of  a  lawsuit  or  the  claimed  basis  of  a  lawsuit 
as  a  cause  of  action  and  each  particular  basis  is  a  cause 
of  action  in  itself.  Mrs.  Hutchison  in  her  Complaint  has 
set  forth  two  causes  of  action.    (K.T.  p.  781;  T.R.  p.  514.) 

(o)  We  have  talked  a  lot  about  evidence.  It  might 
just  be  of  use  to  you — I  think  it  should  be  included  in  a 
charge — to  read  you  a  law  dictionary  definition  of  evi- 
dence. I  have  selected  the  one  which  appears  in  Black's 
Third  Edition  at  page  696:  "That  which  furnishes  or 
tends  to  furnish  proof.  It  is  that  which  brings  to  the 
mind  a  just  conviction  of  the  truth  or  the  falsehood  of  any 
substantive  i)roposition  which  is  asserted  or  denied. 

"That  which  demonstrates,  makes  clear,  or  ascertains 
the  truth  of  the  'very  fact  or  point  in  issue,  either  on  the 
one  side  or  on  the  other."   (R.T.  p.  784;  T.R.  pp.  516-517.) 

(p)  Now,  the  evidence  here  with  respect  to  what  the 
lilaintiff  claims  was  failure  to  search  for  Mr.  Hutchison, 
under  what  she  claims  were  circumstances  that  were  such 
as  to  require  a  search,  relates  only  to  that  first  cause 
of  action. 

You  will  recall  that  there  has  been  in  issue  tendered 
her  as  to  how  long,  if  at  all,  Mr.  Hutchison  was  con- 
scious after  he  fell  into  the  shaft,  and  the  only  item  of 
damage  which  is  claimed  on  that  first  cause  of  action  is 
damage  for  conscious  pain  and  suffering. 

Now,  as  has  been  argued  here,  there  might  have  been 
some  palliative  or  comforting  treatment,  so  that  evidence 
was  admitted  upon  that  first  cause  of  action.  It  is  not  to 
be  deemed  to  apply  to  the  second  cause  of  action.  As  I 
told  you,  there  are  two  causes  of  action,  each  of  which 
should  be  borne  in  mind  separately. 

However,  the  law  respecting  neyliyence,  the  law  re- 
specting cofitribufori/  uef/lif/ence,  the  law  respecting  dam- 
ages, which  I  have   given  you,  (///  (ipjdics  to   the  second 
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cause  of  action,  except  that  with  respect  to  damages  there 
are  additional  matters  which  I  should  call  to  your  atten- 
tion. 

Liability,  if  it  exists,  depends  on  the  same  facts  re- 
specting negligence,  if  it  existed,  contributory  negligence, 
if  it  existed,  the  need  for  proximate  cause,  and  so  forth, 
as  the  first  cause  of  action.  (R.T.  pp.  785-786;  T.R.  pp. 
517-518.) 

(q)  Now,  I  will  read  you  just  the  charging  part  of  the 
Complaint  which  Mrs.  Hutchison  has  filed  on  that  second 
cause:  "That  as  a  result  of  said  injuries,  said  Nathanael 
Patrick  Hutchison  died  at  sometime  between  the  date  of 
said  fall,  to-ivit,  the  24th  day  of  April  1951,  and  the  date 
on  which  said  deceased  was  discovered  at  the  bottom  of 
said  ventilating  shaft,  to-wit,  the  30th  day  of  April,  1951, 
the  exact  date  and  the  time  of  the  death  being  to  the 
plaintiff  unknown,  that  said  Nathanael  Patrick  Hutchison 
left  surviving  him  as  a  dependent  of  the  plaintiff  herein, 
Emma  Hutchison,  who  lias,  as  a  direct  consequence  of 
said,  death,  suffered  damages".  (R.T.  pp.  785-786;  T.R. 
p.  518.) 

(r)  That  second  cause  of  action  is  different  in  this  re- 
spect:— in  all  other  ways  it  is  the  same  as  the  first — in 
this  respect  it  is  different  from  the  first,  it  is  Mrs.  Hutchi- 
son's claim,  not  his.  It  is  her  claim  for  damages  because 
she  has  lost  her  husband,  who  she  says  was  a  substantial 
contributor  to  her  support,  and  she  says,  "I  have  been 
damaged  in  that  regard  by  reason  of  the  same  facts." 
Minus  the  pain  and  suffering,  of  course,  but  by  the  same 
facts  which  produced  death  in  the  partial  bread-winner  of 
her  family. 

So  you  see  this  is  her  cause  of  action  and  not  his,  and 
if  you  decide  this  one,  you  decide  it  in  her  favor  for  the 
damage  which  she  has  suffered.  (R.T.  pp.  786-787;  T.R. 
pp.  518-519.) 
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(s)  Now,  all  persons  are  presumed  to  use  reasonable 
care.  That  is  a  presumption.  It  applies  in  this  case  to  Mr. 
Hutchison  in  his  activities  at  and  about  the  time  this  inci- 
dent occurred.  It  applies  to  the  defendant  corporation  at 
and  about  the  time  this  occurred.    It  is  a  presumption. 

You  are  to  look  only  to  the  evidence  in  the  case.  (R.T. 
p.  789;  T.R.  p.  521.) 

(t)  I  will  read  them  to  you.  "IF  THE  VERDICT  IS 
IN  FAVOR  OF  PLAINTIFF—"  Counsel,  these  are  ex- 
actly the  ones  which  were  in  the  file,  which  have  been  re- 
ferred to  as  the  Court's. 

''What  are  the  total  pecuniary  damages  sustained  by 
Emma  Hutchison  by  reason  of  the  death  of  Nathanael 
Patrick  Hutchison!" 

By  that  we  mean  what  was  her  pecuniary  loss  at  the 
moment  of  his  death,  because  she  had  been  precipitated 
into  the  state  of  widoivhood  by  that  death.  (R.T.  p.  791; 
T.R.  p.  523.) 

(u)  Now,  of  course,  before  you  would  find  a  verdict  in 
favor  of  Mrs.  Hutchison  upon  cause  of  action  No,  2,  you 
would  have  found  that  the  defendant  was  guilty  of  negli- 
gence and  that  such  negligence  was  a  proximate  cause  of 
an  injury  from  which  Mr.  Hutchison  died,  and  that  answer 
is  included  in  a  verdict  in  favor  of  the  plaintiff. 

But  you  would  also  then  answer  this  interrogatory, 
"Was  Nathanael  Patrick  Hutchison  guilty  of  any  negli- 
gence which  proximately  contributed  to  his  death?" 

We  mean  by  that  the  contributory  negligence  that  I  have 
dealt  with  in  these  instructions.  (R.T.  p.  792;  T.R.  p]). 
523-524.) 

(v)     Those  are  all  the  interrogatories. 

The  foreman  will  fill  in  the  answers.  The  foreman  will 
fill  in  the  general  verdicts,  and  they  will  be  returned  with 
you.    (R.T.  p.  794;  T.R.  p.  526.) 
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(w)  The  cause  of  action  which  the  plaintiff  has  charged 
here  was  read  to  you  earlier.  She  is  restricted  to  the 
cause  of  action  which  has  been  charged  there,  that  is,  you 
are  not  to  go  beyond  the  nature  of  negligence  which  was 
charged  and  seek  out,  to  see  if  there  was  some  other  negli- 
gence, because  she  has  picked  out  what  she  thought  was 
negligence  and  sued  upon  that,  and  the  case  is  restricted 
to  that.    (R.T.  p.  820;  T.R.  p.  548.) 

(x)  You  don't  have  to  introduce  every  new  thing  that 
is  known  to  science,  but  you  must  keep  your  premises 
within  which  employees  are  recpiired  to  work,  or  which 
they  will  use  in  going  to  or  fro  from  work  or  in  their 
reasonable  access  to  the  place  of  employment,  you  nuist 
keep  those  premises  reasonably  safe.  "Reasonably"  is 
the  key  word.    (R.T.  pp.  821-822;  T.R.  p.  550.) 

(The  foregoing  instructions,  interpolations  and  com- 
ments from  (a)  to  (v)  are  from  the  instructions  prior  to 
the  statement  of  defendant's  exceptions  and  objections 
which  it  was  physically  possible,  within  the  arbitrary  time 
limit  imposed  upon  the  defendant  by  the  Court,  to  state 
for  the  record,  (w)  and  (x)  are  matters  stated  to  the  jury 
immediately  prior  to  the  time  it  was  sent  to  lunch  at  12 :55 
p.m.,  October  14,  1955.) 

The  following  occurred  after  the  jury  had  been  deliber- 
ating until  10 :23  p.m.,  October  14,  1955,  at  which  time  the 
jury  returned  to  Court  with  specific  written  questions: 

(y)  Plaintiff  claims  that  Mr.  Hutchison  was  injured 
due  to  the  negligent  failure  of  the  defendant  to  provide  a 
reasonably  safe  place  in  ivhich  to  ivork.  That  as  a  result 
of  that  the  accident  occurred.  That  Mr.  Hutchison  then 
had  conscious  pain  and  suft'ering,  as  a  result  of  the  in- 
juries which  he  sustained,  after  the  accident  had  occurred. 

Now,  the  evidence  about  failure  to  conduct  a  search  was 
offered  and  admitted  and  should  be  considered  for  just  this 
purpose.   You  have  the  question. 
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If  you  find  that  there  was  liability  because  of  the  failure 
io  use  reasonable  care  to  maintain  a  reasonably  safe  place 
to  work,  you  have  the  question  then  of  determining  what 
damages  should  be  awarded.   (R.T.  p.  831;  T.R.  p ) 

(z)  Now,  if  Mr.  Hutchison  was  having  conscious  pain 
and  suffering  you  would  want  to  know  for  how  long  a 
period  he  had  such  conscious  pain  and  suffering.  And 
hence,  the  failure,  if  there  was  a  failure,  to  search  for  him 
would  be  proper  evidence  for  you  to  have  in  your  mind 
when  you  consider  how  long  that  conscious  pain  and  suf- 
fering lasted. 

Now,  there  is  the  question  of  whether,  under  all  the  cir- 
cumstances, a  reasonably  prudent  master  of  a  vessel  ivould 
have  had  a  search  made.  You  will  have  to  determine  that 
//  you  come  to  that  question. 

But  it  all  goes  to  the  problem  of  how  long  the  man  lived 
and  how  his  pain  and  suffering  could  have  been  palliated 
or  eased  if  he  had  been  found  by  a  more  prompt  search 
than  the  one  which  finally  led  to  discovery  of  the  body. 
That  is  how  the  failure  to  make  a  search  enters  into  it. 
(R.T.  pp.  831-832;  T.R.  pp.  551-552.) 

(aa)  Now,  these  causes  of  action  are  very  different, 
very  distinct.  The  first  one,  as  I  told  you  at  considerable 
length  this  morning,  is  actually  a  cause  of  action  which  has 
been  inherited  here  by  Mrs.  Hutchison  in  her  representa- 
tive capacity,  because  Mr.  Hutchison,  who  ivas  the  owner 
of  that  cause  of  action,  is  dead,  but  it  is  a  cause  of  action 
based  upon  his  pain  and  suffering,  his  damages  suffered 
during  his  lifetime. 

The  second  cause  of  action  is  a  suit  brought  by  a  widow 
because  of  what  she  claims  ^vas  the  negligence  of  the  de- 
fendant in  having  brought  about  the  death  of  hei'  husband. 
(R.T.  p.  834;  T.R.  pp.  554-555.) 

(bb)  She  says,  '"I  have  lost  the  support  of  my  husband 
because  the  Linfield  Victory  did  not  use  reasonable  care 
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to  provide  my  hu^hand  with  a  reasonahUi  safe  place 
within  which  to  work,  and  because  of  that  I  claim  damages 
against  the  operators  of  the  Linfield  Victory,  the  damages 
being  the  amount  of  money,  as  nearly  as  it  can  be  pru- 
dently calculated,  that  I  would  have  received  from  Mr. 
Hutchison  had  he  continued  to  live."  (R.T.  p.  835;  T.R. 
p.  555.) 

(cc)  Then  you  have  asked  that  I  read  you  the  causes 
of  action.  I  hope  I  can  find  them  here  among  the  papers 
we  had  this  morning.  I  don't  tind  them  readily  at  hand. 
Can  you  hand  me  up  the  tilef 

Here  they  are.  The  first  cause  of  action  in  its  charging 
language,  that  is,  the  essence  of  the  complaint  reads  this 
way:  "That  on  or  about  the  24th  day  of  April,  1951,  the 
said  steamship  'Linfield  Victory'  was  in  the  port  of  Balti- 
more, State  of  Maryland;  that  on  said  date  the  deceased 
Nathanael  Patrick  Hutchison  was  engaged  in  the  course 
of  and  the  performance  of  his  duties,  under  the  direction 
of  an  agent  of  the  defendant  Pacific-Atlantic  Steamship 
Co.,  and  in  furtherance  of  the  interest  of  said  defendant, 
with  other  employees  of  said  defendant ;  that  said  deceased 
while  so  engaged  was  directed  by  said  agent  of  said  de- 
fendant to  work  in  and  about  that  portion  of  said  steam- 
ship designated  as  the  No,  3  lower  tween  deck;  that  in  the 
course  of  said  employment  in  said  portion  of  the  ship,  de- 
ceased had  occasion  to  use  and  did  use  for  the  purpose  of 
ascending  and  descending  from  and  to  said  No.  3  low^er 
tween  deck,  a  ladder  within  a  vertical  trunk  extending 
upward  from  said  lower  deck  to  the  main  deck  of  said 
steamship,  and  located  directly  adjacent  to  an  open  venti- 
lating shaft;  that  in  the  course  of  said  duties  and  employ- 
ment, deceased  fell  into  said  open  ventilator  shaft,  thereby 
l)recipitating  him  to  the  bottom  of  said  ventilator  shaft, 
causing  him  to  sustain  during  his  lifetime  devastating 
and  permanent  personal  injuries  and  conscious  pain  and 


73 

suffering;  that  said  injuries  were  directly  caused  by  reason 
of  the  negligence  of  said  defendant,  in  that  it  failed  and 
neglected  to  supply  said  deceased  with  sufficient  safety  ap- 
pliances, in  and  about  said  ventilator  shaft  to  provide  a 
reasonably  safe  place  in  which  to  work."  (R.T.  pp.  836- 
837;  T.R.  pp.  556-557.) 

(dd)  N.ow,  I  return  to  reading,  and  /  am  reading  you 
the  gist  of  the  second  cause  of  action,  which,  after  stating 
that  Mrs.  Hutchison  was  the  wife  of  Nathanael  Patrick 
Hutchison,  and  that  she  received  the  usual  support  that 
a  wife  receives  from  her  husband,  says: 

"That  as  a  result  of  said  injuries,  said  Nathanael  Pat- 
rick Hutchison  died  at  sometime  between  the  date  of  said 
fall,  to-wit,  the  24th  dag  of  April,  1951,  and  the  date  on 
which  said  deceased  was  discovered  at  the  bottom  of  said 
ventilating  shaft,  to-wit,  the  80th  day  of  April,  1951,  the 
exact  date  and  time  of  the  death  being  to  the  plaintiff  un- 
known; that  said  Nathanael  Patrick  Hutchison  left  sur- 
viving him  as  a  dependent  the  plaintiff  herein,  Emma 
Hutchison,  ivho  has,  as  a  direct  consequence  of  said  death, 
suffered  damages''  and  as  a  matter  of  law  the  only  dam- 
age for  which  she  could  collect. 

If  you  find  that  the  death  was  caused,  as  it  has  been 
alleged  to  have  been  caused,  if  you  find,  as  a  matter  of  fact, 
it  was  so  caused,  the  only  damage  for  which  she  can  collect 
is  her  money  loss  reasonably  calculated  to  be  sustained  by 
her  by  reason  of  the  fact  that  she  has  been  deprived  of 
contribution  to  her  support  by  her  husband  over  whatever 
period  of  time  you  find,  as  reasonably  prudent  jurors, 
carefully  calculating  it,  she  has  been  deprived  of  that. 
(R.T.  pp.  838-839;  T.R.  pp.  558-559.) 

(ee)  And  there  is  only  one  lawsuit  in  which  she  can 
collect,  that  is,  she  can't  come  back  here  next  year  and 
say,  "I  want  more."  And  if  she  dies  tomorrow,  and  you 
read  about  it,  if  you  have  returned  a  verdict,  you  couldn't 
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come  in  and  take  any  of  it  away.   You  just  have  to  deter- 
mine what  the  natural  expectancies  are  and  what  sum  of 
money  can  he  awarded  today  on  that  second  cause  of  ac- 
tion. 

All  this,  of  course,  is  only  provided  you  do  find  that  the 
death  was  caused  as  has  been  contended  by  the  plaintiff, 
and  the  plaintiff  contends  that  it  was  "...  directly  caused 
by  reason  of  the  negligence  of  said  defendant,  in  that  it 
failed  and  neglected  to  supply  said  deceased  with  sufficient 
safety  appliances  in  and  about  said  ventilator  shaft  to 
provide  a  reasonably  safe  place  in  which  to  work." 

That  it  negligently  did  that.  That  is  the  type  of  negli- 
gence that  is  alleged,  not  any  other. 

Foreman  Eager.     Your  Honor. 

The  Court.     Yes. 

Foreman  Eager.  Do  I  understand  you  correctly  by  that 
last  remark,  that  where  you  have  referred  to  the  type  of 
negligence  that  is  alleged  in  the  second  cause  of  action, 
that  the  negligence  and  failure  to  conduct  a  search  2vas 
not  alleged  in  the  second  cause  of  action? 

The  Court.  That  is  true.  You  see,  it  couldn't  enter  into 
the  second  cause  of  action  because,  in  any  event,  the 
w^oman  has  lost  a  husband. 

Now,  when  he  died  if  he  did  not  die  because  of  negli- 
gence she  has  no  claim.  If  he  did  not  die  because  of  the 
particular  kind  of  negligence  charged  here  she  has  n.o 
claim  upon  this  defendant.  But  if  he  did  die  because  of 
the  particular  negligence,  which  has  been  charged  here, 
then  her  right  accrued  the  moment  he  died. 

And  it  wouldn't  make  any  difference  whether  he  was 
innnediately  discovered,  whether  his  bod}^  was  immediately 
discovered  or  whether  it  wasn't.  It  wouldn't  have  made 
any  difference  if  they  had  seen  him  fall  and  had  innnedi- 
ately taken  him  to  a  hospital,  and  he  had  had  the  best  of 
care  and  comfort  and  was  given  sedatives  so  that  he  didn't 


75 
suffer  at  all.  But,  nonetheless,  he  died.    (R.T.  pp.  839-840; 
T.R.  pp.  559-560.) 

(ff)  Her  caiise  of  action  is  based  upon  the  fact  that 
she  lias  lost  the  support  of  that  husband  due  to  the  negli- 
gence of  the  defendant,  meaning  the  particular  kind  of 
negligence  which  has  been  charged  here. 

And  that  doesn't  include  the  making  of  a  search  for  him, 
but  it  does  include,  of  course,  and  is  based  upon  his  death 
under  the  circumstances  which  she  has  claimed  brought 
that  death  about. 

So  whether  a  search  was  made  or  not  has  nothing  to  do 
with  the  second  cause  of  action.  It  might  have  something 
to  do  with  the  first  cause  of  action;  that  is  up  to  you.  (R.T. 
pp.  840-841;  T.R.  p.  560.) 

{gg)  Foreman  Eager.  Your  Honor,  I  feel  sure  that 
some  jurors  still  feel  that  they  should  be  permitted  to  con- 
sider the  matter  of  negligence  in  not  conducting  a  search, 
in  connection  with  the  cause  of  action,  the  second  cause  of 
action.  If  you  wish,  I  can  tell  you  why. 

The  Court.  It  would  be  unlawful  for  you  to  tell  me 
w^hy.   We  are  a  court  of  law,  so  we  have  to  live  by  it. 

Foreman  Eager.  Will  you  tell  us,  is  it  because  it  was 
not  set  forth  in  the  complaint,  is  that  the  reason  we  can- 
not consider  itf 

The  Court.  No.  No,  that  is  not  the  reason.  The  reason 
is  that  the  law  just  does  not  allow  damages  for  failure  to 
make  the  search,  that  is,  it  does  not  allow  damages  to  the 
widow. 

Of  course,  there  might  conceivably  be  some  situations 
in  human  affairs  where  there  would  be  such  a  cause  of 
action,  but  this  is  not  that  kind  of  a  suit. 

This  is  a  suit  brought  by  a  wo^^nan  who  says,  "J  was 
the  dependent  wife  or  partially  dependent  wife  of  a  man 
who  Imd  been  killed  due  to  particular  negligence  of  the 
defendant." 
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And  if  she  is  right  in  that,  then  she  is  entitled  to  be 
compensated  for  her  money  loss.  The  law  is  very  hard 
on  all  matters.  It  takes  the  view  that  a  money  loss  is  what 
is  compensated  in  courts  and  money  loss  is  what  she  suf- 
fered.   (R.T.  pp.  843-844;  T.R.  pp.  562-563.) 

34.  The  Court  erred  in  refusing  to  instruct  the  jury  in 
accordance  with  written  requests  of  the  defendant,  or  in 
substance  or  legal  effect,  as  follows: 

(a)  On  the  other  hand,  it  is  your  exclusive  province  to 
determine  the  facts  in  the  case,  and  to  consider  and  weigh 
the  evidence  for  that  purpose.  The  authority  thus  vested 
in  you  is  not  an  arbitrary  power,  but  must  be  exercised 
with  sincere  judgment,  sound  discretion,  and  in  accordance 
with  the  rules  of  law  stated  to  you.    (No.  1;  T.R.  p.  24.) 

(b)  On  the  other  hand,  your  own  authority  to  judge  the 
evidence  and  to  determine  the  facts  in  the  case  has  this 
limitation :  It  is  not  an  arbitrary  power,  but  nuist  be  ex- 
ercised with  sincere  judgment,  sound  discretion,  and  in 
accordance  with  the  rules  of  law  stated  to  you.  (No.  6; 
T.R.  p.  26.) 

(c)  You  shall  not  consider  as  evidence  any  statements 
of  counsel  made  during  the  trial,  unless  such  statement 
was  made  as  an  admission  or  stipulation  conceding  the 
existence  of  a  fact  or  facts. 

You  must  not  consider  for  any  purpose  any  offer  of  evi- 
dence that  was  rejected,  or  any  evidence  that  was  stricken 
.out  by  the  Court;  such  matter  is  to  be  treated  as  though 
you  never  had  known  of  it. 

You  are  to  decide  this  case  solely  upon  the  evidence 
that  has  been  received  by  the  Court,  and  the  inferences 
that  you  may  reasonably  draw  therefrom,  and  such  ])re- 
smnptions  as  the  law  deduces  therefrom,  as  noted  in  my 
instructions,  and  in  accordance  with  the  law  as  I  state  it 
to  you.    (No.  10;  T.R.  pp.  28-29.) 
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(d)  The  plaintiff  Emma  Hutchison  is  the  administra- 
trix of  the  estate  of  Nathanael  Patrick  Hutchison,  de- 
ceased. She  is  also  the  surviving  widow  of  Nathanael  Pat- 
rick Hutchison.  She  has  filed  a  complaint  pursuant  to 
which  she  claims  that  she  is  entitled  to  recover  damages 
from  the  defendant  Pacific-Atlantic  Steamship  Company. 
This  complaint  contains  two  separate  and  distinct  claims. 
In  the  first  of  these  claims  she  contends  that  Nathanael 
Patrick  Hutchison  sustained  conscious  pain  and  suffering 
between  the  time  he  was  injured  and  the  time  of  his  death. 
In  the  second  claim  set  forth  in  the  complaint  she  contends 
that  she,  as  the  surviving  widow  of  Nathanael  Patrick 
Hutchison,  has  suffered  damage  as  a  direct  consequence 
of  his  death.  The  fact  that  she  has  filed  the  complaint  does 
not  carry  with  it  any  implication  that  she  is  actually  en- 
titled to  recover  any  damage  by  reason  of  either  of  said 
claims. 

The  plaintiff,  in  her  complaint,  avers  that  Nathanael 
Patrick  Hutchison  suifered  personal  injuries  in  the  course 
of  his  employment  and  that  said  injuries  were  directly 
caused  by  reason  of  negligence  of  the  defendant  in  that, 
as  she  contends,  it  failed  and  neglected  to  supply 
Nathanael  Patrick  Hutchison  with  sufficient  safety  appli- 
ances in  and  about  a  ventilator  shaft  to  provide  a  reason- 
ably safe  place  in  which  to  work  and  that  as  a  proximate 
result  thereof  the  said  Nathanael  Patrick  Hutchison  fell 
into  the  ventilator  shaft  thereby  causing  him  to  sustain 
during  his  lifetime  personal  injuries  and  conscious  pain 
and  suffering  and  that  as  a  further  proximate  result 
thereof  the  said  Nathanael  Patrick  Hutchison  died. 

Plaintiff  avers  in  Paragraph  VII  of  her  complaint  that 
on  or  about  the  24tli  day  of  April,  1951,  the  deceased 
Nathanael  Patrick  Hutchison  was  in  the  employment  of 
the  defendant  Pacific-Atlantic  Steamship  Co.  aboard  the 
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SS  ''Linfield  Victory"  as  an  able-bodied  seaman  with 
deck  maintenance  duties.  She  also  alleges  in  Paragraph 
VIII  of  her  complaint  that  on  or  about  the  24th  day  of 
April,  1951,  the  steamship  "Linfield  Victory"  was  in  the 
Port  of  Baltimore,  State  of  Maryland;  that  on  said  date 
the  deceased  Nathanael  Patrick  Hutchison  was  engaged  in 
the  course  of  and  performance  of  his  duties,  under  the 
direction  of  an  agent  of  the  defendant  Pacific-Atlantic 
Steamship  Co.,  and  in  furtherance  of  the  interest  of  said 
defendant,  with  other  employees  of  said  defendant;  that 
said  deceased  while  so  engaged  was  directed  by  said  agent 
of  said  defendant  to  work  in  and  about  that  portion  of  said 
steamship  designated  as  the  No.  3  lower  tween  deck;  that 
in  the  course  of  said  employment  in  said  portion  of  the 
shii3,  deceased  had  occasion  to  use  and  did  use  for  the 
purpose  of  ascending  and  descending  from  and  to  No.  3 
lower  tween  deck,  a  ladder  within  a  vertical  trunk  extend- 
ing upward  from  said  lower  deck  to  the  main  deck  of  said 
steamship;  and  located  directly  adjacent  to  an  open  venti- 
lating shaft ;  and  that  in  the  course  of  said  duties  and  em- 
ployment, deceased  fell  into  said  open  ventilator  shaft, 
thereby  precipitating  him  to  the  bottom  of  said  ventilating 
shaft. 

With  reference  to  the  averments  in  Paragraph  VII  of 
the  complaint,  the  defendant  in  its  answer  admits  that  dur- 
ing a  part  of  said  24th  day  of  April,  1951,  Nathanael  Pat- 
rick Hutchison  was  in  the  employment  of  the  defendant 
Pacific-Atlantic  Steamship  Company  aboard  the  SS  "Lin- 
field Victory"  as  an  able  bodied  seaman  but  denies  that 
during  said  period  of  time  said  Nathanael  Patrick  Hutchi- 
son was  charged  with  or  performing  deck  maintenance 
duties  or  any  deck  maintenance  duty.  The  defendant  also, 
in  answering  the  averments  of  Paragraph  VIII  of  plain- 
tiff's complaint,  denies  that  at  any  time  after  12:30  p.m. 
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on  the  24th  day  of  April,  1951,  the  deceased  Nathanael 
Patrick  Hutchison  was  in  the  employment  of  the  defend- 
ant as  an  able-bodied  seaman  or  in  any  other  capacity. 
In  other  words,  the  defendant  denies  that  the  relationship 
of  employer  and  employee  existed  between  it  and  Na- 
thanael Patrick  Hutchison  at  any  time  after  approximately 
12:30  p.m.  on  the  24th  day  of  April,  1951. 

In  its  answer  to  the  averments  in  Paragraph  VIII  of 
the  plaintiff's  complaint,  the  defendant  admits  that  on 
the  24th  day  of  April,  1951,  the  steamship  "Linfield  Vic- 
tory" was  in  the  Port  of  Baltimore,  State  of  Maryland, 
and  that  from  8:00  a.m.  of  said  day  until  10  minutes  of 
12:00  a.m.  on  said  date,  Nathanael  Patrick  Hutchison  was 
engaged  in  the  course  and  performance  of  his  duties  and 
in  furtherance  of  the  interest  of  said  defendant,  wdth  other 
employees  of  said  defendant.  Every  other  averment  set 
forth  in  Paragraph  VIII  of  plaintiff's  complaint  is  de- 
nied in  the  answer  of  the  defendant. 

A  statute  enacted  by  the  Congress  of  the  United  States 
provides  that  in  case  of  the  death  of  any  seaman  as  a 
result  of  personal  injury  suffered  in  the  course  of  his  em- 
ployment, the  personal  representative  of  such  seaman  may 
maintain  an  action  for  damages  and  that  the  employer  of 
such  deceased  seaman  shall  be  liable  in  damages  to  his 
l^ersonal  representative  for  the  benefit  of  the  surviving 
wadow  for  such  death  resulting  in  whole  or  in  part  by  rea- 
son of  any  insufficiency,  due  to  the  employer's  negligence, 
in  its  appliances.  Said  statute  enacted  by  the  Congress 
also  provides  that  any  seaman  who  shall  suffer  personal 
injury  in  the  course  of  his  employment  may  maintain  an 
action  for  damages  at  law  in  the  event  such  injury  results 
in  whole  or  in  part  by  reason  of  any  insufficiency,  due  to 
the  employer's  negligence,  in  its  appliances  and  that  such 
right  of  action  shall  survive  to  his  personal  representative, 
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for  the  benefit  of  the  surviving  widow  of  such  seaman. 
The  material  issues  of  fact  with  respect  to  the  question 
of  liability  submitted  to  you  for  decision  are  the  following : 
(1.)     Did  Nathanael  Patrick  Hutchison  suffer  per- 
sonal injury  in  the  course  of  his  employment! 

(2.)     Did  Nathanael  Patrick  Hutchison  suffer  such 
personal  injury  as  a  proximate  result  of  a  negligent 
failure  or  neglect  on  the  part  of  the  defendant  to  sup- 
ply him  with  sufficient  safety  appliances  in  and  about 
the  ventilator  shaft  to  provide  a  reasonably  safe  place 
in  which  to  work? 
The  burden  of  proof  with  respect  to  the  averments  of 
the  complaint  which  are  denied  in  the  answer  of  the  de- 
fendant rests  exclusively  and  continuously  upon  the  plain- 
tiff and  does  not  at  any  time  shift  to  the  defendant.    In 
other  words,  no  burden  rests  upon  the  defendant  to  offer 
any  evidence  whatever  for  the  purpose  of  disproving  the 
averments    set   forth   in   plaintiff's   complaint.     (No.    11; 
T.R.  pp.  29-33.) 

(e)  (The  first  5  paragraphs  of  this  proposed  instruc- 
tion are  in  substance  the  same  as  the  first  5  paragraphs 
of  No.  11  and  are  not,  therefore,  set  forth  verbatim  here; 
but  by  reference/  thereto,  are  incorporated  herein.) 

The  issues  of  fact  with  respect  to  the  foregoing  averments 
of  the  complaint  which  have  been  denied  in  defendant's 
answer  submitted  to  you  for  decision,  are  the  following: 

1.  Did  Nathanael  Patrick  Hutchison  suffer  personal 
injury  in  the  course  of  his  emploAanentf 

2.  Did  Nathanael  Patrick  Hutchison  suffer  such 
personal  injury  as  a  proximate  result  of  a  negligent 
failure  or  neglect  on  the  part  of  the  defendant  to 
supply  him  with  sufficient  safety  appliances  in  and 
about  the  ventilator  «haft  to  provide  a  reasonably 
safe  place  in  which  to  work? 
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The  burden  of  proof  with  respect  to  the  said  averments 
of  the  complaint  which  are  denied  in  the  answer  of  the 
defendant  rests  exclusively  and  continuously  upon  the 
plaintiff  and  does  not  at  any  time  shift  to  the  defendant. 
In  other  words,  no  burden  rests  upon  the  defendant  to 
offer  any  evidence  whatever  for  the  purpose  of  disproving 
any  of  the  averments  set  forth  in  plaintiff's  complaint  and 
which  are  denied  in  the  defendant's  answer.  (No.  11-A; 
T.E.  pp.  33-37.) 

(f)  The  mere  fact  that  Nathanael  Patrick  Hutchison 
may  have  suffered  personal  injuries  resulting  in  his  death 
is  not  sufficient  to  entitle  the  plaintiff  to  recover  any  dam- 
ages whatever  even  though  Nathanael  Patrick  Hutchison 
may  have  been  engaged  in  the  course  of  his  emploAiuent 
at  the  time  he  suffered  such  personal  injury.  There  is  no 
liability  whatever  on  the  part  of  the  defendant  in  this 
case  in  the  absence  of  proof  of  a  negligent  failure  on  the 
I^art  of  the  defendant  to  supply  sufficient  safety  appli- 
ances in  and  about  the  ventilator  shaft  in  masthouse  No. 
2  to  provide  a  reasonably  safe  place  in  which  to  work  and 
proof  by  a  jjreponderance  of  substantial  evidence  that 
such,  if  any,  failure  on  the  part  of  the  defendant  proxi- 
mately caused  or  proximately  contributed  to  the  personal 
injuries  suffered  by  Nathanael  Patrick  Hutchison.  (No. 
12;  T.R.  pp.  37-38.) 

(g)  In  your  deliberations  you  are  not  permitted  to 
determine  what  issues  of  fact  are  raised  by  the  pleadings. 
Whether  an  issue  of  fact  is  or  is  not  raised  by  the  plead- 
ings is  a  question  of  law  and  is  within  the  sole  province  of 
the  Court.    (No.  13;  T.K  p.  38.) 

(h)  The  defendant  in  its  answer  denies  that  Nathanael 
Patrick  Hutchison  was  engaged  in  the  course  or  perform- 
ance of  his  duties  or  under  the  direction  of  an  agent  of  the 
defendant   or  in  furtherance  of  the  interest  of  said  de- 
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fendant  at  the  time  he  suffered  the  personal  injury  as  a 
result  of  which  he  died.  Defendant  in  its  answer  denies 
that  the  ventilating  shaft  was  an  open  shaft  and  denies 
that  the  deceased  fell  into  said  ventilating  shaft  in  the 
course  of  any  duty  or  employment;  and  also  denies  that 
there  was  any  failure  on  the  part  of  the  defendant  to  sup- 
ply said  deceased  w^ith  sufficient  safety  appliances  in  and 
about  said  ventilator  shaft  or  that,  in  this  respect,  there 
was  any  failure  to  provide  a  reasonably  safe  place  in 
which  to  work. 

Each  averment  of  the  complaint  which  is  denied  in 
the  answer  raises  an  issue  of  material  fact.  The  sole 
and  exclusive  burden  of  proving  each  of  these  issues  of 
fact  rests  and  remains  throughout  the  trial  upon  the  plain- 
tiff.   (No.  14;  T.R.  pp.  38-40.) 

(i)  The  defendant  in  its  answer  denies  that  Na- 
thanael  Patrick  Hutchison  was  engaged  in  the  course  of 
his  employment  at  the  time  he  sutfered  the  personal  in- 
jury as  a  result  of  which  he  died.  Defendant  in  its  answer 
denies  that  the  ventilating  shaft  was  an  open  shaft 
and  denies  that  the  deceased  fell  into  said  ventilator 
shaft  in  the  course  of  his  employment;  and  also  denies 
that  there  was  any  failure  on  the  part  of  the  defendant 
to  supply  said  deceased  with  sufficient  safety  appliances 
in  and  about  said  ventilator  shaft  or  that,  in  this  re- 
spect, there  was  any  failure  to  provide  a  reasonably  safe 
place  in  which  to  work. 

Each  averment  of  the  com})laint  which  is  denied  in 
the  answer  raises  an  issue  of  material  fact.  The  sole 
and  exclusive  burden  of  proving  each  of  these  issues  of 
fact  rests  and  remains  throughout  the  trial  upon  the 
plaintiff.    (No.  14-A;  T.R.  pp.  40-42.) 

(j)  Your  specific  attention  is  directed  to  the  propo- 
sition that  the  plaintiff  does  not  aver  in  her  complaint 
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that  any  appliance  in  or  about  the  ventilator  shaft  in 
masthouse  No.  2  was  defective.  The  onl}^  claim  she  makes 
in  this  respect  is  that  the  defendant  did  not  supply 
sufficient  safety  appliances  in  and  about  the  ventilator 
shaft  to  provide  a  reasonably  safe  place  in  which  to 
work.  In  deciding  whether  the  defendant  is  or  is  not 
liable  in  damages,  you  are  instructed  that  with  respect 
to  this  particular  element  of  plaintiff's  claim  you  are 
restricted  to  determining  whether  there  w^ere  or  were 
not  sufficient  safety  appliances  in  and  about  the  venti- 
lator shaft  to  provide  a  reasonably  safe  place  in  which 
to  work.  If  you  find  from  all  of  the  evidence  that  the 
defendant  did  supply  a  safety  appliance  about  the  venti- 
lator shaft  in  masthouse  No.  2  and  that  said  safety  ap- 
pliance was  in  itself  sufficient  to  provide  a  reasonably 
safe  place  in  which  to  work,  it  will  be  your  duty  to  find 
defendant  was  not  negligent  in  this  respect.  (No.  15- A; 
T.E.  p.  43.) 

(k)  There  is  no  averment  set  forth  in  plaintiff's 
complaint  that  the  defendant  negligently  or  otherwise 
failed  or  neglected  to  supply  the  deceased  with  a  safety 
appliance  about  the  ventilator  shaft  in  masthouse  No. 
2.  The  averment  or  claim  of  the  plaintiff  in  this  re- 
spect, denied  by  the  defendant,  is  that  the  defendant 
negligently  failed  and  neglected  to  supply  the  deceased 
with  sufficient  safety  appliances  in  and  about  said  ven- 
tilator shaft  to  provide  a  reasonably  safe  place  in  which 
to  w^ork.  Therefore  the  claim  of  the  plaintiff  in  this 
respect  is  that  the  pipe  railings  surrounding  the  open- 
ing in  the  masthouse  deck  at  the  top  of  the  ventilator 
shaft  were  not  in  themselves  a  reasonably  sufficient  safety 
appliance  in  and  about  said  ventilator  shaft  to  provide 
a  reasonably  safe  place  to  w^ork.  If  you  find  from  all  of 
the  evidence  that  the  pipe  railings  surrounding  opening 


84 
at  the  toil  of  the  ventilator  shaft  was  a  safety  appliance 
and  that  it,  without  anything  more,  was  a  reasonably 
adequate  safety  appliance  and  provided  a  seaman  whose 
duties  might  require  him  to  be  in  the  masthouse  in  the 
performance  of  his  duties  with  a  condition  of  reason- 
able safety  in  the  event  such  seaman  was  exercwing 
ordinary  care  for  his  oivn  safety  and  preservation,  then 
you  are  instructed  that  no  duty  was  imposed  by  law 
upon  the  defendant  to  provide  any  other,  different  or  addi- 
iional  safety  appliance  in  and  about  the  said  ventilator 
shaft.    (No.  16-A;  T.R.  pp.  44-45.) 

(1)  In  so  far  as  the  second  claim  of  jjlaintiff  is  con- 
cerned, the  one  in  which  she  seeks  damages  by  reason 
of  the  death  of  Nathanael  Patrick  Hutchison,  you  are 
instructed  that  that  particular  claim  is  predicated  solely 
and  exclusively  upon  a  statute  which  provides,  in  so  far 
as  it  may  be  applicable  to  the  averments  set  forth  in 
plaintiff's  complaint,  that  the  employer  of  a  seaman  shall 
be  liable  in  damages  in  the  event  his  death  is  proximately 
caused,  or  proximately  contributed  to,  by  reason  of 
any  insufficiency,  due  to  to  ship  operator's  negligence, 
in  its  safety  appliances  in  and  about  the  ventilator 
shaft  located  in  masthouse  No.  2.  Thus,  in  order  to 
prevail  on  the  second  claim,  the  plaintiff  nmst  prove 
by  a  preponderance  of  substantial  evidence  that  there 
was  actually  an  insufficiency  in  the  defendant's  safety 
appliances  in  and  about  said  ventilator  shaft;  that  such, 
if  any,  insufficiency  was  due  in  whole  or  in  part  to 
negligence  on  the  part  of  the  defendant  and  that  the 
death  of  Nathanael  T*atrick  Hutchison  was  proximately 
caused  or  proximately  contributed  to  by  such,  if  any, 
negligence.    (No.  17;  T.R.  pp.  45-46.) 

(m)  The  law  imposed  upon  the  defendant  the  duty 
of   exercising   ordinary   care   to   supply   reasonably   ade- 
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quate  safety  appliances  in  and  about  the  ventilator 
shaft  located  in  masthouse  No.  2  to  provide  a  reason- 
ably safe  place  to  work,  but  this  does  not  require  the 
defendant  to  provide  safety  appliances  which  would  have 
made  the  ventilator  shaft  reasonably'  safe  for  the  use  by 
or  protection  of  any  seaman  excepting  one  who  in  his 
reasonably  necessary  u^e  of  the  masthouse  in  and  about 
the  ventilator  shaft  is  exercising  ordinary  care  for  his 
own  safety  and  preservation.  There  is  no  duty  imposed 
by  law  upon  a  ship  operator  to  provide  sufficient  safety 
applinnces  which  might  be  necessary  for  the  purpose 
of  preserving  the  bodily  safety  or  life  of  a  seaman  ivho 
in  his  u^e  thereof  does  anything  which  an  ordinarily 
prudent  seaman  would  not  do  or  fails  to  do  anything  which 
an  ordinarily  prudent  seaman  would  have  done  tinder  the 
same  or  siynilar  circumstances.    (No.  18;  T.R.  pp.  46-47.) 

(n)  Nef^ligence  is  the  doing  of  some  act  which  a 
reasonably  prudent  person  would  not  do,  or  the  failure 
to  do  something  which  a  reasonably  prudent  person  would 
do,  actuated  by  those  considerations  which  ordinarily 
regulate  the  conduct  of  human  affairs.  While  the  fore- 
going definition  of  negligence  is  a  general  definition,  you 
are  instructed  that  in  applying  this  definition  to  the 
ciuestion  of  liability,  if  any,  on  the  part  of  the  defendant 
you  are  restricted  to  the  evidence,  if  any,  with  respect 
to  the  specific  claim  of  negligence  which  the  plaintiff 
avers  in  her  complaint.    (No.  19;  T.R.  p.  47.) 

(o)  The  proximate  cause  of  an  injury  or  death  is  a 
negligent  act  or  omission  which,  in  natural  and  continu- 
ous sequence,  unbroken  by  any  efficient  intervening 
cause,  produces  the  injury  or  death,  and  without  which 
the  result  would  not  have  occurred.  In  this  connection 
you   are   reminded   of  the  proposition  that   the  plaintiff 
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does  not  aver  in  Tier  complaint  that  the  defendant  com- 
mitted any  negligent  act.    (No.  23;  T.R.  pp.  48-49.) 

(p)  You  are  instructed  that  in  the  absence  of  evi- 
dence, direct  or  indirect,  to  the  contrary,  it  is  a  pre- 
sumption of  law  that  the  defendant  in  the  pending  case 
did  not  fail,  negligently  or  otherwise,  to  supply  reason- 
ably sufficient  safety  appliances  in  and  about  the  ven- 
tilator shaft  to  provide  a  reasonably  safe  place  in  Avhich 
to  work.  In  the  absence  of  evidence,  direct  or  indi- 
rect, to  the  contrary  your  finding  on  this  issue  of  fact 
must  be  in  favor  of  the  defendant.  If  you  find  in  favor 
of  the  defendant  on  this  particular  issue  of  fact  your 
verdict  must  be  in  favor  of  the  defendant  with  respect 
to  both  of  the  claims  asserted  by  her  in  her  complaint. 
(No.  24;  T.R.  p.  49.) 

(q)  You  are  not  entitled  to  indulge  in  any  presump- 
tion excepting  those,  if  any,  which  the  court  in  these 
instructions  shall  state  is  a  deduction  which  the  law 
expressly  directs  to  he  made  from  particidar  facts.  (No. 
25;  T.R.  pp.  49-50.) 

(r)  Every  finding  which  you  make  during  your  de- 
liberations and  which  is  used  as  a  basis  upon  which 
you  arrive  at  and  render  a  verdict  must  be  based  upon 
direct  or  indirect  evidence. 

You  are  further  instructed  that  you  are  not  entitled 
to  indulge  in  any  presumption  from  direct  or  other 
evidence  actually  introduced  into  the  record  unless  the 
court  states  to  you  specifically  that  you  are  entitled  to 
indulge  in  some  specific  presumption  or  ])resumptions. 
While  you  are  entitled  to  decide  the  credibility  of  a 
witness  you  are  not  entitled  to  add  anything  to  the  actual 
evidence  which  has  been  introduced.  In  otlier  words, 
while  you  may,  if  you  believe  you  aie  justified  in  doing 
so,   disbelieve   all   or  any  part   of   the   testimony  of  any 
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witness  who  has  testified  before  you  either  by  way  of 
deposition  or  in  person,  you  can  not  add  anything  to  the 
testimony  of  anv  such  witness.  (No.  65;  T.E.  pp.  78- 
79.) 

(s)  One  of  the  essential  elements  with  reference  to 
which  the  sole  and  exclusive  burden  of  proof  by  a  pre- 
ponderance of  evidence  rests  upon  the  plaintiff  in  this 
case  is  that  at  the  precise  time  when  Nathanael  Patrick 
Hutchison  suffered  the  personal  injuries  as  a  result  of 
which  he  died,  the  relationship  of  employer  and  employee 
existed  between  said  Nathanael  Patrick  Hutchison  and 
the  defendant  and  that  he  was  engaged  in  the  course  of 
his  emplo^^nent  as  such  employee.  In  this  connection, 
you  are  instructed  that  until  a  seaman  signs  shipping 
articles  or  makes  some  oral  agreement  with  the  Master 
of  a  vessel  pursuant  to  which  the  seaman  obligates  him- 
self to  assume  for  some  specific  period  of  time  the  status 
of  an  employee  and  thus  subject  to  the  call  of  duty  as  a 
seaman,  the  seaman  has  a  right  to  quit  his  job  at  any 
time  he  may  see  fit  to  do  so.    (No.  28;  T.R.  pp.  51-52.) 

(t)  You  are  instructed  that  regardless  of  the  exist- 
ence or  non-existence  of  sufficient  safety  appliances  in 
and  about  the  ventilator  shaft  in  masthouse  No.  2  to 
provide  a  reasonably  safe  place  to  work  there  is  no  lia- 
bility on  the  part  of  the  defendant  in  this  case  unless  the 
plaintiff  has  proved  by  a  preponderance  of  substantial 
evidence  that  Nathanael  Patrick  Hutchison  actually  suf- 
fered personal  injury  in  the  course  of  his  employment. 
In  this  connection  a  seaman  does  not  suffer  a  personal 
injury  in  the  course  of  his  employment  unless  at  the  time 
he  suffered  such  personal  injury  he  is  actually  engaged 
in  the  transaction  of  some  business  or  the  doing  of  some 
act  which  has  been  assigned  to  him  by  his  employer  or 
unless  he  is  doing  some  reasonable  thing  which  his  con- 
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him  to  do  and  which  may  reasonably  be  said  to  have  been 
contemplated  by  that  contract  as  necessarily  or  prob- 
ably incidental  to  the  employment.  Unless  plaintiff  has 
proved  by  a  preponderance  of  substantial  evidence  that 
Nathanael  Patrick  Hutchison  was  actually  in  the  course 
of  his  employment  as  a  seaman  at  the  very  time  he  suf- 
fered personal  injury,  your  verdict  will  be  in  favor  of 
the  defendant  with  respect  to  each  of  the  claims  set  forth 
in  plaintiff's  complaint.    (No.  30;  T.R.  pp.  52-53.) 

(u)  A  seaman  does  not  suffer  a  personal  injury  in 
the  course  of  his  employment  unless  at  the  time  he  suf- 
fered such  personal  injury  he  is  actually  enp^aged  in  the 
transaction  of  some  business  or  the  doing  of  some  act 
which  has  been  assigned  to  him  by  his  employer  or  unless 
he  is  doing  some  reasonable  thing  which  his  contract  of 
employment  expressly  or  impliedly  authorized  him  to  do 
and  which  may  reasonably  be  said  to  have  been  contem- 
plated by  that  contract  as  necessarily  or  probably  in- 
cidental to  the  employment.  Unless  plaintiff  has  proved 
by  a  preponderance  of  evidence  that  Nathanael  Patrick 
Hutchison  was  actually  in  the  course  of  his  employment 
as  a  seaman  at  the  very  time  he  suffered  the  personal  in- 
juries proximately  caused  at  the  time  he  struck  the 
bottom  of  the  ventilator  shaft,  you  must  find  that  the 
defendant  is  not  liable  for  any  damages  by  reason  of 
conscious  pain  and  suffering  on  the  part  of  Nathanael 
Patrick  Hutchison  or  by  reason  of  a  failure,  if  any,  of 
the  defendant  to  supply  sufficient  safety  appliances  in 
and  about  the  ventilator  shaft  to  provide  a  reasonably 
safe  place  to  work.    (No.  30- A ;  T.li.  pp.  53-54.) 

(v)  Your  specific  attention  is  directed  to  the  propo- 
sition that  there  is  no  averment  in  the  plaintiff's  com- 
plaint charging  that  the  personal  injuries  and  death  of 
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Nathanael  Patrick  Hutchison  were  or  that  either  thereof 
was  proximately  caused,  in  whole  or  in  part,  by  reason 
of  any  nep:ligence  on  the  part  of  any  of  the  officers  of  the 
vessel  or  on  the  i^art  of  any  of  the  members  of  the  crew 
of  said  vessel.  The  sole  claim  averred  by  the  plaintiff 
in  her  complaint  with  respect  to  negligence  on  the  part 
of  defendant  is  her  contention,  which  is  denied  by  the 
defendant,  that  the  defendant  negligently  failed  and 
neglected  to  supply  the  deceased  with  sufficient  safety  ai^- 
pliances  in  and  about  the  ventilator  shaft  to  provide  a 
reasonably  safe  place  in  which  to  work. 

In  order  to  justify  the  rendition  of  a  verdict  in  favor 
of  the  plaintiff,  she  is  required  to  prove  by  a  preponder- 
ance of  substantial  evidence  the  following  elements  and 
each  thereof: 

1.  That  Nathanael  Patrick  Hutchison  suffered  per- 
sonal injury. 

2.  That  such  personal  injury  was  suffered  in  the 
course  of  his  employment. 

3.  That  there  was  failure  on  the  part  of  the  de- 
fendant to  supply  sufficient  safety  appliances 
in  and  about  the  ventilator  shaft  to  provide  a 
reasonably  safe  place  in  which  to  work. 

4.  That  such  failure  was  proximately  caused,  in 
whole  or  in  part,  by  negligence  on  the  part  of 
the  defendant. 

5.  That    as    a    proximate    result    thereof    the    said 

Nathanael  Patrick  Hutchison  suffered  personal 
injuries  and  died  as  a  result  thereof.  (No.  31; 
T.R.  pp.  54-55.) 

(w)  You  are  instructed  that  there  is  no  averment  in 
the  plaintiff's  complaint  charging  that  the  personal  in- 
juries sustained  at  the  time  Nathanael  Patrick  Hutchison 
fell  to  the  bottom  of  the  ventilator  shaft  were  proximately 
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caused,  in  whole  or  in  part,  by  reason  of  any  negligence 
on  the  part  of  any  of  the  officers  of  the  vessel  or  on 
the  part  of  any  of  the  members  of  the  crew  of  said  vessel. 
The  sole  claim  averred  by  the  plaintiff  in  her  complaint 
with  respect  to  the  injuries  sustained  by  her  deceased 
husband  at  said  time  is  her  claim,  Avhich  is  denied  by 
the  defendant,  that  the  defendant  negligently  failed  and 
neglected  to  supply  the  deceased  with  sufficient  safety 
appliances  in  and  about  the  ventilator  shaft  to  provide 
a  reasonably  safe  place  in  which  to  work. 

In  order  to  justify  or  support  a  finding  in  favor  of 
the  plaintiff  upon  the  issue  with  respect  to  said  claim, 
she  is  required  to  prove  by  a  preponderance  of  substan- 
tial evidence,   the  following  elements  and  each  thereof: 

1.  That  Nathanael  Patrick  Hutchison  suffered  per- 
sonal injury. 

2.  That  such  personal  injury  was  suffered  in  the 
course  of  his  employment. 

3.  That  there  was  a  failure  on  the  part  of  the  de- 
fendant to  supply  sufficient  safety  appliances  in 
and  about  the  ventilator  shaft  to  provide  a  rea- 
sonably safe  place  in  which  to  work. 

4.  That  such  failure  was  proximately  caused,  in 
whole  or  in  part,  by  negligence  on  the  part  of 
the  defendant. 

5.  That  as  a  proximate  result  thereof  the  said  Na- 
thanael Patrick  Hutchison  suffered  personal  in- 
juries and  died  as  a  result  thereof.  (No.  31-A; 
T.R.  pp.  55-56.) 

(x)  No  omission  may  bo  considered  negligent  unless 
the  danger  of  injury  was  reasonably  foreseeable  by  the 
defendant,  before  the  happening  of  the  accident,  in  the 
exercise  of  that  amount  of  care  which  would  have  been 
exercised  by  an  ordinarily  prudent  employer  under  the 
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same  or  similar  circmnstances.  It  is  of  the  essence  of 
actionable  negligence  that  the  party  charged  should,  in 
the  exercise  of  ordinary  care  and  caution,  have  knowl- 
edge that  the  omission  complained  of  was  such  an  omis- 
sion as  might,  within  the  realm  of  probability,  cause  some 
injury  to  a  seaman  exercising  ordinary  care  for  his  own 
safety.  The  circumstances  necessary  to  be  known  before 
liability  in  consequence  of  an  omission  will  be  imposed 
must  be  such  as  would  lead  a  reasonably  prudent  man  to 
anticipate  a  reasonably  possible  danger  of  injury  as  a 
proximate  result  thereof.    (No.  32;  T.R.  pp.  56-57.) 

(y)  It  is  of  the  essence  of  actionable  negligence  that 
a  preponderance  of  the  evidence  must  show  that  the  party 
charged  should,  in  the  exercise  of  ordinary  care  and 
caution,  have  anticipated  tliat  the  omission  complained 
of  was  such  an  omission  as  might  cause  some  injury  to 
a  seaman  exercising  ordinary  care  for  his  own  safety. 
The  circumstances  necessary  to  be  known  before  liability, 
by  reason  of  an  omission,  will  be  imposed,  must  be  such 
as  would  lead  a  reasonably  prudent  man  to  anticipate 
a  reasonably  possible  danger  of  injury  as  a  proximate 
result  thereof.    (No.  32-A;  T.R.  p.  57.) 

(z)  In  order  to  warrant  or  support  a  tinding  that  an 
omission  is  a  proximate  cause  of  an  injury,  injury  at 
least  in  some  form  must  be  shown  by  a  preponderance 
of  the  evidence  to  have  been  foreseeable  by  the  defend- 
ant, in  the  exercise  of  ordinary  prudence,  in  the  light  of 
the  attending  circumstances.    (No.  35;  T.  R.  p.  58.) 

(aa)  One  test  to  be  applied  in  deciding  whether  there 
was  or  was  not  a  negligent  failure  or  neglect  on  the  part 
of  the  defendant  to  supply  sufficient  safety  appliances  in 
and  about  the  ventilator  shaft  to  provide  a  reasonably 
safe  place  to  work  is  the  following:  Prior  to  the  time 
that  Nathanael  Patrick  Hutchison  in   some  manner  got 
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into  the  ventilator  shaft  and  fell  to  the  bottom  thereof 
would  an  ordinarily  prudent  person  operating  the  SS 
"Linfield  Victory"  have  anticipated  that  the  pipe  rail- 
ings surrounding  the  opening  at  the  top  of  the  ventilator 
shaft  were  not  reasonably  sufficient  to  protect  a  seaman 
exercising  ordinary  care  of  his  own  safety  and  in  the  full 
possession  of  normal  faculties  from  inadverently  falling 
into  said  ventilator  shaft?  If  you  answer  this  question 
in  the  negative,  there  was  no  negligent  failure  or  neglect 
on  the  part  of  the  defendant  to  supply  sufficient  safety 
appliances  in  and  about  the  ventilator  shaft  to  provide  a 
reasonably  safe  place  to  work.  (No.  35-A;  T.R.  pp.  58- 
59.) 

(bb)  One  of  the  required  elements  involved  in  the 
proof  of  negligence  on  the  part  of  a  defendant  ship  owner 
is  that  there  must  be  substantial  evidence  justifying  a 
finding  that  under  the  existing  circumstances  the  ship 
operator  should  reasonably  liave  anticipated  the  danger 
of  bodily  injury  or  death  to  a  member  of  the  crew.  (No. 
36;  T.R.  p.  59.) 

(cc)  One  of  the  required  elements  involved  in  the  proof 
of  negligence  on  the  part  of  a  defendant  ship  owner  is 
that  there  must  be  evidence,  direct  or  indirect,  justifying 
a  finding  that  under  the  existing  circumstances  the  ship 
operator  should  reasonably  have  anticipated  the  danger 
of  bodily  injury  or  death  to  a  member  of  the  crew.  (No. 
36-A;  T.R.  p.  59.) 

(dd)  It  is  sufficient  if  a  safety  appliance  be  such  as 
is  reasonably  fit  for  its  ])urpose  and  reasonably  adequate 
for  the  purpose  of  preventing  accidental  injury  to  an 
employee  who  is  exercising  ordinary  care  for  his  own 
safety.    (No.  33;  T.R.  pp.  57-58.) 

(ee)  It  is  not  the  absolute  duty  of  an  om])loyer  to  fur- 
nish a  safe  place   to  woi-k.    The  only  obligation  is   that 
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the  employer  exercise  reasonable  care  to  provide  a  rea- 
sonably safe  place  in  which  to  work.    (No.  34;  T.K.  p.  58.) 

(ff)  You  may  not  indulge  in  speculation,  surmise  or 
conjecture  with  respect  to  any  of  the  matters  or  elements 
as  to  which  the  law  places  the  burden  of  proof  upon  the 
plaintiff.    (No.  38;  T.R.  p.  60.) 

(gg)  You  are  not  permitted  to  speculate,  conjecture  or 
surmise  with  respect  to  when,  how  or  in  what  manner 
Nathanael  Patrick  Hutchison  sustained  the  injuries  re- 
sulting in  his  death.    (No.  39;  T.R.  p.  60.) 

(hh)  You  are  instructed  that  the  pipe  railings  installed 
around  the  open  sides  of  the  ventilator  shaft  were  sup- 
plied for  the  purpose  of  preventing  any  seaman,  while 
exercising  ordinary  care  for  his  own  safety,  from  in- 
advertently falling  into  said  ventilator  shaft  in  the  course 
of  his  employment,  and  that  said  pipe  railings  constituted 
a  safety  appliance  for  that  purpose.  If  you  find  from  the 
evidence  the  said  pipe  railings  constituted  all  that  a  rea- 
sonably prudent  employer  would  have  furnished  in  the 
way  of  safety  appliances  in  and  about  the  ventilator  shaft 
in  order  to  provide  a  reasonably  safe  place  to  work,  your 
finding  with  respect  to  said  issue  of  fact  must  be  in 
favor  of  the  defendant.    (No.  40-A;  T.R.  p.  61.) 

(ii)  The  disputable  presumption  that  Nathanael  Pat- 
rick Hutchison  exercised  ordinary  care  for  his  own  safety 
cannot  be  used  by  you  as  a  basis  of  a  finding  that  the  de- 
fendant failed  or  neglected  to  supply  reasonably  sufficient 
safety  appliances  in  and  about  the  ventilator  shaft  to  pro- 
vide a  reasonably  safe  place  to  work.  Therefore,  in  de- 
ciding whether  the  defendant  did  or  did  not  fail  or  neglect 
to  sup])ly  reasonably  sufficient  safety  appliances  in  and 
about  the  ventilator  shaft  to  provide  a  reasonably  safe 
place  to  work  you  are  precluded  from  basing  a  finding 
with  respect  to  that  issue  of  fact  directly  or  indirectly 
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upon  the  disputable  presumption  that  Nathanael  Patrick 
Hutchison  exercised  ordinary  care  for  his  own  safety. 
(No.  52;  T.R.  p.  67.) 

(jj)  The  employer  of  a  seaman  is  not  an  insurer  or 
guarantor  of  his  safety  or  life.  The  design  and  construc- 
tion of  an  appliance  is  not  required  by  law  to  be  abso- 
lutely safe  to  the  end  that  it  is  impossible  for  a  sea- 
man to  be  injured  or  to  lose  his  life.  (No.  42;  T.R.  pp. 
61-62.) 

(kk)  A  steamship  operator  is  not  guilty  of  actionable 
negligence  in  the  event  such  operator  merely  fails  to  an- 
ticipate carelessness  or  lack  of  care  upon  the  part  of  an 
employee  who  may  suffer  injury.    (No.  43;  T.R.  p.  62.) 

(11)  The  defendant  in  this  case  has  admitted  that 
there  was  no  permanent  artificial  lighting  fixture  installed 
in  that  part  of  masthouse  No.  2  where  the  ventilator  shaft 
referred  to  in  the  evidence  was  located.  In  this  connection, 
you  are  instructed  that  the  absence  of  artificial  illumina- 
tion inside  of  said  masthouse  is  of  no  importance  what- 
ever and  must  be  entirely  disregarded  by  you  unless  the 
plaintiff  has  proved  by  a  preponderance  of  evidence  that 
the  inside  of  said  masthouse  was  in  a  state  of  darkness 
and  that  artificial  illumination  was  reasonably  required  in 
order  to  supply  him  with  a  reasonably  safe  place  to  work. 
(No.  44;  T.R.  p.  62.) 

(mm)  You  are  instructed  that  the  absence  of  artificial 
illumination  inside  of  said  masthouse  is  of  no  importance 
whatever  and  must  be  entirely  disregarded  by  you  un- 
less the  plaintiff  has  proved  by  a  preponderance  of  evi- 
dence that  the  actual  visibility  inside  of  said  masthouse, 
at  or  immediately  before  Nathanael  P.  Hutchison  fell, 
was  such  that  artificial  illumination  was  reasonably  re- 
(juired  in  order  to  supply  him  with  a  reasonably  safe  place 
to  work.    (No.  44-A;  T.R.  pp.  62-63.) 
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(nn)  If  you  find  from  all  of  tlie  evidence  that  the  pipe 
railings  surroundine:  the  ventilator  shaft  in  masthouse 
No.  2  constituted  a  reasonably  sufficient  safety  appliance 
about  said  ventilator  shaft  and  that  the  masthouse  was, 
with  the  presence  of  said  pipe  railings  about  the  ventilator 
shaft  and  without  any  additional  safeguard  therein  or 
about  the  same,  a  reasonably  safe  place  to  work  and  that 
the  plaintiff  has  failed  to  prove  by  a  preponderance  of 
evidence  that  any  artificial  illumination  was  reasonably 
required,  your  verdict  must  be  in  favor  of  the  defendant 
with  respect  to  each  of  plaintiff's  claims.  (No.  45;  T.R. 
p.  63.) 

(oo)  If  you  find  from  all  of  the  evidence  that  the  pipe 
railings  surrounding  the  ventilator  shaft  in  masthouse 
No.  2  constituted  a  reasonably  sufficient  safety  appliance 
about  said  ventilator  shaft  and  that  the  masthouse  was, 
with  the  presence  of  said  pipe  railings  about  the  ventilator 
shaft  and  without  any  additional  safeguard  therein  or 
about  the  same,  a  reasonably  safe  place  to  work  and  that 
the  plaintiff  has  failed  to  prove  by  a  preponderance  of 
evidence  that  any  artificial  illumination  was  reasonably 
required,  your  verdict  must  be  in  favor  of  the  defendant 
as  to  plaintiff's  claim  with  respect  to  the  place  of  work. 
(No.  45- A;  T.R.  pp.  63-64.) 

(pp)  There  is  a  distinction  between  contributory  negli- 
gence and  negligence  on  the  part  of  an  employee  which 
is  the  sole  proximate  cause  of  his  injury  or  death.  Con- 
tributory negligence  is  of  importance  in  this  case  only  if 
you  find  from  all  of  the  evidence  that  the  defendant  negli- 
gently failed  or  neglected  to  supply  Nathanael  Patrick 
Hutchison  with  sufficient  safety  appliances  in  and  about 
the  ventilator  shaft  to  provide  a  reasonably  safe  place 
in  which  to  work  and  that  he  suffered  personal  injury  and 
death  as  a  proximate  result  of  such,  if  any,  failure  or 
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neglect.  In  such  case,  if  you  so  find  from  the  evidence,  it 
is  your  duty  to  diminish  the  damages  in  proportion  to  the 
negligence,  if  any,  on  the  part  of  Nathanael  Patrick 
Hutchison  proximately  contributing  to  liis  own  injury 
and  death.  On  the  other  hand,  if  you  find  from  all  of  the 
evidence  that  the  sole  proximate  cause  of  the  injury  and 
death  of  Nathanael  Patrick  Hutchison  was  negligence  on 
his  part,  then  your  verdict  must  be  in  favor  of  the  de- 
fendant.   (No.  46;  T.R.  p.  64.) 

(qq)  Nathanael  Patrick  Hutchison  was  required  at 
all  times  to  exercise  that  amount  of  care  and  caution 
which  would  have  been  exercised  under  the  same  or 
similar  circumstances  by  an  ordinarily  prudent  person  to 
observe  and  avoid  danger.  In  the  absence  of  evidence, 
direct  or  indirect,  to  the  contrary,  the  law  presumes  that 
he  had  notice  of  everything  which  an  ordinarily  careful 
seaman  would  have  known  under  the  same  or  similar 
circumstances.  If  Nathanael  Patrick  Hutchison  did  any- 
thing which  an  ordinarily  prudent  seaman  would  not  have 
done  under  the  same  or  similar  circumstances  or  failed  to 
do  anytliing  which  an  ordinarily  prudent  seaman  would 
have  done  under  the  same  or  similar  circumstances  then 
it  will  be  your  duty  to  find  that  Nathanael  Patrick  Hutchi- 
son was  guilty  of  negligence.  If  you  find  that  he  was 
guilty  of  negligence  and  that  such,  if  any,  negligence  was 
the  sole  proximate  cause  of  personal  injury  and  death, 
your  verdict  must  be  in  favor  of  the  defendant  with  re- 
spect to  each  claim  asserted  by  the  plaintiff.  (No.  47; 
T.R.  pp.  64-65.) 

(rr)  The  law  does  not  permit  you  to  guess  or  speculate 
as  to  negligence  or  as  to  the  proximate  cause  of  the 
injuries  or  death  of  Nathanael  Patrick  Hutchison.  If  the 
evidence  on  the  issue  of  claimed  negligence  on  the  part 
of  the  defendant  or  proximate  cause  does  not  preponder- 
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ate  in  favor  of  the  plaintiff,  then  she  has  failed  to  fulfill 
her  burden  of  proof.  If  after  considering  all  of  the  evi- 
dence you  find  that  it  is  just  as  probable  that  either  the 
defendant  was  not  negligent  or  that,  if  it  was,  its  negli- 
gence was  not  a  proximate  cause  of  the  injuries  or  death, 
as  it  is  that  some  negligence  on  its  part  was  such  a  cause, 
then  a  case  against  the  defendant  has  not  been  established. 
(No.  49;  T.R.  pp.  G5-66.) 

(ss)  In  determining  wliether  negligence  or  proximate 
cause  or  contributory  negligence  has  been  proved  by  a 
preponderance  of  evidence,  you  nmst  consider  all  of  the 
evidence,  direct  or  indirect,  bearing  either  way  upon  the 
question,  regardless  of  which  party  produced  it.  A  party 
is  entitled  to  the  same  benefit  from  evidence  that  favors 
his  cause  or  defense  when  produced  by  his  adversary  as 
when  produced  by  himself.   (No.  51;  T.R.  p.  66.) 

(tt)  There  was  no  duty  on  the  part  of  the  defendant 
to  anticipate  or  provide  against  a  negligent,  careless  or 
improper  use  of  any  safety  appliance  or  a  failure  on  the 
part  of  any  seaman  to  exercise  ordinary  care  in  or  about 
the  use  of  any  safety  appliance  actually  installed  about 
the  ventilator  shaft.    (No.  54;  T.R.  p.  68.) 

(uu)  In  the  instructions  which  have  been  given  to  you 
and  in  some  w^hich  may  be  given  to  you  the  phrase  '^  rea- 
sonably safe"  is  used.  A  safety  appliance  is  reasonably 
sufficient  in  the  event  it  is  one  which  in  and  of  itself 
would  be  deemed  adequate  by  an  ordinarily  prudent  em- 
ployer under  the  same  or  similar  circumstances.  (No.  5G; 
T.R.  pp.  69-70.) 

(w)  An  appliance  is  reasonably  safe  when  it  fur- 
nishes such  safeguards  to  life  and  limb  as  w^ould  be  pro- 
vided by  an  ordinarily  prudent  employer  under  the  same 
or  similar  circumstances.  In  other  words,  a  safety  ap- 
pliance is  reasonably  sufficient  if  in  and  of  itself  it  is  all 
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that  an  ordinarily  prudent  employer  of  seamen  would 
supply  for  the  purpose  of  safeo:uardini>-  a  ventilator  shaft 
located  inside  a  masthouse  of  a  vessel  under  circumstances 
the  same  as  or  similar  to  those  shown  by  the  evidence 
in  this  case.    (No.  57-A;  T.R.  p.  70.) 

(ww)  You  are  instructed  that  the  "Lintield  Victory" 
was  o^\Tied  by  the  United  States  of  America,  Department 
of  Commerce,  and  that  it  was  a  "steam  vessel".  An  appli- 
cable statute  enacted  by  the  Congress,  in  full  force  and 
etfect  in  so  far  as  this  case  is  concerned,  provided  that 
the  Coast  Guard  shall,  once  in  every  year,  at  least,  care- 
fully inspect  the  hull  of  each  such  steam  vessel,  and 
shall  satisfy  itself  that  every  such  vessel  so  submitted  to 
inspection  is  of  a  structure  suitable  for  the  service  in 
which  she  is  to  be  employed,  *  *  *  and  is  in  a  condition 
to  warrant  the  belief  that  she  may  be  used  in  navigation 
as  a  steamer,  with  safety  to  life. 

The  applicable  statute  enacted  by  Congress  also  pro- 
vided that  when  the  inspection  of  a  steam  vessel  is  com- 
pleted and  the  Coast  Guard  approves  the  vessel  and  her 
equipment  throughout,  it  shall  make  and  subscribe  a  cer- 
tificate, which  certificate  shall  be  verified  by  the  oath  of 
the  Coast  Guard  official  signing  it,  before  the  chief  officer 
of  the  customs  of  the  district  or  any  other  person  com- 
petent by  law  to  administer  oaths.  Said  statute  also  pro- 
vided that  such  certificate  shall  be  delivered  to  the  master 
or  owner  of  the  vessel  to  which  it  relates,  and  one  copy 
thereof  shall  be  kept  on  file  in  the  Coast  Guard  official's 
office  and  one  copy  thereof  delivered  to  the  collector  or 
other  chief  officer  of  the  customs  of  the  district  in  which 
such  ins})ection  has  been  made,  who  shall  keep  the  same 
on  file  in  his  office.  The  statute  also  provided  that  no 
vessel  required  to  be  inspected  under  the  provisions  of 
said  statute  shall  be  navigated  without  having  on  board 
an  unexpired  regular  certificate  of  inspection. 
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You  are  instructed  that  it  is  a  presumption  of  law, 
in  the  absence  of  e\ddence  to  the  contrary,  that  there 
was  on  board  the  "Linfield  Victory"  at  all  times  referred 
to  in  the  evidence  in  this  case,  an  unexjoired  regular  cer- 
tificate of  inspection  and  that  such  certificate  of  inspec- 
tion had  been  issued  by  the  Coast  Guard  and  that  all 
duties  imposed  by  law  upon  the  Coast  Guard  with  refer- 
ence to  the  inspection  of  said  "Linfield  Victory"  had 
been  regularly  performed  and  that  the  Coast  Guard 
obeyed  the  requirements  of  said  statute.  Unless  this  pre- 
sumption has  been  controverted  by  other  evidence,  direct 
or  indirect,  you  are  bound  to  find  according  to  such  pre- 
sumption.   (No.  58-A;  T.R.  pp.  73-74.) 

(xx)  You  are  instructed  that  regardless  of  the  fact 
that  the  "Linfield  Victory"  was  moored  to  or  tied  up 
at  a  dock  at  Baltimore,  Maryland,  on  April  24,  1951,  the 
said  vessel  was  in  navigation.  (No.  59;  T.R.  pp.  74- 
75.) 

(yy)  You  are  instructed  that  regardless  of  the  fact 
that  the  "Linfield  Victory"  was  moored  or  tied  to  a  dock 
at  Baltimore,  Maryland,  on  April  24,  1951,  said  "Lin- 
field Victory"  was  at  said  time  being  used  in  navigation 
as  a  steamer;  and  it  is  a  presmnption  of  law  in  accord- 
ance with  which  you  are  bound  to  find,  unless  controverted 
by  other  evidence,  direct  or  indirect,  that  the  Coast  Guard 
had  carefully  inspected  the  hull  of  said  vessel  and  had 
satisfied  itself  that  said  vessel  was  of  a  structure  suit- 
able for  the  service  in  wliich  she  was  to  be  employed  and 
was  in  a  condition  to  warrant  the  belief  that  she  might 
be  used  in  navigation  mth  safety  to  life  and  that  all  re- 
quirements of  law  were  faithfully  complied  with  and 
that  it  did  not  find  on  board  said  vessel,  as  part  of  the 
required  equipment  thereof,  any  equipment,  apparatus  or 
appliances  not  conforming  to  the  requirements  of  law. 
(No.  60;  T.R.  p.  76.) 
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(zz)  You  are  instructed  that  there  is  no  obligation 
resting  upon  the  defendant  in  this  case  to  produce  either 
in  person  or  by  deposition  the  testimony  of  any  person 
who  may  liave  been  aboard  the  vessel  SS  ''Linfield  Vic- 
tory" at  any  time  while  the  said  vessel  was  in  the  Port 
of  Baltimore,  Maryland,  for  any  purpose  whatever.  You 
are  not  entitled  to  presume  or  infer  that  if  the  defendant 
had  produced,  either  in  person  or  by  deposition,  the  tes- 
timony of  any  person  who  may  have  been  aboard  the  ves- 
sel "Linfield  Victory"  while  it  was  in  the  Port  of  Bal- 
timore, Maryland,  or  any  other  person  who  was  in  the 
City  of  Baltimore,  Maryland,  at  any  time  while  the  said 
vessel  was  at  that  port  that  such  testimony  would  consti- 
tute any  evidence  whatever  in  favor  of  the  plaintiff's 
claim  that  the  defendant  failed  to  supply  sufficient  safety 
appliances  in  and  about  the  ventilator  shaft  in  masthouse 
No.  2  to  provide  a  reasonably  safe  place  to  work  or  that 
the  life  of  Nathanael  Patrick  Hutchison  could  have  been 
saved  by  a  surgical  operation  or  any  other  kind  of  med- 
ical care  and  attention.   (No.  66;  T.R.  pp.  80-81.) 

Appellant's  objections  to  the  instructions  given  and 
refused  are  in  four  sections.  The  tirst  section  refers  to 
what  occurred  on  the  morning  of  October  13,  1955,  before 
the  court  had  given  any  of  its  instructions  to  the  jury; 
the  second  section  refers  to  what  occurred  immediately 
after  the  court  concluded  its  first  effort  to  instruct  the 
jury;  the  third  has  reference  to  amendments  before  the 
jury  started  its  deliberations;  and  the  fourth  section  re- 
fers to  what  occurred  when  the  jury  came  back  to  the 
court  room,  of  its  own  volition,  in  an  obviously  confused, 
rebellious  and  sympathetic  state  of  mind. 

First  section:  On  Thursday  morning,  October  13,  1955 
(the  court  instructed  the  jury  the  next  day,  October  14, 
1955)  the  record  shows  the  following: 
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'^Mr.  Gallagher.  In  an  effort  to  be  helpful  to  the  court, 
I  ^vill  state  now  that  I  see  no  reason  whatever  why  the 
court  should  not  be  able  to  state  to  the  jury  all  of  the 
law  applicable  to  this  case  orally,  without  reading  any 
instruction  proposed  by  either  of  the  parties.  And  the 
court  will  do  that  if  the  court  will  keep  in  mind  the 
essential  bases  of  actionable  negligence. 

No.  1.  What  duty  is  imposed  by  law  upon  the  defend- 
ant Pacific-Atlantic  Steamship  Co.  wuth  reference  to  the 
allegations  in  the  first  amended  complaint. 

In  other  words,  directed  to  those  averments  of  the  first 
amended  complaint. 

No.  2.  After  stating  the  legal  duty,  for  example,  your 
Honor  should  tell  the  jury  what  legal  duty  was  imposed 
upon  the  defendant  and  upon  what  agent  of  the  defendant 
to  provide  proper  medical  care  for  Mr.  Hutchison. 

I  think  the  only  agent  of  the  defendant  who  could  be 
charged  with  the  performance  of  that  duty,  if  it  arose  at 
all,  was  the  master  of  the  vessel.  .  ■ 

Next,  your  Honor  should  tell  the  jury  w^hat  the  issues 
of  fact  are,  as  raised  by  the  pleadings.  Those  issues  are 
simple.  There  is  a  specific  allegation  with  reference  to 
alleged  negligence,  in  a  failure  or  neglect  to  supply 
sufficient  safety  appliances  in  and  about  the  ventilator 
shaft  and  in  masthouse  No.  2,  to  provide  a  reasonably 
safe  place  to  work. 

Next,  as  the  plaintiff  claims — in  making  these  sugges- 
tions I  am  not  agreeing  these  issues  should  be  submitted 
to  the  jury.  Next,  she  claims  that  as  a  proximate  result  of 
the  same  alleged  negligence,  in  the  omission  to  do  a  cer- 
tain thing  with  reference  to  safety  appliances,  Nathanael 
Patrick  Hutchison,  during  his  lifetime,  suffered  conscious 
pain  and  suffering. 

Now,  as  a  corollary,  counsel  says  he  also  claims  that 
a  failure  to  conduct  a  search  was  negligence.  I  don't  know 
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what  your  Honor  is  going  to  do  with  that,  but  I  think 
you  have  got  to  tell  the  jury  that  there  was  or  was  not  a 
legal  duty  to  search  for  him  simply  and  solely  because 
of  the  fact  that  he  didn't  show  up  for  work.  I  don't 
think  there  was  any  such  legal  duty. 

Then  your  Honor  will  have  to  instruct  the  jury  about 
what  constitutes  negligence  on  the  part  of  the  deceased. 

In  other  words,  tell  the  jur^^  with  reference  to  him, 
and  referring  to  him,  that  negligence  is  the  doing  of  some- 
thing which  an  ordinarily  prudent  seaman  would  not  have 
done,  or  the  failure  to  do  something  which  an  ordinarily 
prudent  seaman  would  have  done,  under  the  same  or 
similar  circumstances. 

And  that  if  he  was  so  guilty  of  negligence,  and  it  was 
the  sole  proximate  cause  of  his  injury,  then,  with  ref- 
erence to  the  claims  for  conscious  pain  and  suffering,  and 
with  reference  to  the  damages  for  death  there  is  no  cause 
of  action  and  the  verdict  would  have  to  be  for  the  de- 
fendant. 

However,  if  the  jury  finds,  in  response  to  your  other 
instructions,  the  defendant  did  negligently  breach  some 
duty  it  owed  to  Mr.  Hutchison  or  to  Mrs.  Hutchison, 
and  that  as  a  proximate  result  thereof  his  death  occurred, 
and  so  forth,  and  he  was  guilty  of  contributory  negli- 
gence, then  the  jury  would  have  to  diminish  the  damages 
in  accordance  with  the  percentage  with  respect  to  which 
his  negligence  proximately  contributed  to  his  injuries. 

I  don't  think  your  Honor  should  have  any  trouble  with 
injuries,  with  reference  to  the  measure  of  damage,  if  they 
are  couched  in  language  which  does  not  convey  to  the 
jury  the  idea  that  your  Honor  is  assuming  that  the  lady 
is  entitled  to  recover  any  damage. 

Now,  there  are  other  subjects  that  your  Honor,  I  sug- 
gest, should  cover  clearly.  No.  1.  The  statutes  of  the 
United    States    impose   certain    specific    duties    upon    the 
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Coast  Guard  with  reference  to  the  inspection  of  vessels. 
I  have  called  the  statutes  to  your  Honor's  attention. 

I  think  YOU  should  instruct  the  jury  that  the  law  re- 
quired the  Coast  Guard  to  do  thus  and  so,  insofar  as  the 
statute  is  applicable  to  safety  of  life  and  so  forth. 

And  that  your  Honor  should  tell  the  jury  that  in  the 
absence  of  evidence,  direct  or  indirect,  to  the  contrary, 
the  jury  must  tind  in  accordance  with  the  presumption 
that  the  Coast  Guard  performed  its  full,  official  duty  in 
that  respect  before  issuing  a  certificate  of  inspection. 

I  think  that  your  Honor  should  also  cover  this  question 
of  illumination  in  the  masthouse,  to  tell  the  jury  that 
unless  the  plaintiff  has  proved  that  the  inside  of  the 
masthouse  on  the  date  and  at  the  time  when  Mr.  Hutchi- 
son got  into  this  ventilator  shaft  was  so  lacking  in  visi- 
bility as  to  make  it  necessary  to  have  artificial  illumina- 
tion, and  that  unless  the  plaintiff  has  proved  that  they 
w^ill  disregard  all  of  this  testimony  about  no  permanently 
affixed  electrical  fixtures. 

Now,  there  is  one  other  thing  that  I  should  call  to  your 
Honor's  attention.  I  don't  believe  that  your  Honor  should 
give  the  jury  a  general  definition  of  negligence,  because 
that  would  permit  the  jury  to  wander  throughout  the 
length  and  breadth  of  negligence  generally,  and  they 
would  not  be  confined  to  the  averments  of  the  complaint 
setting  forth  Mrs.  Hutchison's  specific  claims  of  negli- 
gence, as  denied  by  the  answ^er. 

And  there  is  a  case — there  are  a  lot  of  cases,  but  there 
is  one  in  216  Fed.  (2d)  which  holds  that  it  is  the  duty 
of  a  United  States  District  Judge  to  confine  instructions, 
with  reference  to  negligence,  to  the  specific  allegations 
which  are  set  forth  in  the  complaint,  and  not  give  some 
general  definition  of  negligence  which  would  permit  the 
jury  to  say,  "Oh,  well,  I  think  the  president  of  the  cor- 
poration should  have  been  in  Baltimore  and  I  think  the 
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defendant  corporation  should  have  had  somebody  leading 
this  man  aromid  by  the  hand  all  day,"  and  they  didn't 
have  one  leading  him  aromid  by  the  hand  and  therefore, 
they  are  guilty  of  negligence  and  so  forth. 

That  is  why  I  think  that  these  instructions  should  be 
restricted  to  the  issues  raised  by  the  allegations  of  the 
complaint  and  denied  by  the  defendant. 

The  Court.     They  will  be. 

Mr.  Gallagher.  Now,  one  other  thing.  The  only  pos- 
sible causes  of  action  which  this  plaintiff  might  have  are 
strictly  and  exclusively  statutory.  And  those  causes  of 
action  are  separate  and  distinct  and,  therefore,  there 
must  be  a  separate  verdict  as  to  each  cause  of  action. 

The  Court.     There  will  be. 

In  fact,  I  have  decided  that,  generally  speaking,  the 
interrogatories  I  worked  out  at  the  earlier  trial  were  a 
good  idea.  Many  of  the  suggestions  of  the  interrogatories 
you  proposed  here  are  good,  but  they  have  become  lengthy 
before  you  finished  with  them,  so  I  will  stay  do^vn  this 
evening  and  work  out  a  set  of  interrogatories  which  will 
require  this  jury  to  state  whether  they  find  negligence, 
whether  they  find  contributory  negligence,  or  whether 
they  find  proximate  cause,  whether  they  find  conscious 
pain  and  suffering,  and  if  they  do  so  find  it,  what  they 
allow  for  it. 

Mr.  Gallagher.  I  have  asked  for  one,  your  Honor, 
which  this  jury  can't  answer,  but  it  is  a  material  issue  in 
the  case.  What  date  and  what  time  on  what  date  did 
Nathanael  Patrick  Hutchison  hit  the  bottom  of  that  ven- 
tilator shaft  and  suffer  his  injuries! 

If  the  jury  can't  answer  that  question,  they  can't  say 
there  was  any  negligence  in  failing  to  find  him  or  failing 
to  send  him  to  a  doctor,  and  they  can't  say  that  he 
suffered  them  in  the  course  of  his  emi:)loyment,  in  the 
absence  of  their  ability  to  make  that  kind  of  a  finding. 
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See,  your  Honor,  there  is  no  evidence  in  this  case 
showing  how  this  man  was  dressed  when  he  was  found. 
Was  he  in  dress  clothes,  was  he  in  working  clothes'?  (R.T. 
pp.  602-607;  T.R.  pp.  358-363.) 

The  foregoing  suggestions  and  contentions  of  defend- 
ant's attorney  were  thus  called  to  the  attention  of  the 
court  before  the  jury  retired  to  consider  its  verdict  and 
constitute  objections  to  the  charge  as  actually  given. 

Second  section: 

(a)  Mr.  Gallagher.  I  except  to  the  instruction  wherein 
the  court  told  the  jury  that  the  fact  that  the  United 
States  has  or  had  an  interest  in  the  vessel  LINFIELD 
VICTORY  does  not  affect  the  responsibility  of  the  de- 
fendant upon  the  following  grounds: 

No.  1— 

The  Court.  I  don't  care  what  grounds  you  state.  I 
am  going  to  let  the  charge  in  that  respect  stand,  in  view 
of  my  research  on  it  and  in  view  of  the  argument  which 
we  have  heretofore  had. 

Your  exception  is  sufficient  for  the  purpose  of  this 
court. 

Mr.  Gallagher.  I  resj^ectfully  request  permission  to 
state  it  for  the  benefit  of  the  United  States  Court  of 
Appeals. 

The  Court.  They  will  know  what  you  are  getting  at. 
(R.T.  p.  799;  T.R."  pp.  529-530.) 

(b)  Mr.  Gallagher.  I  except  to  the  instruction  given 
by  the  court  that  the  operators  of  the  LINFIELD  VIC- 
TORY are  responsible  for  the  physical  structure  of  the 
ship  and  have  placed  upon  them  any  burden  to  change 
the  physical  structure  of  the  ship  upon  the  ground  that 
the  charter  party  prohibits  it,  without  the  consent  and 
permission  of  the  Government,  the  owner.  (R.T.  pp.  799- 
800;  T.R.  p.  530.) 

(c)  Mr.  Gallagher.  I  except  to  the  giving  of  the 
instruction  with  reference   to  presumptions,  because  the 


court  has  not  told  the  jury  that  they  are  not  entitled 
to  indulge  in  any  presumptions  excepting  those  specific- 
ally referred  to  by  the  court.  (R.T.  p.  800;  T.R.  pp.  530- 
531.) 

(d)  Mr.  Gallagher.  I  except  to  the  instruction  given 
by  the  court  that  any  party  who  intends  to  deny  the  effect 
of  a  presumption  must  present  evidence  to  the  contrary. 
(R.T.  p.  800;  T.R.  p.  531.) 

(e)  Mr.  Gallagher.  I  except  to  the  instruction  that 
the  court  gave  to  the  jury  with  reference  to  the  Certifi- 
cate of  Inspection,  which  has  been  introduced  in  evidence, 
wherein  the  court  instructed  with  reference  to  questions 
of  fact  and  deprived  the  defendant  of  its  right  to  a  jury 
trial.    (R.T.  p.  801;  T.R.  p.  532.) 

(f)  Mr.  Gallagher.  I  except  to  the  instruction  with 
reference  to  your  Honor's  discourse  on  the  Certificate 
of  Inspection  for  another  reason,  that  it  ignores  the  tes- 
timony of  the  witness  Dyer  as  to  the  extent  of  the  in- 
spection, and  it  ignores  the  presumption  that  official  duty 
has  been  performed  and  that  it  is  in  itself  evidence,  be- 
cause it  is  a  disputable  presumption,  and  the  jury  must 
find  in  accordance  with  it,  in  the  absence  of  evidence 
direct  or  indirect,  to  the  contrary.  (R.T.  p.  801;  T.R.  p. 
532.) 

(g)  Mr.  Gallagher.  I  except  to  the  instructions  given 
by  the  court  for  the  reason  that  the  court  did  not  state 
to  the  jury  the  issues,  the  specific  issues  as  raised  by 
the  i^leadings  and  state  to  the  jury  that  their  consider- 
ation of  the  evidence  is  to  be  restricted  to  those  specific 
averments  of  alleged  negligence.  (R.T.  p.  802;  T.R.  p. 
532.) 

(h)  Mr.  Gallagher.  I  excejil  to  the  instructions,  the 
part  of  the  instruction  as  follows: 

"In  the  absence  of  knowledge  or  notice  to  the  contrary 
and  in  the  absence  of  circumstances  that  caution  or  would 
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caution  a  reasonably  prudent  person  in  like  position  to 
the  contrary,  an  employee  may  assume  that  the  employer 
has  exercised  reasonable  care  in  furnishing  a  reasonably 
safe  place  within  which  to  work  and  may  rely  and  act 
upon  that  assumption"  upon  the  ground  that  everything 
connected  with  the  masthouse  and  the  shafts,  and  so 
forth,  was  plainly  obvious  and  there  is  no  basis  in  the 
evidence  for  that  instruction.  (R.T.  pp.  802-803;  T.R. 
p.  533.) 

(i)  Mr.  Gallagher.  I  take  exception  to  the  instruc- 
tion that  the  fact  that  Nathanael  Patrick  Hutchison  had 
not  signed  Articles  at  the  time  of  receiving  the  personal 
injuries  in  no  way  dej^rives  him  of  his  right  under  the 
law,  upon  the  ground  that  that  instruction  assumes  as 
a  fact  that  he  had  some  right  under  the  law.  In  other 
words,  to  collect  damages. 

The  Court.     Exception  noted. 

Mr.  Gallagher.  And  the  same  exception  is  taken  to 
the  instructions  given  by  the  court  with  reference  to  Mrs. 
Hutchison's  rights  under  the  law.  (R.T.  p.  803;  T.R.  p. 
833.) 

(j)  Mr.  Gallagher.  I  excejot  to  the  instruction  of  the 
court,  "That  in  the  event  of  injury  Nathanael  Patrick 
Hutchison  was  entitled  to  the  rights  which  the  court  has 
referred  to  and  wdll  refer  to  in  these  instructions,  unless 
he  had  actually  left  such  employment,  and  whether  or  not 
he  commenced  employment  or  whether  or  not  he  left  the 
employment  are  questions  that  are  exclusively  for  the 
jury,"  upon  the  ground  that  that  instruction  calls  the 
jury's  attention  to  the  assumption  that  Nathanael  Patrick 
Hutchison  had  a  legal  right  to  recover. 

The  Court.  I  think  he  did,  whether  he  was  a  member 
of  the  crew  or  not,  if  he  w^ere  an  invitee  or  even  a 
licensee.    (R.T.  pp.  803-804;  T.R.  p.  534.) 

(k)  Mr.  Gallagher.  I  except  to  the  instructions  of 
the  court  wherein  the  court  defines  negligence  generally, 
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wherein  the  court  refers  to  acts  or  omissions  with  ref- 
erence to  the  defendant,  upon  the  ground  that  the  court 
has  thereby  expanded  the  issues  and  has  not  confined 
the  jury  to  a  consideration  of  specific  alleged  failures, 
which  do  not  include  any  acts  on  the  part  of  the  de- 
fendant or  its  employees.    (R.T.  p.  804;  T.R.  p.  534.) 

(1)  Mr.  Gallagher.  I  except  to  the  instruction  that 
negligence  is  the  doing  of  some  act  which  a  reasonably 
prudent  person  would  not  do  or  the  failure  to  do  some 
act  Avhich  a  reasonably  prudent  person  would  do, — 

The  Court.  Oh,  that  is  Blackstone,  Chitty  and  all  the 
other  people — 

Mr.  Gallagher.  May  I  finish  my  exception,  your 
Honor? 

The  Court.     I  read  it  from  BAJI, 

Mr.  Gallagher.  — upon  the  ground  that  the  allegation 
so  far  as  the  defendant  is  concerned,  relates  solely  to 
alleged  omissions. 

And  unless  the  court  says  that  tliat  applies  to  Mr. 
Hutchison,  but  that  only  evidence  which  may  show  alleged 
omissions  applies  to  the  defendant,  the  instruction  is 
prejudicial.    (R.T.  pp.  805-80G;  T.R.  pp.  535-536.) 

(m)  Mr.  Gallagher.  I  take  exception  to  the  remain- 
ing instructions  which  refer  generally  to  negligence,  with- 
out confining  it  to  the  particular  and  specific  acts  (sic)  of 
alleged  omissions  set  forth  in  the  complaint,  so  far  as 
the  defendant  is  concerned.    (R.T.  p.  806;  T.R.  p.  536.) 

(n)  I  except  to  the  instruction  given  by  your  Honor 
with  reference  to  the  increase  or  decrease  in  the  amount 
of  care  which  must  be  exercised,  because  the  court  pointed 
that  at  the  defendant  and  did  not  say  that  Nathanael 
I'atrick  Hutchison  was  refjuired  to  do  the  same  thing. 
(R.T.  p.  806;  T.R.  p.  536.) 

(o)  Mr.  Gallagher.  1  take  exce])tion  to  the  instruc- 
tion  given   by   the   court   with   reference   to   contributory 
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negligence,  wherein  the  court  tokl  the  jury  that  the  only 
thing  it  could  think  of  was  the  testimony  with  reference 
to  the  fact  that  he  felt  rugged  and  might  have  a  slight 
hangover,  upon  the  ground  that  that  is  an  instruction 
with  reference  to  fact  which  deprives  the  defendant  of  a 
right  to  a  jury  trial. 

The  Court.  What  other  possible  basis  for  contribu- 
tory negligence  is  suggested  by  the  evidence?  Tell  me 
and  I  will  amend  my  conmient  to  the  jury. 

Mr.  Gallagher.  If  the  man  climbed  over  the  pipe  rail- 
ings, in  the  full  possession  of  his  faculties,  at  a  time 
when  he  could  see  what  he  was  doing,  then  he  was  guilty 
of  gross  negligence,  and  such  negligence  w^ould  be  the 
sole  proximate  cause  of  his  injury  and  would,  at  least,  be 
a  proximate  cause  to  a  great  extent. 

He  could  have  climbed  up  the  escape  shaft,  as  plain- 
tiff claims,  in  utter  darkness.  If  he  did  so  he  was  guilty 
of  gross  negligence  which  would  proximately  contribute 
to  his  injuries,  and  so  forth. 

Those  are  not  the  only  things  he  could  have  done  or 
omitted.  And  I  say  that  the  court  cannot  tell  the  jury 
what  is  the  extent  of  contributory  negligence  or  what 
facts  they  can  consider  in  determining  that  issue. 

The  Court.     I  can  comment  on  the  evidence. 

Mr.  Gallagher.  I  contend  it  is  a  violation  of  our  con- 
stitutional right  to  a  jury  trial.  (R.T.  pp.  806-807;  T.R. 
p.  536.) 

(p)  Now,  I  take  exce^jtion  to  the  instruction  given  by 
your  Honor,  where  you  told  the  jury  that  at  the  very 
time  he  suffered  his  personal  injuries  he  was  actively 
engaged  in  the  course  of  his  emploATment,  or  was  in  the 
course  of  his  employment.    (R.T.  p.  807;  T.R.  p.  537.) 

(q)  Mr.  Gallagher.  I  take  exception  to  the  instruc- 
tion given  by  your  Honor  to  the  jury,  wherein  you  stated 
specifically  that  it   didn't  make  a  particle   of  difference 


110 
what  time  this  alleged  accident  occurred,  for  the  reason 
that  the  course  of  the  employment  is  a  very  essential 
issue  here  and  the  time  is,  therefore,  of  material  im- 
portance and  it  is  the  burden  of  the  plaintiff  to  prove 
that  the  injuries  were  suffered  in  the  course  of  the  em- 
ployment and  the  time  is  a  very  material  element  in 
determining  that  factor.    (E.T.  p.  808;  T.R.  pp.  537-538.) 

(r)  Mr.  Gallagher.  I  except  to  the  refusal  of  the 
court  to  submit  to  the  jury  an  interrogatory  requesting 
the  jury  to  state  on  what  date  Nathanael  Patrick  Hutchi- 
son suffered  his  injuries  and  at  what  time  on  such  date. 
(R.T.  p.  808;  T.R.  p.  533.) 

(s)  Mr.  Gallagher.  If  your  Honor  please,  the  defend- 
ant takes  exception  to  the  refusal  of  the  court  to  give 
its  proposed  Instruction  No.  11  upon  the  ground  that  the 
matters  covered  by  that  instruction  have  not  been  covered 
by  the  instruction  given. 

The  Court.    Will  you  jmss  it  up,  please? 

These  go  from  8  to — that  is  a  hiatus;  from  8  to  23. 

Read  me  enough  of  11,  Mr.  Gallagher,  that  I  will  have 
it  recalled  to  my  mind. 

Mr.  Gallagher.  Your  Honor,  the  subject  of  11  is  to  set 
forth  the  issues  of  fact  which  the  court  is  submitting 
to  the  jury,  with  reference  to  the  claim  of  actionable 
negligence,  and  also  tells  the  jury  that  there  is  no  burden 
on  the  defendant  to  offer  any  evidence  whatever  for  the 
purpose  of  disproving  the  averments  set  forth  in  Plain- 
tiff's Complaint,  and  that  the  averments  of  Plaintiff's 
Complaint  do  not  constitute  the  slightest  evidence.  Those 
have  not  been  covered  by  the  instructions  given.  (R.T. 
pp.  809-810;  T.R.  pp.  539-540.) 

(t)  Mr.  Gallagher.  I  take  exception  to  the  refusal 
to  give  defendant's  ju'oposed  Instruction  No.  11 -A  for 
the  same  reasons  which  I  have  referred  to  with  respect 
to  defendant's  proposed  Instruction  11.  (R.T.  p.  810; 
T.R.  p.  540.) 
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(u)  Mr.  Gallagher.  I  take  exception  to  the  refusal 
to  give  proposed  Instruction  No.  13,  which  would  have 
told  the  jury  that  they  are  not  i)erniitted  to  determine 
what  issues  of  fact  are  raised  by  the  pleadings.  (R.T. 
p.  810;  T.R.  p.  540.) 

(v)  The  Court,  They  haven't  seen  the  pleadings  in 
this  case,  nor  will  they.  I  read  them  the  charging  lan- 
guage. 

Mr.  Gallagher.  I  except  to  the  refusal  of  the  court 
to  give  defendant's  proposed  Instruction  No.  14-A, 
which — 

The  Court.     What  are  the  first  words  of  it? 

Mr.  Gallagher.  "The  court  will  call  to  your  attention 
certain  specific  averments  set  forth  by  the  plaintiff  in 
her  Complaint." 

The  Court.  All  right,  that  is  enough.  Denied;  noted. 
(R.T.  p.  811;  T.R.  p.  540.) 

(w)  Mr.  Gallagher.  I  except  to  the  refusal  of  the 
court  to  give  defendant's  proposed  Instruction  No.  15, 
which  would  have  told  the  jury  that  there  is  no  claim 
of  the  plaintiff  to  the  effect  that  any  appliance  in  the 
masthouse  was  defective  and  points  out  the  specific  claim 
which  she  does  make.    (R.T.  p.  811;  T.R.  p.  540.) 

(x)  Mr.  Gallagher.  I  except  to  the  refusal  of  the 
court  to  give  defendant's  proj^osed  Instruction  No.  15-A 
for  the  same  reasons  stated  with  respect  to  the  refusal 
to  give  No.  15.    (R.T.  p.  811;  T.R.  p.  541.) 

(y)  Mr.  Gallagher.  I  respectfully  except  to  the  re- 
fusal of  the  court  to  give  defendant's  proposed  Instruc- 
tion No.  16-A  upon  the  ground  that  the  principles  of  law 
set  forth  therein  have  not  been  covered  by  the  instruc- 
tions given  by  the  court. 

The  Court.     Will  you  read  me  the  first  words  of  16-A? 

Mr.  Gallagher.  "There  is  no  averment  set  forth  in 
plaintiff's    complaint   that   the   defendant   negligently   or 
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otherwise  failed  or  neglected  to  supply  the  deceased  with 
a  safety  appliance  about  the  ventilator  shaft  in  masthouse 
No.  2." 

The  Court.  Noted  and  denied.  When  I  said  ''noted" 
I  mean  it  is  noted  for  your  purpose  on  appeal. 

When  I  say  "denied",  I  mean  I  refuse  to  read  it  to 
the  jury  now,  for  all  reasons  Mdiich  are  legally  applicable 
to  such  refusal.    (R.T.  pp.  811-812;  T.R.  p.  541.) 

(z)  Mr.  Gallagher.  1  respectfully  except  to  the  re- 
fusal of  the  court  to  give  defendant's  proposed  Instruc- 
tion No.  17  upon  the  ground  that  it  states  principles  of 
law,  which  have  not  been  covered,  and  as  to  which  the 
defendant  is  entitled  to  have  the  jury  instructed. 

The  Court.     The  first  words,  please. 

Mr.  Gallagher.  "Insofar  as  the  second  claim  of  plain- 
tiff is  concerned,  the  one  in  which  she  seeks  damages  by 
reason  of  the  death  of  Nathanael  Patrick  Hutchison,  you 
are  instructed  that  that  particular  claim  is  predicated 
solely  and  exclusively  upon  a  statute  which  provides, — " 

The  Court.  Denied.  Noted  and  denied.  It  is  covered 
by  other  instructions.    (li.T.  p.  812;  T.R.  pp.  541-542.) 

(aa)  Mr.  Gallagher.  I  respectfully  except  to  the 
court's  refusal  to  give  defendant's  proposed  Instruction 
No.  18  upon  the  same  grounds  and  each  of  them  here- 
tofore stated.    (R.T.  p.  813;  T.R.  p.  542.) 

(bb)  Mr.  Gallagher.  I  except  to  the  refusal  of  the 
court  to  give  defendant's  proposed  Instruction  No.  GG, 
which  has  to  do  with  the — 

The  Court.  All  right.  I  think  1  have  that  one  here.  It 
was  filed  in  sequence. 

Mr.  Gallagher.  In  the  light  of  the  argument  made 
by  Mr.  Simpson  to  the  jury,  that  it  was  our  obligation  to 
bring  in  some  witnesses,  the  i-efusai  to  give  that  instruc- 
tion is  particuhirly  prejudicial.    (R.T.  p.  813;  T.R.  p.  542.) 

(cc)  Mr.  Gallagher.  The  defendant  resjiectfully  ex- 
cepts  to   the    refusal   of   the   court   to   instruct    the  jury 
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with  reference  to  what  would  constitute  negligence  on 
the  part  of  the  deceased  himself.  (R.T.  p.  813;  T.R.  p. 
542.) 

(dd)  Mr.  Gallagher.  The  defendant  respectfully  ex- 
cepts to  the  refusal  of  the  court  to  instruct  as  requested 
in  No.  28,  that  a  seaman  has  a  right,  under  certain  cir- 
cumstances, to  quit  his  job  at  any  time  he  may  see  fit 
to  do  so.    (R.T.  p.  813;  T.R.  pp.  542-543.) 

(ee)  Mr.  Gallagher.  I  take  exception  to  the  refusal 
of  the  court  to  give  proposed  Instruction  No.  30-A  upon 
the  ground  that  that  would  tell  the  jury  what  is  actually 
within  the — an  act  within  the  course  of  employment  and 
would  restrict  the  jury  to  the  proiDOsition  that  if  the 
plaintiif  doesn't  prove  that  particular  element  by  a  pre- 
ponderance of  evidence  that  she  could  not  claim  that 
there  was  any  failure  to  furnish  a  reasonably  safe  place 
to  work,  or  that  he  was  actually  engaged  in  the  course 

of  his  employment.    (R.T.  p.  814;  T.R.  p.  543.) 

****** 

The  Court.  Read  enough  of  it  that  I  can  see  if  it  has 
legal  vice  in  it. 

Mr.  Gallagher.  "A  seaman  does  not  suffer  a  jDersonal 
injury  in  the  course  of  his  employment,  unless  at  the 
time  he  suffered  such  personal  injury  he  is  actually  en- 
gaged in  the  transaction  of  some  business  or  the  doing 
of  some  act  which  has  been  assigned  to  him  by  his  em- 
ployer, or  unless  he  is  doing  some  reasonable  thing 
which  his  contract  of  employment  expressly  or  impliedly 
authorized  him  to  do  and  which  may  reasonably  be  said 
to  have  been  contemplated  by  that  contract  as  necessarily 
or  probably  incidental  to  the  employment." 

The  Court.  Covered  by  instructions  given.  Noted  and 
denied.    (R.T.  p.  815;  T.R.  p.  544.) 

(ff)  Mr.  Gallagher.  I  respectfully  except  to  the  re- 
fusal of  the  court  to  give  defendant's  proposed  Instruc- 
tion No.  31,  or  in  lieu  thereof  31-A,  which  has  to  do — 
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The  Court.  Just  a  moment,  until  I  find  it  here.  Noted 
and  denied. 

Mr.  Gallagher.  I  respectfully  except  to  the  refusal  of 
the  court  to  give  the  proposed  defendant's  instructions 
with  reference  to  foreseeability  as  being  one  of  the  es- 
sential elements  of  actionable  negligence.  In  other  words, 
Nos.  32,  32-A,  33,  34,  35,  35-A,  36,  36-A  and— that  is  it. 
36-A  is  the  last  one.  Upon  the  ground  that  your  Honor 
has  not  fully  or  correctly  instructed  the  jury  with  refer- 
ence to  foreseeability.    (R.T.  pp.  815-816;  T.R.  p.  544.) 

{gg)  Mr.  Gallagher.  1  respectfully  except  to  the  re- 
fusal of  the  court  to  instruct  the  jury,  as  requested  by 
the  defendant,  that  the  pipe  railings  surrounding  the 
ventilator  shaft  were,  as  a  matter  of  law,  a  safety  appli- 
ance.   (R.T.  p.  816;  T.R.  p.  545.) 

(hh)  Mr.  Gallagher.  I  respectfully  except  to  the  re- 
fusal of  the  court  to  instruct  the  jury  that  there  was  no 
duty  on  the  part  of  the  defendant  to  furnish  an  appliance 
which  would  be  reasonably  safe  for  any  seaman,  unless 
such  seaman  was  exercising  ordinary  care  for  his  own 
safety  and  preservation,  in  the  use  thereof,  or  in  the 
vicinity  thereof.    (R.T.  p.  816;  T.R.  p.  545.) 

(ii)  Mr.  Gallagher.  I  respectfully  take  an  exception 
to  the  refusal  of  the  court  to  instruct  the  jury  in  ac- 
cordance with  defendant's  proposed  Instruction  No.  52, 
to  the  effect  that  from  the  disputable  jDresumption  favor- 
ing Mr.  Hutchison  the  jury  could  not  infer  or  presume 
any  negligence  on  the  part  of  the  defendant.  (R.T.  p. 
816;  T.R.  p.  545.) 

(jj)  Mr.  Gallagher.  I  except  to  the  refusal  of  the 
court  to  instruct  the  jui-y  that  the  law  did  not  impose 
upon  a  defendant  an  absolute  duty  of  furnishing  an  acci- 
dent-i)roof  ventilator  shaft,  or  that  the  masthouso  had  to 
be  absolutely  safe,  to  the  end  tliat  it  was  im])ossible  for 
a  seaman  to  be  injured.    (R.T.  pp.  816-817;  T.R.  p.  545.) 
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(kk)  Mr.  Gallagher.  I  respectfully  except  to  the  re- 
fusal of  the  court  to  give  the  defendant's  proposed  in- 
struction to  the  effect  that  the  defendant  isn't  guilty  of 
actionable  negligence  merely  because  it  fails  to  anticipate 
carelessness  or  lack  of  care  upon  the  part  of  an  em- 
ployee.   (R.T.  p.  817;  T.R.  pp.  545-546.) 

(11)  Now,  Mr.  Gallagher,  you  are  going  through,  ap- 
parently all  of  your  instructions  and  taking  time  to 
enumerate  things  we  have  been  over  before. 

You  have  gone  substantially  past  the  time  and  it  looks 
as  if  you  carry  on  the  way  you  are,  you  are  going  to 
take  the  full  hour  that  you  told  me  you  were  going  to 
take. 

Mr.  Gallagher.    We  can  shorten  it. 

The  Court.  You  are  not  going  to  run  this  courtroom. 
Proceed  rapidly,  expeditiously. 

Mr.  Gallagher.  May  I  do  it  this  way,  your  Honor,  in 
an  effort  to  conserve  time :  If  your  Honor  will  state 
that  in  giving  the  instructions,  which  you  have  given, 
you  had  in  mind  all  of  the  defendant's  i)roposed  instruc- 
tions, and  that  anything  which  your  Honor's  instructions 
do  not  cover,  which  may  be  covered  in  the  defendant's 
proposed,  you  intended  to  not  give,  then  I  can  say,  ''May 
I  have  a  general  exception  upon  the  ground  that  the  court 
committed  error  in  refusing  to  give  those  parts  of  the 
defendant's  proposed  instructions  which  cover  matters 
not  covered  by  the  instructions  given  by  the  court'"? 

The  Court.     A  general  exception  is  noted. 

Mr.  Gallagher.     That  is  satisfactory  to  your  Honor? 

The  Court.    Yes. 

Mr.  Gallagher.  Your  Honor  doesn't  call  upon  me  to 
point  out  the  specific  defects  that  I  claim  exist? 

The  Court.  I  do  not.  (R.T.  pp.  817-818;  T.R.  pp.  545- 
547.) 

Third   section: 
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(a)  Now,  as  to  exceptions  to  the  further  statement  of 
the  court  to  the  jury,  after  they  have  returned  following 
the  statement  of  original  exceptions,  approach  the  bench, 
if  there  are  any. 

(Whereupon,  the  following  procedings  were  had  in  the 
presence  but  out  of  the  hearing  of  the  jury:) 

The  Court.  You  don't  have  to  re-state  them  all  over 
again,  but  just  what  I  said,  did  I  say  anything  wrong? 

Mr.  Simpson.     No  exception,  your  Honor. 

Mr.  Gallagher.  The  defendant  has  no  exception  to  what 
your  Honor  has  stated  here,  but  does  not  withdraw  the 
exceptions  which  it  has  already  stated  and  is  not  satisfied 
with  the  instructions,  as  a  whole,  at  this  time.  (R.T.  p. 
822;  T.R.  p.  550.) 

Fourth  section: 

(a)  Mr.  Gallagher.  Your  Honor,  may  I  point  out  that 
under  the  Federal  Rules  of  Civil  Procedure,  while  it  is 
permissible  to  say  "first  cause  of  action,  second  cause  of 
action"  and  so  forth,  there  are  cases  which  hold  that  if 
you  set  forth  separate  claims  in  separate  paragraphs  that 
is  all  that  is  required. 

Of  course,  you  have  got  to  allege  a  fact  showing  some 
proximate  causal  connection  between  what  you  do  allege 
and  what  you  do  claim. 

Assuming,  without  conceding,  there  are  inferred  facts 
sufficient  to  show  plaintiff  is  entitled  to  relief  on  the 
theory  that  this  was  a  negligent  failure  to  search  for  him, 
and  that  such  negligent  failure  proximately  contributed  to 
his  death.  That  would  be  separate  and  distinct  entirely 
from  the  cause  of  action  which  is  predicated  upon  the 
condition  of  the  masthouse  appliances. 

Therefore,  as  I  have  contended  and  do  now  contend,  if 
the  Court  submits  that  theory  to  the  jury,  which  I  don't 
think  the  Court  should,  the  Court  must  submit  separate 
forms  of  verdict  and  have  them  labeled  so  we  will  know 
what  the  jury  has  done.    Otherwise,  the  defendant  Avould 
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be  deprived  of  its  property  without  due  process  of  law,  in 
that  there  is  no  finding  with  reference  to  that  particular 
alleged  cause  of  action.    (R.T.  pp.  849-850;  T.E.  pp.  568- 
569.) 

(b)  The  defendant  excepts  to  the  instructions  which 
your  Honor  has  given  to  the  jury  since  they  came  down 
this  evening  upon  the  ground  that  these  instructions  given 
to  the  jury  are  argumentative.  They  are  not  confined  to 
the  statement  of  principles  of  law  applicable  to  the  case. 

They  do  not  cover  the  issues  which  the  Court  purported 
to  state  to  the  jury.  The  Court  refers  to  negligence  and 
so  forth  and  so  on,  but  they  are,  I  think,  unfair  to  the 
defendant. 

The  Court  keeps  constantly  referring  to  the  fact  that 
this  poor  widow  has  lost  her  husband  and  she  has  sus- 
tained a  monetary'  loss,  and  so  forth  and  so  on.  (R.T.  p. 
851;  T.R.  pp.  569-570.) 

(c)  Mr.  Gallagher.  Now,  this  question  reads  as  fol- 
lows : 

"Is  it  necessary  that  the  jury  find  that  there  was 
conscious  pain  and  suffering  in  order  to  arrive  at  a 
verdict  for  the  plaintiff  under  the  first  cause  of 
action?" 

Now,  I  respectfully  submit  that  that  question  should  be 
answered  categorically.   The  answer  is  either  yes  or  no. 

The  question  should  be  read  to  the  jury  and  the  answer 
given.  I  think  the  only  possible  answer  that  you  should 
give  to  that  interrogatory  is  yes.  And  they  should  be  in- 
structed to  disregard  what  you  have  said. 

The  Court.  I  will  not  instruct  them  to  disregard  any- 
thing I  have  said.  It  has  all  been  the  law.  (R.T.  pp.  852- 
853;  T.R.  p.  571.) 

35.  The  Court  erred  in  refusing  to  submit  to  the  jury 
a  separate  and  distinct  verdict  form  with  respect  to  the 
averments  in  paragraph  IX  of  the  first  amended  complaint 
or  special  interrogatories  with  respect  to  said  averments, 
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particularly  in  view  of  the  fact  that  after  the  trial  judge 
had  erroneously  permitted  the  plaintiff  to  introduce  evi- 
dence on  the  subject  of  the  failure  to  search  for  and  dis- 
cover Hutchison,  had  instructed  the  jury  thereon,  and  had 
permitted  this  extraneous  matter  to  soak  into  and  preju- 
dicially influence  the  minds  of  the  jurors,  he  belatedly 
stated,  at  almost  11:00  p.m.  on  the  last  day  of  the  trial, 
after  the  jurors  had  been  deliberating  since  1 :00  p.m.  of 
said  date,  that  the  averments  of  said  j^aragraph  IX  were 
"thrown  in,  so  far  as  reading  the  complaint  is  concerned, 
as  kind  of  a  gratuitous  observation  that  they  were  a  cal- 
lous employer"  and  '^it  is  not  alleged  any  damages  flowed 
from  the  failure  to  find  him."  (R.T.  pp.  843-851;  T.R.  pp. 
562-567.)  The  record  affirmatively  shows  that  at  least 
some  of  the  jurors  were  rebellious  to  the  extent  that  they 
wanted  to  base  a  verdict  on  the  death  claim  upon  the  evi- 
dence with  respect  to  the  failure  to  search  for  and  discover 
Hutchison  before  he  died.    (R.T.  p.  843;  T.R.  p.  562.) 

IV. 

ARGUMENT. 

(a)  THE  COURT  ERRED  IN  ITS  ORDERS,  DECISIONS,  ACTIONS 
AND  RULINGS  WITH  RESPECT  TO  IMMATERIAL  AND  IM- 
PERTINENT MATTER  CONSISTING  OF  THE  AVERMENTS  IN 
PARAGRAPH  IX,  FIRST  AMENDED  COMPLAINT;  THERE 
WAS  PREJUDICIAL  IRREGULARITY  IN  THE  PROCEEDINGS, 
ACTS  AND  CONDUCT  OF  THE  COURT,  JURY  AND  APPEL- 
LEE'S ATTORNEY  IN  CONNECTION  THEREWITH;  AND  AP- 
PELLEE'S ATTORNEYS  WERE,  AND  EACH  THEREOF  WAS, 
GUILTY  OF  PREJUDICIAL  MISCONDUCT  IN  RESPECT 
THEREOF. 

The  assigned  errors  involved  here  are:  1,  2,  3,  4,  6,  13, 
20,  31  and  35. 

Said  assignments  are,  and  each  tliereof  is,  by  reference 
thereto  incorporated  herein  as  part  of  appellant's  argu- 
ment in  support  thereof. 
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1.  Approximately  three  3^ears  before  the  last  trial,  on 
October  10,  1952,  appellant  filed  its  written  motion  to 
strike  paragraph  IX  from  the  pleading.  (T.R.  pp.  8-9.) 
By  reference  thereto,  appellant  incorporates  herein  the 
said  written  motion  in  its  entirety ;  and  by  said  incorpora- 
tion adopts  as  part  of  its  argmnent  on  appeal  the  contents 
thereof. 

2.  At  the  close  of  the  evidence  offered  by  the  appellee, 
appellant  orally  moved  to  exclude  from  the  consideration 
of  the  jury,  in  any  event,  the  issue  raised  by  the  averments 
of  paragraph  IX.  (R.T.  pp.  398-399;  T.R.  pp.  297-298.) 
Said  oral  motion  and  the  grounds  and  arguments  in  sup- 
port thereof  are,  and  each  thereof  is,  by  reference  thereto 
incorporated  herein;  and  by  said  incorporation  apjDellant 
adopts  all  thereof  as  part  of  its  argument  ,on  appeal. 

3.  At  the  close  of  the  evidence  offered  by  the  appellee, 
appellant  orally  moved  to  dismiss  paragraph  IX  upon  the 
ground  that  it  does  not  aver  facts  sufficient  to  show  that 
the  plaintiff  is  entitled  to  relief.  (R.T.  pp.  411-415;  T.R. 
pp.  304-305.)  Said  oral  motion  and  the  grounds  and  argu- 
ments in  support  thereof  are,  and  each  thereof  is,  by  ref- 
erence thereto  incorporated  herein ;  and  by  said  incorpora- 
tion appellant  adopts  all  thereof  as  part  of  its  argument 
on  appeal. 

4.  At  the  close  of  the  evidence  offered  by  the  appellee, 
appellant  orally  moved  for  a  directed  verdict  with  respect 
to  the  averments  of  paragraph  IX.  (R.T.  pp.  411-415;  T.R. 
pp.  304-308.)  Said  oral  motion  and  the  grounds  and  argu- 
ments in  support  thereof  are,  and  each  thereof  is,  by  ref- 
erence thereto  incor^Dorated  herein ;  and  by  said  incorpora- 
tion appellant  adopts  all  thereof  as  part  of  its  argument 
on  appeal. 

5.  At  the  close  of  all  the  evidence,  appellant  orally 
moved  to  strike  Crawford's  testimony  with  respect  to  the 
subject  matter  averred  in  paragraph  IX.    (R.T.  pp.  575- 
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576;  T.R.  p.  336.)  Said  oral  motion  and  the  grounds  and 
arguments  in  support  thereof  are,  and  each  thereof  is, 
by  reference  thereto  incorporated  herein;  and  by  said 
incorporation  ajipellant  adopts  all  thereof  as  part  of  its 
argument  on  appeal. 

6.  At  the  close  of  all  the  evidence,  appellant  orally 
moved  for  a  directed  verdict  with  respect  to  the  "claim" 
set  forth  in  paragraph  IX.  (R.T.  pp.  576-577;  T.R.  pp. 
336-337;  R.T.  pp.  581-586;  T.R.  pp.  336-346.)  Said  oral 
motion  and  the  grounds  and  arguments  in  support  thereof 
are,  and  each  thereof  is,  by  reference  thereto  incorporated 
herein;  and  by  said  incorporation  appellant  adopts  all 
thereof  as  part  of  its  argument  on  appeal. 

7.  When  it  was  made  to  affirmatively  appear,  during 
the  deliberations  of  the  jury,  that  at  least  some  of  them 
wanted  to  base  a  verdict  against  appellant  upon  the  sub- 
ject matter  of  paragraph  IX,  appellant  orally  moved  that 
the  Court  submit  a  separate  form  of  verdict  and/or 
special  interrogatories  in  respect  of  the  subject  matter 
of  paragraph  IX.  By  reference  thereto,  appellant  incor- 
porates herein  the  following  oral  proceedings:  (R.T.  pp. 
845-847;  T.R.  pp.  564-567;  R.T.  pp.  849-851;  T.R.  pp.  567- 
569)  and  by  said  incorporation  adopts  as  part  of  its  argu- 
ment on  appeal  the  contents  thereof. 

(a-1)   The  court  committed  prejudicial  error  in  denying  the  writ- 
ten motion  to  strike  paragraph  IX, 

It  is  an  absolute  certainty  that  an  actual  failure,  negli- 
gent or  otherwise,  to  search  for  and  discover  N.  P.  Hutchi- 
son in  the  bottom  of  the  ventilator  shaft  could  not  have 
l)roximately  caused  or  proximately  contributed  to  the  per- 
sonal injuries,  characterized  as  '*  devastating  and  perman- 
ent", suifered  at  the  time  he  came  in  contact  with  the 
bottom  of  said  shaft.  It  is  also  elementary  that  negligence 
is  innnaterial  and  impertinent  unless  it  proximately  causes 
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or  proximately  contributes  to  injury  and  damage.    {Brady 
V.  Southern  Ry.  Co.,  64  S.Ct.  232,  320  U.S.  476,  88  L.Ed. 
239;  A.  T.  S  S.  F.  Ry.  Co.  v.  Saxon,  52  S.Ct.  229,  284  U.S. 
458,  76  L.Ed.  397.) 

If,  which  it  does  not,  paragraph  IX  contained  aver- 
ments showing  the  existence  of  the  element  of  proximate 
causal  connection,  thus  showing  actionable  negligence, 
provided  it  survived  the  death,  this  would  be  a  subsequent 
and  distinct  tort  which  would  have  to  be  pleaded.  {Union 
Oil  Co.  of  California  v.  Hunt,  111  F.2d  269-277.)  Appel- 
lant is  not  assuming  or  conceding,  by  the  foregoing,  that 
the  subject  matter  of  paragraph  IX  is  or  could  be  a  right 
of  action  given  by  any  part  or  portion  of  Chapter  2, 
F.E.L.A.,  or  survives  pursuant  to  §  59,  45  L^.S.C.  Appel- 
lant contends  to  the  contrary. 

Rule  8,  F.R.C.P.  provides  that  each  averment  of  a 
pleading  which  sets  forth  a  claim  for  relief  "shall  be 
simple,  concise  and  direct";  the  sum  total  of  which  must 
result  in  "a  short  and  plain  statement  of  the  claim  show- 
ing that  the  pleader  is  entitled  to  relief."  The  matter 
averred  in  paragraph  IX  does  not  meet  this  simple  test. 
It  is  obviously  inmiaterial  and  impertinent  to  the  right 
of  action  for  damages  by  reason  of  conscious  pain  and 
suffering  given  by  §§  1  and  9,  Chapter  2,  F.E.L.A.,  45 
U.S.C,  §§  51,  59.  It  is  also  impertinent  and  immaterial  to 
the  right  of  action  for  damages  by  reason  of  death.  There- 
fore, the  motion  to  strike  the  same  from  the  pleading  pur- 
suant to  Rule  12(f),  F.R.C.P.,  should  have  been  granted. 

(a-2)  The  remaining-  assigned  errors  in  respect  of  this  subject 
are  inter-related  and  are  therefore  properly  presented 
together. 

With  231'esumed  knowledge  of  the  elementary  principle 
of  torts  that  a  negligent  act  or  omission  is  not  actionable 
unless  such  act  or  omission  proximately  causes  damage, 
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appellee's  attorneys  wrongfully  inserted  in  the  first 
amended  complaint  the  averment  "That  defendant  *  *  * 
and  its  employees  were  further  negligent  in  failing  to 
search  for  and  discover  (N.  P.  Hutchison)  in  said  injured 
condition  until  six  days  after  said  fall,  to  wit,  on  the  30tli 
day  of  April,  1951,  after  said  steamship  had  proceeded  to 
and  was  in  the  port  of  Philadelphia,  State  of  Pennsyl- 
vania." (Par.  IX,  First  Amended  Complaint,  T.E.  p.  6.) 
They  deliberately,  craftily  and  cunningly  omitted  an  aver- 
ment that  the  alleged  negligence  proximately  caused  or 
contributed  to  any  personal  injury  or  to  any  conscious 
pain  and  suffering  or  to  the  death  of  N.  P.  Hutchison. 
Why  did  they  omit,  in  this  respect,  the  averments  of  proxi- 
mate causal  connection  which  they  were  so  careful  to  in- 
clude with  respect  to  the  original  injuries  and  the  death? 
Was  it  because  they  knew  that  the  non-statutorij  general 
maritime  law  right  of  action  available  to  a  living  seaman 
arising  out  of  a  negligent  failure  of  the  master  of  a  vessel 
to  provide  all  reasonably  required  and  available  medical, 
surgical  and  hospital  care  to  a  seaman  who  has  theretofore 
suffered  serious  injury  while  actually  engaged  in  the  serv- 
ice of  the  ship  is  based  upon  a  tort  which  is  entirely  dis- 
tinct and  subsequent  in  time  and  nature  ivith  respect  to 
a  tort,  if  any,  which  proximately  caused  the  original  in- 
juries? Or  was  it  because  they  w^ere  fearful  of  the  propo- 
sition that  if  they  averred  facts  showing  such  proximate 
causal  connection,  the  trial  court  would  be  compelled — if 
it  was  of  the  opinion  that  such  non-statutory  right  of  ac- 
tion survived  the  death;  oi'  that  it  could  be  the  basis  of  a 
verdict  in  favor  of  appellee  on  the  claim  arising  out  of  the 
fleath — to  submit  separate  forms  of  vei'dict  with  respect 
thereto?  If  this  had  been  done  a  jui'v  might,  if  instructed 
that  it  could  do  so,  have  returned  two  verdicts  in  favor  of 
the  appellant  on  the  basis  of  a  finding  tliat  there  was  no 
negligent  failure  to  supply  sufficient  safety  appliances  in 
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and  about  the  ventilator  shaft  to  provide  a  reasonably 
safe  place  in  which  to  work;  and  two  verdicts  against  the 
appellant  on  the  ''negligent  failure  to  search  for  and  dis- 
cover" theory.  If  this  had  been  the  result,  the  "fat  would 
be  in  the  fire"  unless  the  latter  theory  is  based  upon  a 
statutory  right  of  action,  given  by  Chapter  2,  F.E.L.A. 
(45  U.S.C,  §59.) 

The  record  demonstrates  that  the  appellee  had  no  evi- 
dence which  would  make  out  a  prima  facie  case  of  action- 
able negligence,  statutory  or  otherwise,  on  the  theory  that 
a  negligent  failure  to  search  for  and  discover  N.  P.  Hutchi- 
son while  he  was  alive  proximately  caused  or  proximately 
contributed  to  any  conscious  pain  and  suffering  or  to  his 
death.  Her  attorneys  were  guilty  of  shocking  and  preju- 
dicial misconduct  in  injecting  this  extraneous,  impertinent 
and  immaterial  issue  into  the  pleadings,  evidence  and 
argument  to  the  jury.  It  was  a  clear  and  inexcusable  vio- 
lation of  the  spirit,  if  not  the  letter,  of  Rule  11,  F.R.C.F. 
No  clearer  characterization  of  that  misconduct  is  needed 
than  the  statement  of  the  trial  court,  amazing  in  the  sense 
that  he  had  knowingly  permitted  and  aided  in  causing 
the  minds  of  the  jurors  to  become  saturated  mth  this 
prejudicial  appeal  to  passion — as  follows:  '"It  is  thrown 
in,  so  far  as  reading  the  complaint  is  concerned,  as  kind 
of  a  gratuitous  observation  that  they  were  a  callous  em- 
ployer, *  *  *."  (R.T.  p.  848;  T.R.  p.  567.)  That  was  the 
sole  and  exact  reason  for  the  injection  of  said  subject 
matter  into  the  minds  of  the  jurors.  Appellant,  just  as 
much  as  the  appellee,  was  entitled  to  a  good  climate  in 
which  to  have  its  rights  protected  by  a  fair  and  impartial 
jury.  This  subject  was  forcefully  injected  for  the  illegiti- 
mate psychological  effect  it  would  exert  on  the  minds  of 
the  jurors  in  boosting  the  appellee's  weak  and  emaciated 
case  "over  the  top".  None  of  this  could  have  occurred  if- 
the   trial  court   had  granted  appellant's  written  motion. 
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filed,  presented  and  denied  on  October  10,  1952.  (T.K.  p. 
10.)  Said  motion  was  based  upon  Rule  12(f),  F.R.C.P., 
13ursuant  to  which  "upon  motion  made  by  a  party  before 
responding  to  a  pleading  *  *  *  the  Court  may  order 
stricken  from  any  pleading  any  *  *  *  immaterial"  or 
"impertinent  *  *  *  matter."  The  ruling  denying  said 
motion  was  prejudicial  error.  The  trial  court  condemned 
its  own  prior  rulings  with  respect  to  this  subject  by  its 
obviously  correct  but  belated  characterization  thereof, 
after  all  the  harm  had  been  done ;  and  thereby  also  affirm- 
atively indicated  its  lack  of  impartiality  as  between  the 
respective  parties.  It  is  elementary  that  one  of  the  essen- 
tial requisites  of  due  process  of  law  as  guaranteed  to  all 
litigants  pursuant  to  Amendment  \j  U.S.  Constitution, 
is  an  absolutely  impartial  court. 

The  Jones  Act  adopts,  by  reference  thereto,  all  statutes 
of  the  United  States  modifying  or  extending  the  common- 
law  right  or  reynedy  in  cases  of  personal  injury  to  em- 
ployees of  common  carriers  by  railroad  engaging  in  inter- 
state or  foreign  commerce,  while  such  railway  emjiloyees 
are  employed  in  such  commerce;  and  provides  by  direct, 
concise  and  clear  language  that  in  any  action  maintained 
by  a  seaman  who  shall  suffer  personal  injury  in  the  course 
of  his  employment  said  statutes  shall  apply.  (45  U.S.C., 
§688.)  The  adopted  statutes  modify  the  theretofore  exist- 
ing common-law  right  or  remedy  applicable  to  the  rela- 
tionship of  employer-employee  in  respect  of  tort  actions 
by  eliminating  the  fellow-servant  doctrine,  and  the  defense 
of  contributory  negligence;  substituting  for  the  latter  the 
theory  of  comparative  negligence.  They  also  eliminate 
the  defense  of  assumption  of  risk  in  any  case  where  tlie 
injury  "resulted  in  whole  or  in  part  from  the  negligence 
of  any  of  the  officers,  agents,  or  employees  of  such  carrier; 
and  no  employee  shall  be  held  to  have  assumed  the  risks 
of  his  employment  in  any  case  where  the  violation  by  such 
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eoinmon  carrier  of  any  statute  enacted  for  the  safety  of 
employees  contributed  to  the  injury  of  such  employee." 
(45  U.S.C,  §54.) 

Said  statutes,  adopted  by  reference  thereto  in  the  Jones 
Act,  also  extend  the  theretofore  existing  common-law  rem- 
edy with  respect  to  the  recovery  of  damages  by  reason  of 
personal  injuries  suffered  in  the  course  of  the  employynent 
by  providing  in  §  59,  45  U.S.C.  (a  part  of  Chapter  2  of  the 
Federal  Employers'  Liability  Act)  that  "Any  right  of 
action  given  by  this  chapter  to  a  person  suffering  injury 
shall  survive  to  his  or  her  personal  representative  for  the 
benefit  of  the  surviving  widow  *  *  *." 

There  are  tw^o  non-statutory  rights  of  action  created  by 
case-made  admiralty  and  maritime  law  of  the  United 
States  pursuant  to  which  a  livimg  seaman  may  recover 
damages  by  reason  of  personal  injury. 

(1)  If  he  suffers  injury  in  the  service  of  the  ship  as 
a  proximate  result  of  its  unseaworthiness  or  a  failure  to 
supply  and  keep  in  order  the  appliances  appurtenant 
thereto,  he  has  a  right  of  action,  regardless  of  fault  or 
the  absence  thereof  on  the  part  of  the  employer  or  any 
of  its  agents  or  employees,  pursuant  to  which  he  may 
recover  all  damages  proximately  resulting  from  the  breach 
of  warranty  of  seaworthiness.  The  liability  of  the  em- 
ployer is  absolute.  It  is  not,  however,  a  common-law  right 
or  remedy.  It  does  not  survive  the  death  of  the  injured 
seaman. 

(2)  If  subsequent  to  suffering  a  personal  injury  in  the 
course  of  his  employment  (e.g.  while  engaged  in  any 
activity  required  in  the  performance  of  the  duties  pertain- 
ing to  his  particular  position  as  a  member  of  the  crew;  or 
is  doing  anything  which  is  in  any  manner  incidental  to  his 
required  duties  {Sundberg  v.  Washington  Fish  £  Oyster 
Co.,  138  F.2d  801;  Wong  Bar  v.  Suburban  Petroleum 
Transport,  119  F.2d  745)  the  master  of  the  ship,  who  is 
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the  agent  of  the  common  employer  for  this  purpose,  negli- 
gently fails  to  provide  all  reasonably  required  and  avail- 
able medical,  surgical  and  hospital  care  and  the  original 
injuries  suffered  in  the  course  of  the  employment  are  ag- 
gravated as  a  joroximate  result  thereof,  the  seaman  has  a 
right  of  action  pursuant  to  which  he  may  recover  damages 
proximately  resulting  solely  from  the  aggravation.  No 
damages  by  reason  of  whatever  disability  and  j^ain  are 
the  sole  proximate  result  of  the  original  injury  may  be 
recovered  in  this  non-statutory  right  of  action.  {Union  Oil 
Company  v.  Hunt,  111  F.2d  269-277.)  This  right  of  action 
does  not  survive  the  death  of  the  seaman.  It  is  not  based 
upon  a  personal  injury  suffered  by  the  seaman  in  the 
course  of  his  employment.  There  can  be  no  personal 
injury  suffered  in  the  course  of  the  emijlo^Tiient,  in  any 
event,  unless  the  conventional  relationship  of  emj^loyer 
and  emjDloyee  is  in  force  and  effect  at  the  very  time  of 
injury. 

The  duty  to  provide  medical,  surgical  and  hospital  care 
when  required  and  available  arises  out  of  the  fact  that 
the  personal  injuries  were  sustained  while  the  contract 
of  emplo>anent  was  in  full  force  and  effect.  The  fact  that 
this  duty  nmst  be  performed  after  the  termination  of  the 
contract  will  not  supfjort  a  conclusion  that  the  conven- 
tional relationship  of  employer  and  employee  continues  to 
exist  so  that  any  additional  injury  suffered  by  a  negligent 
failure  to  provide  any  care  or  inflicted  by  negligent  action 
in  the  course  of  actual  attempted  treatment  is  a  personal 
injury  suffered  in  the  course  of  the  seaman's  employment. 

There  is  only  owe  right  of  action  given  by  any  part  of 
Chapter  2,  Federal  Employers'  Liability  Act,  to  a  person 
suffering  injury.  That  right  of  action  is  given  by  section 
1,  Chapter  2  of  said  Act.  (35  Stat.  65;  45  U.S.C,  §51.) 
The  sole  and  exclusive  legislative  authority  of  the  Con- 
gress to  create  such  right  of  action  is  derived  from  and 
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limited  by  its  constitutional  power  (Art.  I,  Section  2, 
Clause  3)  "To  regulate  Commerce  with  foreign  Nations, 
and  among  the  Several  States,  and  wdth  the  Indian 
Tribes."  {In  Re  Second  Employers'  Liability  Cases,  32 
S.Ct.  169,  223  U.S.  1,  56  L.Ed.  327.)  The  only  part  of  "the 
statutes  of  the  United  States  modifying  .or  extending  the 
common-law  right  or  remedy  in  cases  of  personal  injury 
to  railway  employees"  (41  Stat.  1007,  46  U.S.C,  §688) 
which  has  anything  to  do  with  the  survival  of  a  right  of 
action  in  respect  of  personal  injury  is  '^  9,  36  Stat.  291,  45 
U.S.C,  §59.  This  section  provides  that  "Any  right  of 
action  given  by  this  chapter  to  a  person  suffering  injury 
shall  survive  to  his  or  her  personal  representative,  for 
the  benefit  of  the  surviving  widow"  etc.,  "but  in  such 
cases  there  shall  be  only  one  recovery  for  the  same  in- 
jury."  Expressio  unius  est  exclusio  alterius. 

The  essential  and  exclusive  factual  bases  of  the  statu- 
tory right  of  action  for  injury  given  by  Chapter  2, 
F.E.L.A.,  the  concurrence  of  all  of  which  are  necessary 
conditions  precedent  thereto,  are  the  following: 

1.  The  employer  nmst  be  a  common  carrier  engaging 
in  interstate  or  foreign  commerce. 

2.  The  emplo^'ee  nmst  suffer  injury  while  he  is  em- 
ployed by  such  carrier  in  such  commerce. 

3.  The  injury  nmst  be  one  "resulting  in  whole  or  in 
part  from  the  negligence  of  any  of  the  officers,  agents,  or 
employees  of  such  carrier,  or  by  reason  of  any  defect  or 
insufficiency,  due  to  its  negligence,  in  its  cars,  engines, 
appliances,  machinery,  track,  roadbed,  w^orks,  boats, 
wharves,  or  other  equipment." 

Appellant  contends  that  the  said  right  of  action  is  in- 
controvertibly  and  exclusively  statutory;  and  that  said 
statutory  right  ,of  action  is  the  only  right  of  action  which 
survives  to  the  personal  representative  of  a  seaman  who 
has  suffered  "personal  injury  in  the  course  of  his  employ- 
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ment."  Non-statutory,  general  maritime  law  rights  of 
action  arising  ex  contractu  or  ex  delicto  as^  a  result  of  per- 
sonal injury  are  not  within  the  orbit  of  <^  9,  F.E.L.A.,  45 
U.S.C,  §  59.  The  Jones  Act  is  quite  clear  on  the  intention 
of  the  Congress  in  this  respect.  It  is  therein  specified  that 
"anj-  seaman  who  shall  suffer  personal  injury  in  the 
course  of  his  employment  may  *  *  *  maintain  an  action 
for  damages  *  *  *  and  in  such  action  all  statutes  of  the 
United  States  modifying  or  extending  the  common-law 
right  or  remedy  in  cases  of  personal  injury  to  railway  em- 
ployees shall  apply."  (41  Stat.  1007,  46  U.S.C,  §688.) 
Expressio  uniu^  est  exclusio  alterius. 

With  the  exception  of  the  absence  of  an  averment  show- 
ing that  the  appellant  was  a  common  carrier  engaged  in 
interstate  or  foreign  commerce  at  the  time  Hutchison 
suffered  the  injuries  from  which  he  died  {jurisdictional 
requisites),  and  that  Hutchison  was  employed  in  such 
commerce,  the  first  eight  paragraphs  of  the  first  amended 
complaint  contain  averments  which,  if  admitted  or  proved, 
show  that  the  pleader  is  entitled  to  relief  on  the  basis  of 
the  survival  of  the  right  of  action  for  injury  given  by  the 
first  section  of  chapter  2,  F.E.L.A.  Such  statutory  sur- 
vival right  of  action  would  accrue  and  become  vested  in 
the  personal  representative  at  the  instant  of  death.  The 
measure  of  damage  is  the  pecuniary  value  of  all  conscious 
pain  and  suffering  proximately  resulting  from  the  per- 
sonal injury  suffered  in  the  course  of  employment.  It  is 
not  permissible  to  attempt  to  split  the  said  conscious  pain 
into  various  parts  and  set  up  separate  counts  or  claims 
based  thereon.  Pain  is  an  element  or  item  of  damage 
proximately  resulting  from  an  original  tort.  It  is  indi- 
visible in  the  sense  that  a  litigant  cannot  contend  that 
each  interruption  and  subsequent  recurrence  of  actual 
pain  will  constitute  a  new  basis  of  actionable  negligence. 
//  N.  P.  Hutchison  suffered  any  injury  in  the  course  of 
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his  employment,  such  injury  was  suffered  when  he  struck 
the  bottom  of  the  ventilator  shaft.    The  proximate  result 
or  results  of  such  injury  cannot  be  divided  into  separate 
and  successive  parts  .or  rights  of  action. 

Appellant  contends  that  while  Hutchison  was  lying  at 
the  bottom  of  the  ventilator  shaft  during  the  period  of 
time  which  elapsed  between  the  instant  he  suffered  the 
'^ devastating  and  permanent  personal  injuries"  and  his 
death,  he  was  not  acting  in  the  course  of  his  employment; 
and,  therefore,  could  not  during  that  interval  of  time  have 
suffered  any  personal  injury  in  the  course  of  his  employ- 
ment as  a  seaman.  It  would  be  illogical  to  suggest  that 
he  was  then  engaged  in  the  performance  of  any  personal 
service  or  doing  any  other  act  or  thing  within  the  require- 
ments of  or  in  any  manner  incidental  to  his  duties  as  a 
seaman  and  member  of  the  crew.  In  the  absence  of  at 
least  one  of  these  alternatives  he  was  not  acting  in  the 
course  of  his  employment.  ( Thompson  v.  Eargle,  182  F.2d 
717 ;  Sundberg  v.  Washington  Fish  d  Oyster  Co.,  138  F.2d 
801;  Wong  Bar  v.  Suburban  Petroleum  Transport,  119 
F.2d  745;  The  Norland,  101  F.2d  967;  States  S.S.  Co.  v. 
Borglann,  41  F.2d  456;  Griffin  v.  T.A.C.,  19  C.A.2d  727, 
66  P. 2d  176;  Adams  v.  American  President  Lines,  23  C.2d 
681,  146  P.2d  1;  Desper  v.  Starved  Rock  Ferry  Co.,  72 
S.Ct.  216,  342  U.S.  187,  96  L.Ed.  205.)  In  addition,  it  is 
obvious  that  he  could  not  have  been,  during  that  period, 
subject  to  any  call  to  duty. 

The  personal  injuries  suffered  by  N.  P.  Hutchison  con- 
sisted of  extensive  linear  fractures  of  the  skull  and  some 
serious  injury  to  the  brain  which  resulted  in  a  subdural 
hemorrhage.  (R.T.  pp.  255-258;  T.R.  p.  256.)  Appellant 
contends  that  when  it  becomes  impossible,  by  reason  of 
"devastating  and  permanent  personal  injuries"  for  an 
employee  to  perform  any  part  or  portion  of  the  personal 
services  for  which  he  was  engaged,  the  conventional  rela- 
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tionship  of  employer-employee  is  terminated.  (35  Am.  Jiir. 
p.  465;  Anno.  21  A.L.R.  2d  1247.)  The  actual  existence  of 
this  relationship  at  the  precise  time  of  suffering  a  per- 
sonal injury  is  an  essential  requisite  of  a  right  of  action 
under  the  Jones  Act.  {Cosmopolitan  Shipping  Co.  v.  Mc- 
Allister, 69  S.Ct.  1317,  337  U.S.  783,  93  L.Ed.  1692; 
Dougall  v.  Spokane,  P.  S  S.  Ry.  Co.,  207  F.2d  843,  cert, 
den.  74  S.Ct.  429,  347  U.S.  904,  98  L.Ed.  1063;  The  Nor- 
land, 101  F.2d  967.) 

Appellant  was  entitled  to  a  good  climate  in  which  to 
try  the  case.  The  record  affirmatively  shows  that  after 
the  jurors  had  been  deliberating  from  approximately  2:00 
p.m.  (after  returning  from  lunch  on  October  14,  1955) 
until  10:23  p.m.,  some  of  them  were  not  willing  to  return 
a  verdict  in  favor  of  appellee  on  the  claim  for  damages 
by  reason  of  the  death  upon  the  basis  of  a  finding  in  favor 
of  appellee  in  respect  of  the  averred  negligent  omission 
set  forth  in  paragraph  VIII,  but  wanted  to  do  so  on  tlie 
theory  that  the  failure  to  search  in  the  ventilator  shaft 
and  discover  N.  P.  Hutchison  before  he  died  was  the  proxi- 
mate cause  of  his  death.  (R.T.  p.  843;  T.R.  p.  562.) 
Before  the  jurors  had  deliberated  they  were  told  by  the 
trial  court  that  they  could  not  do  this.  (R.T.  pp.  784-785; 
T.R.  p.  517.) 

The  prejudicial  effect  of  evidence  with  respect  to  a  mat- 
ter no  part  of  which  is  specifically,  precisely,  or  definitely 
relevant  and  material  to  a  genuine  issue  of  actionable 
negligence  cannot  be  denied.  "It  is  fundamental  that  evi- 
dence must  be  relevant  to  the  issues  in  a  case  before  it 
can  be  admitted.  Evidence  having  no  relevancy  to  any 
issue  in  the  case  may,  therefore,  be  properly  excluded,  and 
its  admission  constitutes  error.  ^loreover,  it  must  bear 
on  an  issue  which  is  material  in  the  case."  (18  Cal.  Jur. 
2d  553;  §116.)  The  ''search  for  and  discover"  evidence 
had  no  place  in  the  record  and  it  was  prejudicial  error  to 
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permit  the  appellee  to  introduce  it  because,  by  her  plead- 
ing with  respect  to  the  element  of  conscious  pain  and  suf- 
fering and  also  her  claim  for  damages  by  reason  of  the 
death,  she  confined  and  restricted  herself  to  the  sole  and 
specific  claim  that  the  personal  injuries  were  directly 
caused  by  an  alleged  negligent  omission  to  supply  sufficient 
safety  appliances  in  and  about  the  ventilator  shaft  to  pro- 
vide a  reasonably  safe  place  in  which  to  work.  {Union  Oil 
Co,  of  California  v.  Hunt,  111  F.2d  269,  277.) 

The  mere  fact  that  the  jury  returned  a  verdict  in  favor 
of  appellant  on  the  claim  set  forth  in  the  first  8  para- 
graphs of  the  ''First  Cause  of  Action",  is  not  necessarily 
indicative  of  the  conclusion  that  its  verdict  against  the 
ai3pellant  on  the  "Second  Cause  of  Action"  was  uninflu- 
enced by  the  evidence  of  the  failure  on  the  part  of  some 
person  aboard  the  vessel  to  actually  look  into  the  venti- 
lator shaft  and  discover  N.  P.  Hutchison  in  an  injured 
but  living  condition.  The  record  affirmatively  shows  that 
at  least  some  of  the  jurors  were  so  rebellious  and  their 
minds  so  prejudicially  impregnated  by  this  immaterial  and 
impertinent  subject  matter  that  they  were  not  willing  to 
and  did  not  accept  or  follow  the  instruction  given  to  them 
in  respect  of  this  "red  herring"  before  they  commenced 
their  deliberations,  (supra.) 

The  jurors  went  to  lunch  at  12:55  p.m.,  October  14,  1955 
(R.T.  p.  825;  T.R.  p.  550);  and  to  dinner  at  5:10  p.m. 
Their  deliberations  continued,  except  for  lunch  and  din- 
ner, from  12:55  p.m.  until  10:23  p.m.  of  the  same  day. 
(R.T.  pp.  829-830;  T.R.  p.  551.)  At  this  time  the  jury 
returned  to  the  courtroom  for  further  instructions,  inter 
alia,  "regarding  failure  to  conduct  a  search,  and  that  this 
form  ,of  negligence  could  apply  only  to  the  first  cause  of 
action;  explain  why  this  can  not  apply  to  the  second 
cause  of  action"  (R.T.  p.  830;  T.R.  p.  82.)  Upon  this  oc- 
casion the  trial  court  indulged  in  a  long,  indistinct  and 
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obviously  erroneous  dissertation  with  reference  to  the  sub- 
ject of  negligence  in  failing  to  conduct  a  search.  (R.T.  pp. 
830-832;  T.R.  pp.  551-553.) 

In  spite  of  and  subsequent  to  this,  the  foreman  of  the 
jury  made  the  following  statement,  in  the  presence  of  all 
the  rest  of  the  jury:  ''Your  Honor,  /  feel  sure  that  so^ne 
jurors  still  feel  that  they  should  be  permitted  to  consider 
the  matter  of  negligence  in  not  conducting  a  search,  in 
connection  with  the  cause  of  action,  the  second  cause  of 
action.  If  you  wish  I  can  tell  you  why."  (R.T.  p.  843; 
T.R.  p.  562.)  None  of  the  jurors  challenged  or  disagreed 
with  that  statement.  All  of  the  jurors,  by  remaining  silent 
agreed  with  and  corroborated  the  clear  statement  of  the 
foreman. 

The  foreman  had  actual  knowledge  of  what  had  tran- 
spired in  the  jury  room  and  he  expressed  his  unqualified 
conclusion,  based  thereon,  that  in  spite  of  the  instruction 
to  consider  the  matter  of  negligence  in  not  conducting  a 
search  only  with  reference  to  the  "first  cause  of  action", 
some  of  the  jurors  were  still  determined  to  use  this  evi- 
dence in  connection  with  the  second  cause  of  action.  This 
recalcitrant  attitude  of  the  jurors  was  not  conducive  to  a 
fair  and  impartial  finding  of  fact  with  respect  to  the  sole 
claimed  negligent  omission  referred  to  in  paragraph  YIII. 
The  jurors  who  had  demonstrated  that  they  were  willing 
to  disregard  the  original  instruction  continued  to  be  the 
same  type  of  persons.  If  they  would  refuse  to  follow  the 
instruction  the  first  time  it  was  given  they  would  continue 
such  refusal;  but  in  voting  for  a  verdict  in  favor  of  ap- 
pellee they  would  not  be  inclined  to  announce  in  the  jury 
room,  that  they  were  doing  so  on  the  basis  of  a  finding  of 
actionable  negligence  in  not  conducting  a  search.  They 
would  just  vote  and  remain  silent  with  respect  to  the 
reasons. 

If  the  trial  court  had  submitted  a  separate  form  of  ver- 
dict  or    special   interrogatories    which    would    recfuire    a 
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definite  affirmative  or  negative  vote  by  each  juror  on  this 
subject,  the  jury  might  very  well  have  been  constrained 
to  render  a  verdict  in  appellant's  favor  on  "the  second 
cause  of  action." 

Appellant  was  entitled  to  a  good  climate  in  which  to  try 
its  case.  The  "failure  to  search  and  discover"  theory 
should  not  have  been  permitted  to  enter  the  jury's  minds. 
The  trial  court  was  convinced  that  he  did  not  dare  submit 
a  separate  form  of  verdict  or  an  interrogatory  with  re- 
spect to  this  subject  for  the  reason,  as  he  expressed  it, 
that  appellant  could  "appeal  on  the  ground  that  it  is  not 
the  cause  of  action  that  is  pleaded  in  the  amended  com- 
plaint, and  I  think  you  would  be  sustained  on  it."  (K.T. 
pp.  850-851;  T.R.  p.  569.)  He  thereby  definitely  indicated 
that  while  he  was  willing  to  jiermit  the  appellee  and  the 
jury  to  juggle  and  play  with  this  extraneous  matter,  no 
verdict  could  properly  be  based  upon  it.  Therefore,  it 
should  have  been  excluded  altogether. 

The  brief  for  appellant  Emma  Hutchison,  on  the  first 
appeal,  case  No.  13,852,  prepared  and  signed  by  Ra^Tuond 
C.  Simpson  and  George  E.  Wise,  is  quoted  ^\ith  respect 
to  this  subdivision  of  this  brief,  as  follows: 

"The  attitude  of  the  Federal  Courts  toward  the 
interjection  of  *  *  *  appeals  to  prejudice  or  jDassion 
has  been  clearly  stated  in  so  many  cases  as  to  now 
require  but  a  brief  statement.  In  substance  the 
Courts  have  held  that  remarks  made  in  the  presence 
of  the  jury  which  tend  to  excite  their  prejudices  or 
passions,  or  to  cause  resentment  or  unjustly  enlist 
their  sympathies  in  favor  of  one  adversary  as  op- 
posed to  another,  are  always  improper  and  should 
be  avoided." 

(Br.  for  Appellant  Emma  Hutchison,  p.  22,  11.  4-12.) 

"Under  our  system  of  jurisprudence,  if  is  the  duty 
of  the  court  and  its  officers,  the  counsel  of  the  par- 
ties, to   prei-ent   the  jury  from  consideration   of  ex- 
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traneous  issues,  of  irrelevant  issues,  of  irrelevant  evi- 
dence, and  of  erroneous  views  of  the  law,  to  guard  it 
against  the  infuence  of  passion  and  prejudice,  and 
to  assure  to  the  litigants  a  fair  and  imjDartial  trial. 
An  omission  to  discharge  this  duty,  or  a  persistent 
violation  of  it,  makes  the  trial  unfair." 

(Br.  for  Appellant  Emma  Hutchison,  p.  27,  11.  14- 

21.) 

They  are  thus  pierced  by  their  own  sword. 

As  this  Court  said:  ''*  *  *  the  atmosphere  in  which  the 
trial  was  had  permeated  the  entire  case  to  the  prejudice 
of  the  appellant  and  warrants  the  conclusion  that  the 
appellant  did  not  get  a  proper  trial."  {Hutchison  v.  Pac. 
Atl  S.8.  Co.,  217  F.2d  384,  386.) 

It  is  respectfully  submitted  that  appellant  suffered  sub- 
stantial prejudice  by  reason  of  each  and  all  of  the  fore- 
going matters. 

(b)  THE  COURT  ERRED  TO  THE  SUBSTANTIAL  PREJUDICE  OF 
APPELLANT  IN  ADMITTING  AND  REFUSING  TO  STRIKE 
ORAL  AND  DOCUMENTARY  EVIDENCE  NOT  RELEVANT  OR 
MATERIAL  TO  ANY  ISSUE  OF  ACTIONABLE  NEGLIGENCE. 

The  assigned  errors  involved  here  are  3,  4,  6,  22,  23  and 
32.  By  reference  thereto  appellant  incorporates  herein  as 
part  of  its  affirmative  argument  in  support  thereof  all  of 
said  assignments  of  error  and  the  objections  and  motions, 
including  the  grounds  stated  in  respect  of  said  objections 
and  motions,  as  set  forth  in  the  specification  of  errors, 
supra.  It  also  incorporates  herein  its  preceding  argument 
with  respect  to  the  immateriality  and  impertinence  of  the 
extraneous  matter  contained  in  paragraph  IX. 

The  principle  that  the  tort  liability  of  a  corporation  is 
\dearious  is  elementary.  Such  entity  can  not  perform  any 
act  or  omit  any  matter  or  thing  excepting  by  and  through 
some  officer,  agent  or  employee  acting  within  tlie  course 
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and  scope  of  his  agency  or  employment.     {Reynolds  v. 
N.Y.O.  d  W.  Ry.  Co.,  42  F.2d  164,  167-168;    Fimple  v. 
Southern  Pac.  Co.,  38  C.A.  727,  732,  738-739,  177  P.  871.) 

It  is  axiomatic  tJiat  no  evidence  with  respect  to  any 
claimed  negligent  act  or  omission  is  admissible  in  the  ab- 
sence of  averments  in  the  complaint  setting  forth  such 
claimed  negligence  and  the  existence  of  the  essential 
proximate  causal  connection  between  the  same  and  the  re- 
sulting damage.  (20  Am.  Jur.  p.  239,  §246;  20  Am.  Jur. 
p.  242,  §  248;  20  Am.  Jur.  p.  245,  §  51;  31  C.J.S.  pp.  864- 
866,  §158;  31  C.J.S.  p.  868,  §159;  Wilkerson  v.  City  of 
El  Monte,  17  C.A.2d  615,  624,  62  P.2d  790.) 

1.  There  is  no  averment  in  the  pleading  stating  that 
the  appellant  or  any  agent  or  employee,  in  or  out  of  the 
course  of  his  agency  or  employment,  failed,  negligently  or 
otherwise,  to  account  for  the  working  hours  or  places  of 
Hutchison  or  that  such,  if  any,  omission  proximately 
caused  or  contributed  to  the  personal  injury  suffered  ivhen 
he  stru^ch  the  bottom  of  the  ventilator  shaft;  or  to  his 
death.  Nevertheless,  in  clear  contravention  of  the  funda- 
mental right  of  appellant  to  due  process  of  law  in  the 
form  of  actual  notice  that  such  issue  was  tendered  as  an 
element  of  claimed  actionable  negligence,  and  in  total  dis- 
regard of  the  specific  and  sole  issue  raised  by  the  plead- 
ings, the  trial  court  permitted  appellee  to  sneak  up  in 
the  darkness  of  an  unpleaded  matter  and  slug  the  appel- 
lant in  the  back  of  the  head  with  the  admittedly  hearsay 
and  irrelevant  "testimony"  of  Crawford  that  a  custom 
in  effect  on  April  1951  required  an  employer  of  a  seaman 
"to  account  (e.g.  to  keep  track  of  by  observation)  for  the 
working  hours  and  places  of  each  member  of  the  crew  at 
all  times." 

"Proof  of  a  custom  can  not  be  said  to  be  enough  to 
submit  that  issue  to  the  jury  unless  there  is  substan- 
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tial  evidence  to  show  that  what  is  called  custom 
amounts  to  a  definite,  uniform,  and  known  practice 
under  certain,  definite  and  uniform  circumstances." 

McClellan  v.  Pennsylvania  R.  Co.,  62  F.2d  61,  63. 

Appellant  contends  that  whenever  a  plaintiff  bases  a 
claim  of  negligence  upon  the  violation  of  a  custom,  not 
claimed  to  be  a  custom  of  the  particular  defendant  in- 
volved, such  custom  must  be  pleaded.  Crawford  did  not 
testify  that  he  had  ever  been  in  Baltimore  or  in  any  other 
part  of  Maryland.  If  custom,  practice  or  usage  could 
have  been  relevant  in  the  case  at  bar  there  would  have  to 
be  evidence  showing  that  such  custom,  practice  or  usage 
was  in  existence  at  Baltimore,  Maryland,  on  whatever  date 
it  was  that  Hutchison  fell  or  got  into  the  ventilator  shaft. 

The  jury  coidd  have  used  this  irrelevant  and  imperti- 
nent testimony  to  concoct  a  basis  of  liability  on  the 
theory  that  it  was  the  duty  of  appellant  to  have  somebody 
assigned  to  the  specific  job  of  ivatching  Hutchison  at  all 
times  and  in  all  places;  and  that  if  such  duty  had  been 
l^erformed  Hutchison  would  have  been  immediately  res- 
cued from  the  bottom  of  the  shaft,  taken  to  a  hospital, 
operated  upon  and  thus  his  life  might  have  been  saved; 
or,  perhaps,  that  such  "watchman"  could  and  should  have 
warned  Hutchison  or  otherwise  prevented  him  from  fall- 
ing to  the  bottom  of  the  shaft.  The  realm  of  speculation, 
surmise  and  conjecture  which  can  be  suggested  by  the 
ingenuity  of  a  sympathetic  jury  is  practically  infinite.  The 
trial  court  refused  to  tell  the  jury  that  it  was  not  entitled 
to  speculate,  surmise  or  conjecture;  and  on  the  contrary 
left  the  gate  to  this  field  wide  open.  While  the  trial  court 
i-ead  two  paragraphs  of  the  complaint  to  the  jury  it  did 
not  at  any  time  state  or  define  the  issues  and,  in  fact, 
deliberately  refused  to  do  so.  The  trial  court  in  its  in- 
structions called  the  attention  of  the  jury  to  every  factual 
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basis  of  possible  liability  within  the  four  corners  of  the 
Jones  Act  and  thus  invited  the  jury  to  make  use  of  them 
in    deciding-    that    appellant    was    liable.     (T.R.    p.    775.) 

When  a  plaintiff  has  averred  that  an  injury  or  death 
was  proximately  caused  by  a  single  specific  negligent  omis- 
sion evidence  as  to  other  claimed  negligent  acts  or  omis- 
sions is  inadmissible.  {Wilkerson  v.  City  of  El  Monte, 
17  C.A.2d  624,  62  P.2d  790.) 

Evidence,  including  appellant's  answer  to  written  re- 
quest for  admission  1(c),  upon  the  subjects  of  the  lack 
of  permanent  artificial  lighting  fixtures  inside  the  port 
compartment  of  masthouse  number  2;  and  the  degree  of 
visibility  therein  with  the  door  closed;  and  Crawford's 
testimony  and  conclusion  with  respect  to  the  thorough 
artificial  illumination  of  all  work  areas,  such  as  mast- 
houses,  was  clearly  irrelevant  and  prejudicial  in  the 
total  absence  of  other  and  additional  testimony  showing, 
or  from  which  it  could  be  reasonably  inferred,  that  at  any 
time  when  Hutchison  coidd  have  been  in  the  masthouse 
''in  the  course  of  his  employment"  said  door  was  closed; 
hatch  number  3  was  covered  and  that  no  natural  light 
was  entering  through  the  port  ventilator  cowl ;  or  that  the 
degree  of  visibility  then  actually  present  was  not  sufficient 
to  enable  him  to  see  and  recognize,  by  the  normal  use  of 
his  faculties  of  perception,  all  of  the  things  within  the 
area  of  the  masthouse.  {Smith  v.  Arcadia  Overseas 
Freighters,  202  F.2d  141;  20  Am.  Jur.,  p.  245,  §51;  81 
C.J.S.  p.  874,  §  164;  18  Cal.  Jur.  2d  p.  556,  §  117;  Shanahan 
V.  So.  Pac.  R.  Co.,  188  F.2d  564,  567-568,  and  Hoffman  v. 
Palmer,  129  F.2d  976,  998.) 

3.  Without  requiring  the  slightest  preliminary  foun- 
dation or  subsequent  additional  evidence  that  the  venti- 
lator shafts  he  had  observed  on  "other  ships"  were 
in  areas  substantially  similar  in  design,  construction,  in- 
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tended  purpose,  and  the  relative  locations  of  each  with 
respect  to  the  others,  in  comparison  with  the  inside  of 
the  port  compartment  of  masthouse  No.  2  aboard  the 
"Linfield  Victory",  the  court  permitted  Amundsen  to 
testify  (and  refused  to  strike  the  same)  that  "other  ships 
got  screens  down  here"  over  the  openings  of  tlie  ventilator 
shaft;  that  he  had  not  seen  on  other  ships,  in  mast- 
houses,  a  ventilator  opening  without  a  ladder  going 
down  it;  that  on  other  ships  having  access  ladders  in  a 
masthouse,  the  arrangement  of  the  guard  rails  in  mast- 
house  No.  2  were  different  than  those  on  other  ships, 
in  that  on  other  ships  the  bars  go  right  across  the  area 
above  the  starboard  edge  of  the  access  shaft  containing 
the  ladder;  and  permitted  Crawford  to  testify  (and  re- 
fused to  strike  the  same)  that  he  had  seen  "a  heavy 
screen  which  excludes  the  danger:  which  would  exclude 
a  dangerous  area  when  there  was  an  area  of  access  inmie- 
diately  close  to  it  or  in  the  vicinity." 

Amundsen  did  not  testify  that  he  had  ever  seen  a  screen 
over  the  top  of  any  ventilator  shaft  when  there  were  pipe 
railings  barricading  what  would  otherwise  be  open  sides 
or  edges  at  the  head  thereof;  or  that  he  had  ever  seen  a 
ventilator  opening  or  shaft  of  the  type  installed  in  the 
port  compartment  of  masthouse  No.  2  with  a  ladder  going 
down  it.  It  is  obvious  that  some  ships  might  and  probably 
do  have  a  single  shaft  used  as  a  comhination  ventilatoi'  and 
access  sliaft  to  permit  ventilation  of  lower  holds  and 
passage  to  and  from  lower  deck  levels.  Such  combina- 
tion shaft  would  obviously  have  a  laddei-  in  it.  Crawford 
did  not  testify  that  he  had  ever  seen  a  heavy  screen  sur- 
rounding a  ventilator  shaft  of  the  ty])e  installed  in  the 
port  com])artment  ol*  masthouse  No.  2. 

There  is  no  evidence  in  the  record  showing  thai  all 
masthouses  are  designed  or  constructed  in  a  substantially 
similar  manner. 
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The  court  admitted  this  evidence  upon  the  premise  that 
the  jury  would  be  entitled  to  find  therefrom  that  the  ap- 
pellant negligently  failed  to  supply  sufficient  safety  ap- 
pliances in  and  about  the  ventilator  shaft  in  masthouse 
No.  2  to  provide  a  reasonably  safe  place  to  work,  upon 
the  theory  that  the  appellant  could  have  absolutely  in- 
sured the  safety  of  Hutchison  by  making  it  utterly  im- 
possible for  him  to  have  gotten  into  the  ventilator  shaft 
in  any  manner  whatsoever  or  at  all. 

Appellant  respectfully  submits  that  it  is  paradoxical 
to  say,  as  a  matter  of  law,  in  one  breath  that  the  employer 
of  a  seaman  is  not  an  insurer  of  his  safety  and  is  not 
required  to  furnish  a  place  of  work  which  is  absolutely 
safe,  and  in  the  next  breath  to  say  that  a  jury  is  en- 
titled to  find  as  a  matter  of  fact  that  such  employer  is 
guilty  of  negligence  upon  the  sole  ground  that  it  did  not 
make  such  place  so  absolutely  safe  that  it  would  be 
utterly  impossible  for  any  seaman,  careful  or  careless,  to 
suffer  the  slightest  injury. 

If,  as  appellant  contends,  the  admission  of  this  tes- 
timony was  error,  it  is  an  absolute  certainty  that  it  was 
prejudicial  error.  The  authorities  last  cited,  supra,  im- 
mediately previous  to  the  argument  of  this  subdivision 
(3)  are  likewise  applicable  here. 

Neither  of  tliese  witnesses  stated  when,  wdth  reference 
to  April  24,  1951,  he  had  seen  what  he  testified  he  saw  on 
"other  ships",  or  '"some  other  ship". 

The  trial  court  relied  upon  Wigmore  on  Evidence,  3rd 
Edition,  §  461,  in  admitting  this  testimony.  He  overlooked 
or  forgot  subdivision  3  of  said  §461,  on  page  490,  which 
provides  that  "The  conduct  of  others  must  have  occurred 
under  circmn stances  snhstantially  similar."  (e.g.  A  vessel 
owned  by  the  United  States,  bare-boat  chartered  to  the 
defendant,  with  a  specific  prohibition  against  making  any 
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structural  changes  in  the  appurtenances  without  prior 
written  consent  of  the  ouTier.) 

The  trial  court  also  erroneously  admitted  and  refused 
to  strike  the  conclusion  and  opinion  of  Crawford  to  the 
effect  that  the  ventilator  shaft  was  a  dangerous  area  and 
that  the  heaw  screen  referred  to  was  for  the  purpose  of 
excluding  such  dangerous  area  and  that  there  was  an 
area  of  access  immediately  close  to  it. 

Appellant  respectfully  submits  that  it  has  sufficiently 
covered  its  contentions  in  respect  of  the  testimony  of 
Castle,  Kalnin,  John  Hutchison,  Adelstein  and  Dickerson 
in  the  incorporated  matter  referred  to  in  the  first  para- 
graph of  this  subdivision  of  its  brief  and  will  therefore 
present  no  further  argument  with  respect  thereto. 


(c)  THE  COURT  ERRED  IN  PREJUDICING  THE  JURY  AGAINST 
APPELLANT  AND  REFUSING  TO  GIVE  APPELLANT  A  REA- 
SONABLE TIME  AND  OPPORTUNITY  TO  STATE  DISTINCTLY 
THE  MATTER  TO  WHICH  APPELLANT  OBJECTED  WITH  RE- 
SPECT TO  THE  GIVING  AND  THE  FAILURE  TO  GIVE  IN- 
STRUCTIONS AND  THE  GROUNDS  OF  ITS  OBJECTIONS. 

The  pertinent  specification  of  error  involved  here  is  9. 
,♦  The ,  jury,,  just  before  the  commencement  of  the 
maaia^mmiKiiii'^  appellant's  attorney,  was  prejudiced 
against  the  appellant  by  reason  of  what  the  trial  court,  in 
effect,  told  the  jury  would  be  an  unreasonable,  unwar- 
ranted and  useless  waste  of  at  least  a  substantial  part 
of  the  noontime  recess  of  an  hour  and  a  half  to  which 
the  jury  was  entitled  according  to  custom.  At  the  out- 
set of  the  instructions  the  trial  judge  stated:  ''I  am,  a 
lawyer  and  what  T  tell  you  comes  from  the  law  books  or 
from  my  reasoaahle  application  of  the  principles  in  the 
law  books  to  the  law  of  this  case."  (R.T.  p.  757;  T.R.  p. 
494.)    Naturally,  the  jury  accepted  this  as  incontrovertible. 
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In  the  morning  of  the  previous  day,  the  trial  court 
stated,  out  of  the  presence  of  the  jury,  as  follows:  ''It  is 
just  not  conducive  to  the  proper  tranquility  that  the  jury 
should  have,  for  us  to  spend  an  hour  and  a  half  or  two 
hours  in  the  stating  of  exceptions".  (R.T.  p.  600;  T.R.  pp. 
356-357.)  ''***!  hope  we  can  keep  the  exceptions  down 
to  where  the  jury  doesn't  become  irritated  at  any  of  the 
personnel  here,  either  you  or  Mr.  Simpson,  or  the  Judge 
because  of  the  extended  duration  of  the  statement  of 
exceptions."    (E.T.  p.  602;  T.R.  p.  358.) 

After  the  trial  court  had  completed  what  appellant  claims 
no  one  should  deny  was  a  one-sided,  prejudicially  errone- 
ous charge,  amplifying  every  possible  element  favorable 
to  the  appellee,  expanding  the  issues  far  beyond  the  sole 
and  specific  issue  A\4th  respect  to  the  claimed  negligent 
omission  of  the  appellant,  and  self-contradictory  and  con- 
flicting, the  trial  court  announced  in  the  presence  of  the 
jury  that  it  was  noontime.  It  was  not  required,  in  view 
of  the  fact  that  the  instructions  had  not  been  completed 
and  the  jury  could  have  been  excused  for  the  usual  lunch- 
time  recess,  that  the  jury  be  deprived  of  this  expected 
privilege.  Accordingly,  appellant's  attorney  requested  the 
trial  court  to  excuse  the  jury  so  that  it  might  go  to 
lunch.  Having  already  announced  its  belief  that  an  ex- 
tended statement  of  exceptions  would  upset  the  tranquility 
of  the  jury  and  cause  it  to  be  irritated  with  respect  to 
whoever  might  be  responsible  for  compelling  it  to  sit 
around,  either  in  the  court  room  or  in  the  jury  room,  the 
trial  court  in  an  angry  mood  announced,  in  the  presence  of 
the  jury,  as  follows:  "They  won't  have  to  sit  long.  Ex- 
cept in  a  couple  of  extraordinary  cases  I  have  had,  the 
statement  of  these  matters  has  never  taken  more  than 
five  or  ten  minutes,  and  /  am  not  going  to  let  it  take  more 
here,  and  I  don't  think  anyone  ivoidd  offer  more  here." 
(R.T.  pp.  795-796;  T.R.  p.  527.) 
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Having  already  attempted  to  adversely  propagandize 
appellant's  attorney  by  its  dissertation  with  respect  to 
tranquility  and  irritation  of  the  jury  on  the  previous 
day,  the  trial  court  in  the  presence  and  hearing  of  the 
jury,  attempted,  by  the  foregoing  statement,  to  intimidate 
or  coerce  appellant's  attorney  to  the  point  where  he  would, 
rather  than  incur  their  disi)leasure,  confine  his  objections 
or  exceptions  to  a  time  not  in  excess  of  ''five  or  ten  min- 
utes" because  no  reasonably  competent  or  average  at- 
torney would  offer  objections  or  exceptions  which  would 
require  more  time. 

The  jurors  are  presumed  to  know  the  definition  of  the 
word  "lawyer".  According  to  Webster's  New  Interna- 
tional Dictionary,  Second  Edition,  Unabridged,  a  "law- 
yer" is  "one  versed  in  the  law^s"  and  a  "case  lawyer" 
is  one  "who  is  specially  versed  in  the  details  of  tlie  de- 
cisions of  the  courts,  rather  than  in  the  science  of  the 
law,  and  theoretical  law."  Thus,  a  lawyer  is  one  versed 
in  the  science  of  the  law.  The  trial  court  told  the  jury, 
in  effect,  that  anyone  who  took  more  than  five  or  ten 
minutes  to  object  or  exceyjt  to  the  instructions  given  or 
refused  was  not  a  "lawyer"  or  even  a  "case  lawyer". 
The  trial  court  pyramided  the  prejudicial  effect  of  the 
foregoing  statements  by  inaccurately  telling  tlie  jury, 
after  proceedings  at  side-bar  which  were  visible  to  the 
jury  so  that  they  could  observe  that  appellant's  attorney 
was  the  only  one  who  made  any  statements  to  the  trial 
judge,  that  the  ensuing  procedure  would  require  "several 
minutes''.  (R.T.  pp.  795-797;  T.R.  p.  528.)  They  did 
not  go  to  lunch  until  almost  1  :00  o'clock.  (R.T.  p.  825; 
T.R.  p.  550.)  Can  tliis  Court  say  that  appolhmt  was  not 
thereby  prejudiced? 

2.  Rule  51,  F.R.C.l*.,  i)i'ovides,  in  i)art,  that  "No  party 
may  assign  as  error  the  giving  or  the  failure  to  give  an 
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instruction  unless  he  objects  thereto  before  the  jury  re- 
tires to  consider  its  verdict,  stating  distinctly  the  mat- 
ter to  which  he  objects  and  the  grounds  of  his  objection. 
Opportunity  shall  be  given  to  make  the  objection  out  of 
the  hearing  of  the  jury."  Rule  46,  F.R.C.P.,  provides,  in 
part,  that  "If  a  party  has  no  opportunity  to  object  to  a 
ruling  or  order  at  the  time  it  is  made,  the  absence  of  an 
objection  does  not  thereafter  prejudice  him." 

Appellant  contends  that  any  part}^  has  an  absolute  right, 
not  within  the  control  of  any  discretionary  power  of  a 
trial  court,  to  take  as  much  time  as  is  necessary  to  assign 
as  error  the  giving  or  the  failure  to  give  instructions  in 
order  to  state  distinctly  the  matter  to  which  he  objects 
and  the  grounds  of  his  objection.  The  only  possible  curb 
w^ith  respect  to  this  absolute  right  is  that  there  be  no 
repetition  of  any  matter  to  Avhich  the  party  has  distinctly 
stated  his  objection  and  the  grounds  thereof. 

The  right  to  make  the  particular  kind  of  record  which 
the  rules  require  in  order  to  effectuate  the  absolute  right 
to  take  an  appeal  is  not  subject  to  any  curtailment  by 
the  trial  court,  and  a  deprivation  thereof  is  prejudicial, 
reversible  error.  This  point  is  immaterial  unless  this 
Court  takes  the  position  that  some  of  the  errors  of  which 
appellant  hereinafter  complains  with  respect  to  the  giving 
or  the  failure  to  give  instructions  are  not  available  for 
the  reason  that  Rule  51,  F.R.C.P.,  has  not  been  com- 
plied with  in  respect  of  such  matters. 

Appellant's  attorney,  before  commencing  the  statement 
of  its  objections  and  exceptions,  took  a  specific  exception 
to  the  remarks  of  the  trial  court,  in  the  presence  of  the 
jury,  to  the  effect  that  "ordinarily  competent  lawyers 
would  not  (take)  exceptions  which  took  more  than  five 
or  ten  minutes"  and  stated  that  "It  is  impossible  for 
me  to  state  the  exceptions  that  I  have  to  the  charge  which 
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you  have  given  in  any  five  or  ten  minutes.  It  is  physically 
impossible."  Appellant's  attorney  requested  one  hour. 
The  court  arbitrarily  imposed  a  limit  of  one-half  hour. 
He  then  reduced  it  to  26  minutes.  An  objection  was  made 
to  the  restriction  and  it  was  contended  that  it  was  impos- 
sible to  comply  with  the  rule  within  this  limit.  The  trial 
court,  exhibiting  his  anger,  then  stated:  "I  don't  care 
about  your  contentions."    (R.T.  pp.  796-798;  T.R.  p.  529.) 

When  an  attempt  was  made  to  state  distinctly  the 
matter  to  which  api^ellant  objected  and  the  grounds  of  its 
objection  to  the  instruction  that  the  fact  that  the  United 
States  has  or  had  an  interest  in  the  vessel  does  not  af- 
fect the  responsibility  of  the  appellant,  the  trial  court 
peremptorily  interrupted  with  the  statement:  "I  don't 
care  what  grounds  you  state."  A  request  to  state  it  for 
the  benefit  of  the  United  States  Court  of  Appeals  was 
abruptly  halted  with  the  statement :  ' '  They  will  know 
what  you  are  getting  at."  (R.T.  p.  799;  T.R.  p.  530.) 
Other  examples  of  the  same  type  are  the  following:  The 
instruction  in  respect  of  the  physical  structure  of  the  ship 
(R.T.  pp.  799-800;  T.R.  p.  530);  The  exception  to  the 
refusal  to  submit  an  interrogatory  requesting  the  jury  to 
state  on  what  date  Hutchison  suffered  his  injuries  and  at 
what  time  on  such  date  (R.T.  pp.  808-809;  T.R.  pp.  538- 
539);  The  refusal  of  the  court  to  give  Defendant's  Pro- 
posed Instruction  No.  14-A  (R.T.  p.  811;  T.R.  p.  640); 
Refusal  to  give  Defendant's  Instruction  No.  17  (R.T.  p. 
812;  T.R.  pp.  541-542). 

Before  appellant's  attorney  had  an  opportunity  to  any 
more  than  scratch  the  surface  or  hit  all  the  high  spots 
he  was  peremptorily  stopped  with  the  unjustified  and  in- 
applicable statement  of  the  court:  ''You  are  not  going  to 
run  this  courtroom."    (R.T.  p.  817;  T.R.  p.  546.)    There  is 
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nothing  in  the  record  to  indicate  that  appellant's  attorney 
was  trying  to  do  anything  except  his  duty. 

Appellant's  attorney  intended,  in  the  event  the  trial 
court  would  permit  him  to  do  so,  to  go  through  each  of 
the  refused  instructions  and  point  out  distinctly  to  the 
trial  court  all  of  the  essential  matters  therein  contained 
which  had  not  been  covered  by  the  instructions  given ;  and 
also  to  point  out  how  other  (and  up  to  that  point  unmen- 
tioned)  erroneous  statements  and  assmnptions  in  the 
instructions  as  given  were  prejudicial  and  in  direct  con- 
flict with  the  law  applicable  to  the  issues  and  evidence 
in  the  case. 

During  this  miusual  jiroceeding,  the  trial  court  made 
the  statement  that  appellant's  attorney  came  into  court 
with  the  announced  intention  to  appeal  if  he  lost,  and 
to  trick  the  court  into  error;  and  that  the  judge  couldn't 
try  this  case  without  error  that  he  could  get  it  reversed 
on.  (R.T.  p.  809;  T.R.  pp.  538-539.)  iVo^Am^  in  the  record 
supports  this  statement.  In  its  request  for  the  prepara- 
tion of  the  record  in  the  court  below,  appellant  specifically 
requested  that  this  be  included  if  it  existed. 

The  trial  court  exhibited  the  deep  animosity  he  har- 
bored against  appellant's  attorney  by  indulging  in  the 
statement  of  an  unjustified  and  insulting  personality: 
"Your  face  has  been  twitching,  you  have  been  blinking 
like  Susie  on  television.  You  have  been  an  absolutely  in- 
temperate advocate  here."     (R.T.  p.  980;   T.R.  p.  539.) 

Judge  Tolin  forgot  that  only  the  day  before,  on  Oc- 
tober 13,  1955,  he  had  stated,  in  response  to  a  direct 
question  whether  he  had  any  criticism  of  the  conduct  of 
appellant's  attorney  in  the  presence  of  the  jury,  at  least 
up  to  that  time,  as  follows:  "Actually  I  don't  know.  / 
haven't  felt  moved  to  make  any.  I  think  you  have  gotten 
overly  zealous  in  your  case.   /  wouldn't  say  that  there  is 
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any  reason  to  say  that  you  had  misconducted  yourself.'^ 
(R.T.  p.  597;  T.R.  p.  354.) 

Appellant  contends  that  no  attorney  could,  mthin  the 
time  limit  imposed  upon  its  attorney  by  the  trial  court, 
state  distinctly  or  otherwise  the  clearly  available  objec- 
tions to  the  instructions  as  given  by  the  court  or  in 
respect  of  the  refusal  to  give  the  requested  instructions. 
In  support  of  a  contention,  if  it  is  necessary,  that  ap- 
pellant should  not  be  restricted,  on  this  appeal,  to  the 
specific  objections  which  were  actually  made  to  the  giving 
and  the  refusal  to  give  instructions,  it  cites  the  following 
authorities 

Williams  v.  Fowler,  135  F.2d  153 ; 

Wright  v.  Farm  Journal,  158  F.2d  976: 

Lumhermen's  Mut.  Cas.  Co.  v.  Hutchins,  188  F.2d 
214; 

Harlem  Taxicab  Ass'n.  v.  Nemish,  191  F.2d  459; 
and 

Delaware  S  Hudson  Co.  v.  Ketz,  233  F.2d  31. 

(d)  THE  COURT  ERRED  IN  DENYING  APPELLANT'S  MOTION 
FOR  A  DIRECTED  VERDICT  WITH  RESPECT  TO  THE  CLAIM 
OR  COUNT  DESIGNATED  AS  THE  "SECOND  CAUSE  OF  AC- 
TION" AND  IN  DENYING  ITS  MOTION  FOR  JUDGMENT  NOT- 
WITHSTANDING THE  VERDICT. 

The  assignederrors  involved  here  are:  5,  7,  8,  10,  11, 
12,  13,  14,  15,  16,  17,  18  and  19. 

The  facts  to  be  discussed  are  set  forth  with  appropriate 
references  to  the  record  in  the  "Statement  of  the  Case." 
Tn  addition,  appellant  by  reference  thereto  incorporates 
herein,  as  part  of  its  affirmative  argument,  all  of  the 
grounds  and  argument  in  support  of  its  motions  for  di- 
I'pcted  verdict  and  for  judgment  notwithstanding  the  ver- 
dict, as  follows: 

1.  Motion  for  directed  verdict  at  the  close  of  plain- 
tiff's evidence.    (R.T.  pp.  392-402;  T.R.  pp.  291-302.) 
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2.  Motion  for  directed  verdict  at  the  close  of  all  of 
the  evidence.    (R.T.  pp.  578-580;  T.R.  pp.  338-340.) 

3.  Motion  for  judgment  notwithstanding  the  verdict. 
(T.R.  pp.  86-89.) 

Appellant  by  reference  thereto  incorporates  herein  and 
makes  a  jDart  hereof  the  oral  argument  of  its  attorney, 
to  the  jury,  from  and  including  page  642,  R.T.,  T.R.  jo. 
389,  to  and  including  R.T.  719,  T.R.  p.  460. 

One  of  the  basic  propositions  involved  in  a  case  pre- 
mised upon  the  Jones  Act,  as  implemented  by  the 
F.E.L.A.,  is  the  following:  If  a  seaman,  while  exercising 
or  dinar  ij  care  for  his  own  safety,  suffers  personal  injury 
in  the  course  of  his  emplo^Tiient,  the  employer  is  liable 
for  the  total  amount  of  the  damage  proximately  resulting 
therefrom  if  such  injury  has  resulted  in  whole  or  in  part 
by  reason  of  negligence  on  the  part  of  the  employer.  If 
the  law  were  otherwise  it  would  never  be  possible  for  an 
injured  seaman,  in  any  case,  to  recover  the  total  amount 
of  the  damage  sustained.  No  employer  of  a  seaman  is 
required  to  anticipate  or  provide  against  negligent,  im- 
proper or  unusual  conduct  on  the  part  of  the  employee 
in  his  use  of  the  place  of  work  or  the  appliances  appur- 
tenant thereto.  Therefore,  if  a  place  of  work  is  reason- 
ably safe  when  used  with  ordinary  care  hy  the  employee 
there  is  no  basis  of  liability  on  the  part  of  the  employer. 
{Renaldi  v.  N.Y.,  N.Y.  S  H.R.  Co.,  230  F.2d  841,  844.) 

The  foregoing  propositions  are  fully  supported  by  the 
following  authorities :  56  C.J.S.  pp.  1005-1006,  §  51  ;  Vi- 
leski  V.  Pacific -Atlantic  S.8.  Co.,  163  F.2d  553;  Meintsma 
V.  United  States,  164  F.2d  976;  Heder  v.  United  States, 
167  F.2d  899;  Gibson  v.  International  Freighting  Corp., 
178  F.2d  591;  Shields  v.  United  States,  175  F.2d  743; 
Larsson  r.  Coastwise  Line,  1950  A.M.C.  176,  181  F.2d  6; 
and  Atlantic  Coast  Line  Ry.  Co.  v.  Dixon,  189  F.2d  525. 
"The  judge  had  charged  that  the  plaintiff  must 
make  reasonable  use  of  his  o^vn  faculties  to  observe 
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and  avoid  danger,  and  that  he  must  be  presumed  to 
know  what  the  ordinary  use  of  his  faculties  would 
make  apparent  to  him.  This  was  equivalent  to  saying 
that  he  might  not  he  careless  of  his  own  safety,  if 
the  defendant  was  to  he  liahle." 

Nagle  v.  IshraMtsen  Co.,  177  F.2d  163,  164. 

It  is  a  matter  of  common  knowledge,  particularly  within 
the  scope  of  judicial  notice  by  a  court  experienced  in 
cases  of  admiralty  and  maritime  jurisdiction,  that  pipe 
railings,  exactly  the  same  in  design,  construction  and  pur- 
pose as  those  surrounding  what  would  otherwise  have 
been  two  open  sides  at  the  head  of  the  ventilator  shaft 
in  masthouse  No.  2  aboard  the  "Linfield  Victory"  have 
been  in  use,  and  furnishing  at  least  reasonable  safety, 
for  many  years  along  the  edges  of  catwalks  located  high 
above  the  floor  or  deck  of  engine  rooms;  along  the 
athwartship  edges  of  boat  decks,  bridge  decks  and  flying 
bridge  decks  located  high  above  the  level  of  the  main 
deck;  along  the  port  and  starboard  edges  of  decks  high 
above  the  water  through  which  a  ship  may  be  navigated 
and  that  around  the  edges  of  uncovered  hatches  in  decks 
below  the  main  deck  of  ocean-going  vessels  there  is  never 
anything  provided  in  the  way  of  barricades  excepting  a 
temporary  rope  or  chain  strung  through  holes  or  links 
attached  to  stanchions  located  at  the  four  corners  of  such 
hatches.  Such  appliances  have  always  been  considered 
as  all  that  is  reasonably  required  to  warn  a  normal  sea- 
man of  the  presence  of  the  possible  danger  of  falling 
from  such  catwalks  or  decks  or  into  open  hatches  or  to 
prevent  such  seaman  from  inadvertently  falling  to  the 
surface  below.  {Desrochers  v.  U.S.,  105  F.2d  919,  920.)  Tt 
is,  therefore,  respectfully  su])mitted  that  this  Court  should 
hold,  as  a  matter  of  law,  that  the  pipe  railings  surround- 
ing the  two  sides  of  the  ventilator  shaft  which  would 
otherwise  have  been  open  were  standard  equipment  and 
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all  that  was  required,  in  the  exercise  of  reasonable  care, 
to  make  the  place  reasonably  safe.  As  this  Court  said, 
with  reference  to  similar  pi])e  railings  located  in  the 
engine  room  of  a  ship, 

"On  each  side  of  the  boilers  were  installed  the 
customary  hand  rails  about  three  feet  above  the 
flooring.  They  were  of  smooth  piping  about  half  an 
inch  in  diameter.  They  served  the  normal  ship's 
function  of  affording  the  tire  room  crew  an  appli- 
ance upon  which  they  could  take  hold  when  the 
vessel  is  working  in  a  sea."  {Vileski  v.  Pacific- 
Atlantk  S.8.  Co.,  163  F.2d  553,  554.) 

It  is  obvious  that  no  seaman  could  slip  through,  crawl 
or  roll  under  or  climb  over  a  two-course  pipe  railing 
along  the  sides  of  a  high  catwalk  in  an  engine  room  and 
fall  to  the  deck  below  and  injure  himself  if  instead  of 
the  customary  pipe  railings  a  six  foot  solid  steel  fence 
or  a  six  foot  heavy  wire  screen  is  installed  along  the 
edges  of  such  catwalk.  The  same  is  true  with  reference 
to  the  catwalks  running  fore  and  aft  high  above  the 
main  decks  of  all  ocean-going  tankers;  athwartship  edges 
of  decks  high  above  the  main  deck;  and  the  fore  and 
aft  edges  of  decks  high  above  the  level  of  the  ocean. 
It  is  also  obvious  that  it  would  have  been  impossible  for 
Hutchison  to  have  gotten  into  the  ventilator  shaft,  re- 
gardless of  whether  he  was  drunk  or  sober,  of  sound  or 
unsound  mind,  ordinarily  careful  or  grossly  careless  or 
even  if  he  wanted  to  commit  suicide,  in  the  event  the 
head  of  the  shaft  had  been  covered  with  a  steel  plate, 
a  hea^^'  screen,  heav>^  gratings  or  planks  of  wood  or  if 
the  starboard  and  aft  sides  of  said  shaft  at  the  head 
thereof  had  been  physically  inaccessible  under  any  pos- 
sible circumstances  by  the  presence  of  heavy  vertical 
screens  or  steel  plates. 

In  the  argument  of  appellee's  attorney  to  the  jury  and 
in  her  memorandum  in  opposition  to  appellant's  motion 
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for  judgment  notwithstanding  the  verdict,  the  same  theory 
was  advanced  and  appealed  both  to  the  jury  and  to  the 
trial  judge.  As  stated  in  the  written  memorandum  it  is, 
as  follows:  "If  using  reasonable  care  to  make  the  place 
reasonably  safe  means  making  it  at  the  same  time  abso- 
lutely safe,  whether  by  use  of  screens  or  other  devices, 
the  defendant  is  still  required  to  do  what  is  necessary 
to  provide  a  reasonably  safe  place.  An  employer  is  not 
excused  from  acting  reasonably  to  make  a  place  of  work 
reasonably  safe  just  because  such  an  act  entails  doing 
something  which  coincidentally  makes  the  place  absolutely 
safe."    (Page  11.) 

Appellant  locks  horns  with  the  apj^ellee  on  this  fal- 
lacious proposition.  It  has  been  authoritatively  estab- 
lished by  much  precedent  that,  as  a  matter  of  laiv,  the 
employer  of  a  seaman  is  not  an  insurer  or  guarantor  of 
his  safety  and  is  under  no  obligation  whatever  to  provide 
an  appliance  or  a  place  of  work  which  is  absolutely  safe 
so  that  it  is  impossible  for  the  seaman  to  be  injured.  The 
phrases  "reasonably  safe"  and  "absolutely  safe"  are  not 
synonymous.  The  legal  duty  imposed  upon  the  employer 
of  a  seaman  does  not,  under  any  circumstances,  reach 
the  point  where  it  is  required  to  exercise  reasonable  care 
to  make  the  place  of  work  absolutely  safe.  If  the  law 
were  otherwise,  every  employer  of  seamen  would  be  re- 
([uired  to  exercise  a  sufficient  amount  of  foresight  and 
care  to  absolutely"  insure  or  guarantee  the  safety  of  each 
seaman  in  order  to  avoid  the  contingency  that  the  whim 
or  caprice  of  some  jury  might  cause  it  to  make  such  a 
finding. 

The  legal  chify  of  the  employer  stops  belou-  the  ex- 
tremely high  status  of  absolute  safety  and  tw  jury  is 
permitted  to  find  otherwise.  The  established  standards 
of  care  and  safety  are,  respectively,  "reasonable  care" 
and  "reasonable  safety".    No  more  can  be  squeezed  out 
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of  tlio  cases  where  these  propositions  have  been  submitted 
foi-  decision  as  disputed  questions  of  law. 

Ai)pellant  is  aware  of  the  languajt^e  used,  in  many 
cases,  that  an  employer  is  required  to  "exercise  reason- 
able care  to  provide  a  safe  place  to  work."  These  gen- 
eral observations  are  not  precedent  supporting  a  conten- 
tion that  the  legal  standard  is  absolute  or  un(iualified 
safety.  This  specific  j)oint  was  not  involved  in  any  of 
these  many  cases  as  a  disputed  question  of  law.  The  point 
lurked  in  the  background  but  was  not  distinctly  involved 
or  ruled  ii|)()ii.  (Pacific  S.S.  Co.  r.  Peterson,  27S  T^.S. 
130,  i:](i,  ?:;  L.Kd.  220,  223.) 

The  jury  jjrobably  "found"  that  the  appellant  had 
not  acted  with  reasonable  care  to  make  masthouse  No.  2 
reasonably  safe  for  the  sole  reason  that  it  had  not 
anticipated  a  remote  possihility  and  had  not  used  the 
extreme  precaution  of  making  the  ventilator  shaft  in  said 
masthouse  ahsoliiteli/  imenterahle.  Assume  that  the  trial 
court  had  instructed  the  jury  as  follows:  "You  are  in- 
structed that  the  shij)  owner  is  not  an  insurer  or  guar- 
antor of  the  safety  of  any  seaman  and  that  no  duty  is 
imposed  upon  such  employer  to  make  the  j^lace  of  work 
or  the  appliances  appurtenant  thereto  absolutely  safe; 
but,  on  the  other  hand,  if  you  tind  that  reasonable  care 
on  the  part  of  the  shi])  owner  required  it  to  provide  a 
place  of  Avork  and  a])pliances  which  wei'e  absolutely  safe, 
to  the  end  that  it  Avould  be  utterly  impossible  for  a  sea- 
man to  be  injured,  then  you  wull  be  justified  in  finding 
that  the  shij)  owner  was  guilty  of  negligence  if  it  did 
not  make  such  ])lace  of  work  or  the  appliances  appur- 
tenant thereto  absolutely  safe."  Woidd  this  Court  ap- 
prove s){ch  an  histrnction  if  it  had  been  given  to  the  jury 
in  the  case  at  bar?  If  the  answer  is  in  the  negative  the 
judgment  must  be  reversed. 
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The  standards  of  care  and  safety  imposed  upon  the 
employer  of  a  seaman  are  questions  of  law,  not  of  fact. 
These  standards,  as  a  matter  of  law,  are  ''ordinary  care" 
and  "reasonable  safety."  {Seaboard  A.L.R.  Co.  v.  Hor- 
ton,  233  U.S.  492,  34  S.Ct.  635,  58  L.Ed.  1062;  Baltimore 
S  Ohio  S.W.  R.  Co.  V.  Carroll,  280  U.S.  491,  50  S.Ct.  182, 
74  L.Ed.  566;  Atlantic  Coast  Line  R.  Co.  v.  Dixon,  189 
F.2d  525,  cert.  den.  342  U.S.  830,  98  L.Ed.  628;  Vojkovich 
V.  Ursich,  49  C.A.2d  268,  121  P.2d  803.)  Therefore,  no 
jury  can  be  permitted  to  "find"  in  a  case  premised  upon 
the  Jones  Act,  that  "reasonable  safety"  requires  "abso- 
lute safety."  If  it  were  otherwise  any  jury  could  change 
the  established  legal  standard  of  reasonable  safety  to  a 
standard  of  absolute  safety;  and  thus  impose  the  re- 
quirement, as  a  question  of  fact,  that  the  employer  insure 
the  safety  of  the  employee. 

If  the  verdict  of  the  jury  in  this  case  is  upheld  on 
the  theory  that  it  was  lawfully  entitled  to  find,  as  a  ques- 
tion of  fact,  that  reasonable  care  and  foresight  required 
the  appellant  to  physically  block  all  possibility  that  Hut- 
chison coidd  fall  to  the  bottom  of  the  ventilator  shaft, 
then  the  masthouse  of  every  one  of  the  several  hundred 
Victory  ships  will  have  to  be  revised  or  rebuilt  to  avoid 
the  application,  as  precedent,  of  the  judgment  of  this 
Court.  Such  holding  would  also  apply  to  catwalks,  all 
deck  edges  and  lower  deck  hatches  on  all  ships  of  the 
American  Merchant  Marine  and  cargo  vessels  owned  or 
operated  by  the  United  States.  Does  the  Court  feel  justi- 
fied in  taking  this  leap  beyond  the  orbit  of  established 
precedent? 

It  i9  a  presumption  of  law,  which  the  jury  and  the 
trial  court  were  bound  to  accept  ("rubber  stamp":  if  one 
chooses  to  colloquially  express  it)  in  the  absence  of  direct 
or  indii-ect  evidence  controverting  it,  that  the  masthouse 
and    its    appurtenances    were    standard    and    customary 
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equipment.  Amundsen's  testimony  as  to  screens  and  ad- 
ditional bars  across  the  starboard  side  of  the  access  shaft 
and  a  ladder  in  the  ventilator  shaft  "on  other  ships"* 
and  Crawford's  testimony  that  he  had  seen  heavy  ver- 
tical screens  surrounding  a  ventilator  shaft  on  some  ship, 
does  not  prove  or  tend  to  prove  that  the  "Linfield  Vic- 
tory" masthouse  No.  2  was  not  in  strict  accordance  with 
standard,  adequate,  accepted  and  customary  design  and 
construction. 

It  was  the  legal  duty  of  the  United  States  of  America, 
the  owner  of  the  "Linfield  Victory"  pursuant  to  the 
bare-boat  charter,  appellant's  Exhibit  ''B",  to  deliver 
the  vessel  to  appellant,  "so  far  as  due  diligence  can 
make  her  so,  *  *  *  well  and  sufficiently  tackled,  ap- 
parelled, furnished  and  equipped,  and  in  every  respect 
seaworthy  *  *  *  and  in  all  respects  fit  for  serince."  (Part 
II,  Clause  1,  Appellant's  Exh.  "B".) 

It  is  a  presumption  of  law,  binding  upon  the  court 
and  the  jury,  in  the  absence  of  direct  or  indirect  con- 
troverting evidence,  that  the  responsible  agents  of  the 
government  charged  with  the  legal  duty  of  performing 
the  obligations  of  the  government  fully  discharged  their 
official  duty  and  exercised  at  least  ordinary  care  with 
reference  thereto.  The  Congress  has  recognized  and  pro- 
vided by  statute  that  the  "American  Bureau  of  Shipping" 
is  a  governmental  agency.  (41  Stat.  998,  49  Stat.  1987, 
2016,  46  U.S.C.  881.)  It  is  therefore  a  presumption  of 
law,  disputable  but  binding  unless  controverted,  that  the 
vessel  at  the  time  of  delivery  was  in  "Class  A-1"  as 
prescribed  by  the  "American  Bureau  of  Shipping".  Pur- 


*Hutehison  fell  liead  first  down  the  ventilator  shaft.  Therefoie 
the  absence  of  a  ladder  therein  or  bars  across  the  access  stiaft  could 
not  be  a  proximate  cause  of  the  injury  or  death.  He  did  not  injure 
his  hands  or  arms.  Therefore  he  must  have  been  inert.  Otherwise 
he  would  have  stretched  his  arms  out  to  break  the  effect  of  the  fall. 
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suant  to  the  aforementioned  contractual  oblip^ations  of 
the  government  it  was  the  official  duty  of  the  Coast  Guard 
marine  inspectors  to  exercise  ordinary  care  in  deter- 
mining that  the  vessel  was  so  far  as  due  diligence  can 
make  her  so,  well  and  sufficiently  tackled,  appareled,  fur- 
nished and  equipped,  in  every  respect  seaworthy,  and 
in  all  respects  fit  for  service.  The  bare-boat  charter  also 
l)rovided  that  the  appellant  was  prohibited  from  making 
any  structural  changes  in  the  vessel  or  any  changes  in 
the  appurtenances  thereof  without  in  each  instance  first 
securing  the  written  approval  of  the  government.  (Part 
IT,  Clause  11.)  The  vessel  was  not  ''controlled"  by  ap- 
pellant; and  the  averment  that  appellant  controlled  it 
is  unproved.    (Para.  IV,  complaint.) 

In  the  absence  of  actual  or  constructive  notice  to  the 
contrary,  the  appellant  was  entitled  to  rely  and  act  upon 
the  assumption  that  the  government  and  its  duly  con- 
stituted officials  had  fully  performed  all  their  obligations 
and  duties. 

Before  issuing  the  marine  inspection  certificate  referred 
to  in  Part  II,  Clause  1,  appellant's  Exhibit  "B",  it  was 
the  statutory  and  official  duty  of  the  United  States  Coast 
Guard  to  carefully  inspect  the  vessel  throughout  and 
satisfy  itself  that  such  vessel  was  of  a  structure  suitable 
for  the  service  in  which  she  was  to  be  employed  and  "in 
a  condition  to  warrant  the  belief  that  she  may  be  used 
in  navigation  as  a  steamer,  with  safety  to  life".  (60 
Stat.  1097,  46  U.S.C,  §391.)  It  was  also  the  statutory 
and  official  duty  of  the  United  States  Coast  Guard  not  to 
issue  a  certificate  of  inspection  with  respect  to  the  "Lin- 
field  Victory"  until  it  had  approved  the  vessel  and  her 
equipment  throughout.  (60  Stat.  1352,  46  U.S.C,  §399.) 
In  the  absence  of  evidence,  direct  or  indirect,  to  the  con- 
trary, the  law  presumes  that  the  United  States  Coast 
Guard  officials  performed  their  official  duty  and  that  in 
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doing  so  they  exercised  at  least  ordinary  care.  Various 
Coast  Guard  inspectors  participated  in  the  annual  in- 
spections of  the  considerable  number  of  Victory  ships 
which  had  been  bare-boat  chartered  by  the  government 
to  appellant,  owned  by  the  appellant,  and  those  which 
appellant  w^as  operating  for  the  government  under  a 
general  agency  contract.  The  act  of  issuing  a  regular  cer- 
tificate of  inspection  for  each  such  vessel  constitutes  an 
official  and  impartial  opinion  that  each  of  said  vessels 
fully  complied  with  all  of  the  requirements  of  the  law, 
particularly  in  respect  of  safety  to  life.  This  official  opin- 
ion is  substantial  evidence.  The  certificates  of  inspection 
are  required  by  statute  to  "be  verified  by  the  oath  of  the 
Coast  Guard  official  signing  it".  (46  U.S.C,  §  399.)  There- 
fore each  such  certificate  is  an  affidavit.  It  is  the  equiva- 
lent of  personal  appearance  testimony  under  oath. 

Keeping  in  mind  the  contractual  obligations  and  duty 
of  the  United  States  of  America,  the  owner  of  the  "Lin- 
field  Victory",  as  provided  by  Part  II,  Clause  1,  Exhibit 
"B"  and  the  duties  imposed  by  the  provisions  of  §'^391 
and  399,  Title  46,  U.S.C,  upon  the  United  States  Coast 
Guard  inspector  who  verified  appellant's  Exhibit  "B", 
said  certificate  is  evidence  under  oath  that  insofar  as  due 
diligence  could  make  her  so,  the  "Linfield  Victory"  was 
well  and  sufficiently  tackled,  appareled,  furnished  and 
equipped,  in  every  respect  seaworthy  and  in  all  respects 
fit  for  service  in  the  operation  of  the  appellant's  inter- 
coastal  service.  (Part  I,  Clause  B;  Part  II,  Clause  1, 
Bare-Boat  Charter  Agreement,  Exhibit  "B".) 

The  fact  that  the  United  States  of  America  as  the 
owner  of  the  vessel  retained  full  and  complete  control  of 
the  same  with  respect  to  structural  changes  or  changes  in 
the  appurtenances  when  considered  in  connection  with  tlie 
proposition  that  the  appellant  w^as  entitled  to  assume  that 
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as  far  as  due  diligence  could  make  her  so  the  vessel 
was  well  and  sufficiently  tackled,  appareled,  furnished  and 
equipped  and  in  every  respect  seaAvorthy  and  in  all  re- 
spects fit  for  service,  is  of  the  utmost  importance  in  de- 
termining whether  any  jury  would  be  entitled  to  find,  on 
the  basis  of  the  material,  relevant  and  competent  evidence 
in  the  record  of  the  case  at  bar,  that  the  appellant  negli- 
gently failed  to  anticipate  that  an  incident  such  as  the  pre- 
cipitation of  Hutchison  to  the  bottom  of  the  ventilator 
shaft  in  the  port  compartment  of  masthouse  No.  2  was 
a  reasonable  possibility;  against  which  the  appellant  was 
required  to  take  some  affirmative  step  in  order  to  prevent 
the  same.  Appellant  contends  that  there  is  absolutely 
no  basis  in  the  record  upon  which  the  jury  could,  as  dis- 
tinguished from  whether  it  should,  have  made  such  find- 
ing. 

There  is  no  direct  evidence  showing  or  from  which  it 
can  be  reasonably  inferred  that  Hutchison  was  precipi- 
tated or  fell  into  the  ventilator  shaft  on  April  24,  1951 .  Aj)- 
pellee  averred  in  the  comi)laint  that  the  exact  date  of  the 
fall  was  April  24,  1951.  There  is  no  evidence  to  the  effect 
that  his  body  was  dressed  in  tlie  same  clothing  he  had 
w^orn  during  the  morning  of  that  date.  The  ship  was 
moored  to  a  dock.  It  was  the  burden  of  appellee  to  show^ 
by  evidence  that  the  relationship  of  employer  and  em- 
ployee was  in  full  force  and  effect  at  the  precise  time 
of  the  fall  and  that  Hutchison  was  also  acting  in  the 
course  of  his  employment.  She  was  required  to  introduce 
affirmative  evidence  from  which  the  jury  could  reasonably 
infer  when,  how  and  ivhy  Hutchison  got  into  th(^  venti- 
lator shaft.   She  completely  failed  to  do  so. 

The  trial  court  hneiv  that  the  jui-y  could  not  say  when 
the  fall  occurred  and  refused,  for  that  i-eason,  to  submit 
an   interrogatory   reciuiring  a  definite   answer   as   to   the 
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date  and  time.  (R.T.  p.  808;  T.R.  p.  538.)  The  single  fact 
that  Hutchison's  dead  body  was  found  in  the  bottom 
of  the  shaft  on  April  30,  1951  plus  the  testimony  of 
Amundsen  and  Kalnin  does  not  furnish  a  premise  upon 
which  to  deduce  reasonable  inferences  on  the  vital  ele- 
ments of  when,  how  and  why  he  happened  to  get  there. 
The  evidence  introduced  by  appellee  left  these  matters 
solvable,  if  at  all,  only  by  resort  to  guesswork,  surmise 
and  conjecture.  That  is  not  enough.  There  is  no  evi- 
dence showing  that  the  degree  of  light  was  inadequate 
under  the  conditions  existing  on  April  24, 1951. 

Affirmative  evidence  offered  by  appellee  supplies  what 
amounts  to  conclusive  proof  that  masthouse  No.  2  and  its 
appliances  were  and  each  thereof  was  at  least  reasonably 
safe.  Kalnin  testified  that  masthouse  No.  2  and  the  access 
shaft  containing  the  ladder  were  used  constantly  by  sea- 
men and  longshoremen  during  the  more  than  four  months 
that  he  was  a  member  of  the  crew.  He  had  also  been  a 
crew  member  on  several  other  Victory  Ships. 

With  reference  to  the  specific  date  upon  which  the  ap- 
pellee claims  that  Hutchison  was  in  some  manner  precipi- 
tated to  the  bottom  of  the  ventilator  shaft,  the  testimony 
of  Kalnin  and  Amundsen  shows  without  conflict  that 
Hutchison,  Amundsen  and  other  fellow  crew  members, 
without  the  slightest  compulsion  used  the  masthouse  deck 
area,  the  appliances  therein  and  the  access  shaft  with  the 
ladder  without  any  difficulty,  incident  or  accident.  Amund- 
sen opened  the  masthouse  door  at  8:00  a.m.  It  is  a  pre- 
sumption that  it  remained  open  in  the  absence  of  direct 
evidence  that  it  was  thereafter  closed.  Amundsen  and 
others  went  down  at  8:00  o'clock,  up  at  about  10:15  o'clock, 
down  at  about  10:30;  up  somewhere  around  11:30  for 
lunch,  down  at  1 :00  o  'clock  and  up  again  at  3 :00  p.m.  when 
work  was  completed.   Hutchison  had  used  the  ladder  on  at 
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least  two  occasions,  once  when  he  came  up  for  coffee  with 
the  rest  of  the  crew  and  next  when  he  went  down  after 
coffee.  If  Amundsen's  testimony  is  accepted  at  face  value, 
Hutchison  also  used  the  ladder,  without  incident,  at  least 
a  third  time.  Anmndsen  testified  that  he  saw  Hutchison 
go  out  the  door  at  the  lower  deck  level  into  the  access 
shaft  and  "walk  up  the  ladder".  Amundsen  did  not  say 
that  he  saw  Hutchison  start  up  the  ladder.  If  Amundsen 
could  see  Hutchison  enter  the  access  shaft  and  walk  up 
the  ladder,  it  is  a  reasonable  certainty  that  the  degree  of 
visibility  at  that  point  was  adequate.  He  could  not  have 
seen  Hutchison  ''walk  up  the  ladder"  without  the  presence 
of  light,  natural  or  artificial. 

The  smii  and  substance  of  the  whole  matter  is  that  the 
seamen  who  were  using  the  masthouse  and  the  ladder  on 
April  24,  1951,  saw  absolutely  nothing  connected  with  the 
masthouse,  the  appliances  thereof,  the  access  shaft,  the 
ladder  therein,  or  the  degree  of  visibility,  which  indicated 
to  any  one  of  them  that  there  was  anything  connected 
therewith  which  was  in  any  sense  not  at  least  reasonably 
safe.  None  of  these  men,  with  actual  knowledge  of  all  of 
the  existing  conditions  and  circumstances,  including  the 
element  of  visibility  or  light,  concluded  that  there  was  a 
possibility  that  Hutchison  might  have  fallen  into  the  venti- 
lator shaft.  They  could  see  no  reason  why  he  might  have 
done  so.  These  practical  on-the-spot  reactions  are  of 
conclusive  importance.  The  fact  that  all  of  them  were  able 
to  and  did  use  the  ladder  without  incident  or  accident,  in 
the  manner  in  which  and  pursuing  the  purpose  for  which 
the  masthouse  and  the  ladder  were  sup])lied  and  furnished, 
demonstrates  that  the  entire  combination,  under  the  condi- 
tions which  existed  on  April  24,  1951,  was  at  least  reason- 
ably safe. 

Hutchison  had  actual  notice  of  all  of  the  existing 
physical   facts,   including  the   degree   of  visibility.    This 
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appears  as  a  matter  of  law.  He  had  voluntarily  used  the 
facilities  at  least  twice  before  he  was  injured.  He,  there- 
fore, demonstrated  his  conclusion  that  there  was  no  lack 
of  reasonable  safety  in  connection  therewith. 

Late  in  May,  1951,  plaintiff's  witness  Castle  boarded 
the  ship  and  without  artificial  illumination  of  any  kind 
or  character  went  up  and  down  the  ladder  several  times. 
If  he  had  had  the  slightest  difficulty  in  doing  this  he 
would  have  said  so.  Also  late  in  May,  John  Hutchison — 
not  a  seaman — w^ent  aboard  the  ship  and  was  "in  all 
parts  of  the  particular  section  of  the  masthouse".  This 
would  include  the  access  shaft  and  the  ladder  located 
therein.  George  E.  Wise,  not  a  seaman,  boarded  the  vessel 
on  May  10,  1952.  He  got  from  the  masthouse  deck  level 
onto  the  ladder,  partially  descended  it  and  thereafter 
climbed  up  and  got  back  onto  the  masthouse  deck  level.  If 
he,  with  a  direct  interest  in  the  result  of  the  trial,  had 
had  the  slightest  difficulty  in  doing  this  he  would  have 
said  so. 

The  foregoing  evidence,  offered  by  appellee  and  by 
which  she  is  bound,  demonstrates  that  when  used  with 
even  a  modicum  of  care,  the  inside  of  the  port  com- 
partment of  masthouse  No.  2  and  everything  leading  there- 
from to  the  lower  deck  levels  by  means  of  the  ladder  in  the 
access  shaft  were  and  each  thereof  was  reasonably  safe 
and  reasonably  sufficient  and  provided,  as  a  matter  of 
law,  a  reasonably  safe  means  of  ingress  and  egress  to 
and  from  the  place  of  work.  This  is  all  that  the  law 
requires  and  no  jury  can  be  permitted  to  say  otherwise. 

Appellee  claimed  in  the  opening  argument  to  the  jury 
that  Hutchison  was  precipitated  into  the  ventilator  shaft 
at  approximately  11:00  a.m.  on  April  24,  1951.  When  the 
fallacy  of  this  contention  was  pointed  out  in  appellant's 
argument  to  the  jury,  appellee's  attorney,  in  his  closing- 
argument,  equivocated  on  this  subject  and  stated  aj^pellee 
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was  not  contending'  that  the  accident  happened  at  any 
particular  time.  Amundsen's  testimony  that  he  saw 
Hutchison  "walk  up  the  ladder"  at  sometime  around 
11  :00  a.  m.  and  that  Hutchison  did  not  come  back  into 
hold  No.  2  thereafter,  does  not  prove  or  tend  to  prove 
that  Hutchison  fell  into  the  ventilator  shaft  at  that  time. 
If  Anmndsen  actually  saw  Hutchison  "walk  up  the 
ladder"  he  observed  him  walk  all  the  way  up  the  ladder. 
Kalnin's  testimony  is  positive  on  the  proposition  that 
Hutchison  came  up  from  hold  No.  S  at  about  ten  min- 
utes to  twelve  and  that  Hutchison  used  the  access  shaft 
ladder  for  his  ascent  on  this  occasion;  and  that  he  there- 
after saw  Hutchison  either  in  or  just  leaving  the  mess- 
room.  He  could  not  have  been  referring  to  coffee  time 
because  he  mentioned  a  "hoivJ  of  soup".  Kalnin's  testi- 
mony is  positive  on  the  proposition  that  he  was  standing 
at  the  winches  at  the  aft  end  of  hatch  No.  3  all  during 
the  time  from  1 :00  p.m.  when  the  men  resumed  their  work 
to  and  including  3:00  p.m.  when  all  the  work  was  finished 
and  that  Hutchison  was  not  on  deck  at  any  time  within 
that  period.  Therefore  Hutchison  could  not  have  at- 
tempted to  descend  the  ladder  at  any  time  between  1 :00 
p.m.  and  3 :00  p.m. 

How,  when  and  why  Hutchison  was  precipitated  to  the 
bottom  of  the  ventilatoi-  shaft  is,  so  far  as  the  evidence 
is  concerned,  a  com])lete  mystery.  This  mystery  cannot 
be  solved  by  a  resort  to  s])eculation,  surmise  or  conjec- 
ture. {Union  Oil  Co.  of  Calif,  v.  Hunt,  111  F.2d  269,  277- 
278.) 

In  the  trial  court,  the  ai)pellee  relied  upon  the  utterly 
isolated  statement  of  the  Sujjreme  Court  in  the  case  of 
Lavender  v.  Kurn,  as  follows: 

"Tt  is  no  answer  to  say  that  the  Jury's  verdict 
involved  speculation  and  conjecture.  Wlionever  facts 
are    in    dispute    or    the    evidence    is    such    that    fair- 
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minded  men  may  draw  different  inferences,  a  measure 
of  speculation  and  conjecture  is  required  on  the  part 
of  those  whose  duty  it  is  to  settle  the  dispute  by 
choosing  what  seems  to  them  to  be  the  most  reason- 
able inference."  {Lavender  v.  Kurn,  227  U.S.  645, 
653,  90  L.Ed.  916,  923.) 

Never  at  any  time  before  or  at  any  time  since  has 
the  Supreme  Court  intimated  that  speculation  {intnition) 
or  conjecture  may  be  used  by  a  jury  as  the  basis  of  a 
finding  that  a  defendant  is  guilty  of  actionable  negligence. 
It  is  obvious  that  where  "there  is  an  evidentiary  basis 
for  the  jury's  verdict,  the  jury  is  free  to  {reasonably ;  not 
arhitrarily)  discard  or  disbelieve  whatever  facts  are  in- 
consistent with  its  conclusion".  The  deduction  of  the 
most  reasonable  inference  from  disputed  facts  or  con- 
flicts in  the  evidence  is  not  "speculation  and  conjecture". 
Perhaps  Mr.  Justice  Murphy  was  a  student  of  semantics, 
(cf.  Webster's  New  International  Dictionary,  Second  Edi- 
tion, Unabridged,  page  2417.)  He  probably  used  the 
word  "speculation"  in  the  sense  of  definition  number  3, 
as  follows : 

"The  faculty,  act,  process,  or  product  of  intellec- 
tual examination  or  search;  a  conclusion,  opinion,  or 
decision  reached  as  a  result  of  thought  and  reasoning; 
esp.,  reasoning  taking  the  form  of  prolonged  and 
svstematic  analysis ; 


*  *  *    ?  > 


He  obviously  did  not  use  the  word  within  the  meaning 
of  definition  number  4,  as  follows:  "Loosely,  conjecture ; 
guesswork;  surmise;  as,  his  statement  was  mere  specula- 
tion." One  of  the  definitions  of  the  noun  "conjecture", 
in  the  same  dictionary,  at  page  564,  is  as  follows:  "Con- 
clusion from  appearances  or  indications;  a  ground  for 
such  conclusion."  It  is  not  conceivable  that  he  used  the 
word  as  authorizing  a  jury  "to  form  an  opinion  or  judg- 
ment  upon  what   is   recognized   as   insufficient   evidence" 


or  "to  arrive  at  by  conjecture  or  to  make  conjectures 
as  to;  infer  conjecturally,  or  by  way  of  vsurmise;  to  form 
opinions  concerning,  on  grounds  confessedly  insufficient 
to  certain  conclusions. — v.i.  to  make  or  form  conjectures; 
esp.,  to  draw  conjectural  infei-ences ;  to  indulge  in  sur- 
mise." 

Appellant  contends  that  the  true  rule  established  by 
many  decisions  of  the  Supreme  Court  before  and  after 
the  decision  in  hdvciulcr  r.  Kiini,  su])ra,  is  that  no  jury 
may  predicate  a  verdict  or  a  finding  of  far-t  n])OTi  sjXH'nla- 
tion,   surmise    or   conjecture. 

Aj)pellee's  material.  c()m})etent  and  relevant  evidence 
is  insufficient,  as  a  matter  of  law,  to  support  findings 
of  fact  in  her  favor  with  ]-es])ect  to  the  essential  and  gen- 
uine issues  of  material  fact  raised  by  the  pleadings. 
Having  failed  to  establish  the  negligent  breach  of  any 
duty  owed  by  the  appellant  to  Hutchison  or  the  essential 
element  of  proximate  causal  connection  by  substantial 
evidence,  the  case  was  insufficient  to  be  submitted  to  the 
jury. 

There  is  also  an  insufficiency  of  substantial  evidence 
on  the  vital  subject  of  damage.  (Union  Oil  Co.  v.  Hunt, 
111  F.2d  269,  277-278.)  The  evidence  is  insufficient,  as  a 
matter  of  law,  to  su])])()rt  the  finding  of  the  jui-y  that 
a])])ellee  suffered  i)ecuniary  loss  in  the  total  sum  of  $50,- 
000.00  as  a  ])roximate  result  of  the  death  of  her  husband. 
The  actual  pecuniary  damage,  if  any,  suffered  by  ap- 
pellee was  necessarily  future  or  ])rospective  damage.  Tt  is 
elementary  that  future  damage  nmst  be  proved  by  a 
I)re])onderance  of  substantial  evidence  to  a  reasonable 
certainty. 

The  riglit  of  action,  //  (uni,  of  the  ])ersona1  i-ei)resenta- 
tive  of  tlie  deceased,  for  the  })ene(it  of  liis  sui'viving 
widow,    arose    immediately    upon    liis    death    and    the    ap- 
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pellant  then  became  responsible,  if  at  all,  in  damages  for 
the  probable  jDecuniary  loss  suffered  by  the  widow  as 
the  proximate  result  of  the  death. 

"But  this  pecuniary  loss  was  to  be  determined  by 

conditions  existing  at  the  time   of  the  death  of  the 

deceased  *  *  *". 

Siuioneaii    v.  Pacific  Elec.  Ry.   Co.,  166   Cal.   264, 
275-276,  136  Pac.  544. 

It  must  be  kept  in  mind  that  insofar  as  the  question  of 
inflation  is  concerned,  that  condition  was  in  existence  dur- 
ing the  entire  year  1950  and  up  to  and  including  the 
date  of  Hutchison's  death  on  April  24,  1951.  The  number 
of  dollars  which  he  earned  were  depreciated  dollars,  by 
reason  of  the  economic  situation  existing  in  the  United 
States  during  that  period  of  time.  The  present  worth  or 
value  of  the  future  deprivation  of  support  to  the  de- 
pendent wife  of  a  seaman  can  not  be  predicated  upon 
speculation,  surmise  or  conjecture  in  respect  of  a  mere 
possibility  that  there  might  be  a  future  and  additional 
depreciation  in  the  value  of  United  States  money.  The 
dollar  mif/hf  return  to  normalcy.  This  is  likewise  specu- 
lative and  therefore  unimportant.  The  only  basis  upon 
which  to  premise  a  reasonable  sum  as  representing  the 
present  value  of  an  actual  loss  of  probable  support  in- 
cludes the  certainty  of  the  continuation  of  federal  and 
state  income  taxes.  These  elements  must  be  considered 
in  determining  the  "take-home"  earnings.  {The  City  of 
Avalon,  156  F.2d  500,  501.)  No  proof  of  the  extent  to 
which  the  state  income  tax  for  1950  further  diminished 
the  gross  earnings  is  in  the  record  but  it  is  an  easy 
matter  to  calculate  from  the  information  in  tlie  federal 
return. 

"Although  it  thus  appears  that  the  damages  sus- 
tained are  largely  of  a  prospective  nature,  the  pe- 
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cuniary  loss  is  to  be  determined  by  conditions  ex- 
isting at  the  time  of  the  death,  taking  into  considera- 
tion in  measuring  it  the  prospective  benefits  of  which 
the  (beneficiary  was)  deprived.  *  *  *  The  jury  in 
considering  the  probable  future  benefits  which  would 
have  accrued  must  make  its  finding  as  to  the  present 
value  of  such  benefits  and  not  their  future  value." 
8  Cal  Jur.  pp.  1005-lOOG,  §  52. 

"Damages  which  are  uncertain,  contingent,  or  spec- 
ulative in  their  nature  can  not  be  made  the  basis 
of  a  recovery.  This  rule  is  applicable  in  actions  of 
contract,  and  subject  to  some  differentiation  as  to 
the  degree  of  certainty  required,  in  actions  of  tort. 
It  is  distinct  from  the  rule,  discussed  supra  §§  18-22, 
requiring  the  consequences  to  be  the  natural  and 
proximate  result  of  the  wrong.  From  it  results  the 
rule,  see  infra  §  28,  that  a  plaintiff  to  support  a  re- 
covery must  not  only  show  that  he  has  sustained  dam- 
age but  must   also   show  its  extent  with   reasonable 

certainty. 

*         *         * 

"Future  consequences.  Compensation  can  not  be 
based  on  a  mere  conjectural  probability  of  future 
loss.  So  an  award  for  future  disability  can  not  be 
based  on  mere  conjectures  and  ])robabilities.  Where 
a  plaintiff  claims  compensation  for  future  conse- 
([uences  of  an  injury  ordinarily  he  must  prove  with 
reasonable  certainty  that  such  consequences  will  hap- 
pen." 

25  C.J.S.,  pp.  489-491,  §  26. 

The  Su]n'eme  Court  has  established  the  precedent  that 
the  amount  of  damage  which  may  be  recovered  by  a  widow 
pursuant  to  the  provisions  of  the  Federal  Employers' 
Liability  Act  is  confined  to  "compensation  for  the  loss 
of  any  ])ecuniai'y  benefit  which  would  reasonably  have 
been  derived  by  her  from  the  decedent's  earnings." 
{Michigan  Central  R.  Co.  v.  Vreeland,  33  S.Ct.  192,  227 
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U.S.  59,  57  L.Ed.  417.)  The  jury  is  confined  to  a  consid- 
eration of  the  financial  benefits  which  might  reasonably 
be  expected  from  her  husband  in  a  pecuniary  way. 

In  Gulf,  Colof'ado  S  Santa  Fe  Ry.  Co.  v.  McGinnis, 
228  U.S.  173,  57  L.Ed.  785,  the  court  held  that  the  meas- 
ure of  damage  was  the  pecuniary  loss  sustained  by  de- 
pendent surviving  beneficiaries;  and  that  the  damage  "is 
limited   strictly  to   the   financial   loss   thus   sustained." 

The  only  evidence  in  resjoect  of  the  extent  of  pecuniary 
loss  consists  of  the  following:  Kalnin  testified  that  Hut- 
chison would  "make  average  wages  about  270  something 
a  month  jjIus  an^^vhere  from  $80  to  $100  a  month  over- 
time, which  was  an  average."    (R.T.  p.  169;  T.R.  p.  197.) 

"He  (Hutchison)  shipped  in  New  York  as  a.b.,  main- 
tenance." (R.T.  p.  115;  T.R.  p.  166.)  (It  will  be  agreed 
by  the  appellee  that  the  date  of  Hutchison's  emplo^anent 
in  New  York  was  April  17,  1951.) 

Mrs.  Hutchison's  testimony  is  as  follows:  I  and  Mr. 
Hutchison  filed  a  joint  (income  tax)  return,  respecting 
income  for  1950.  (R.T.  p.  304;  T.R.  p.  261.)  Whenever 
Mr.  Hutchison  came  off  of  a  trip  he  would  "give  me 
around  seventy-five  percent  or  thereabouts  of  his  money. 
And  he  kept  the  rest,  and  we  decided  where  to  put  it  and 
tvhat  to  do  with  it.  *  *  *  We  disposed  of  it,  however  we 
did,  in  the  hanl-  or  whatever  we  wanted  to  do  with  it.  You 
know  like  an/y  other  family  does,"  That  was  his  con- 
sistent practice.    (R.T.  pp.  305-306;  T.R.  pp.  262-263.) 

This  money  was  community  personal  property  and  the 
husband  retained  absolute  control  .over  it.  (Calif.  Civil 
Code,  §§  164,  172.) 

The  joint  income  tax  return  for  1950  is  appellee's  Ex- 
hibit 17.  This  shows  the  total  gross  wages  earned  by 
Hutchison  for  the  entire  year  as  the  sum  of  $4,705.96. 
The  amount  of  income  tax  withheld  at  the  source  from 
Hutchison's  gross  earnings  was  the  sum  of  $581.65.   There- 
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fore,  the  net  (take-home)  earnings  of  Hutchison  for  the 
entire  year  1950  was  the  sum  of  $4,124.31.  Seventy-five 
percent  x  4124.31  x  19  (the  full  life  expectancy  of  Mrs. 
Hutchison)  equals  the  total  sum  of  $58,600.18.  The  ''pres- 
ent value"  of  an  annual  annuity  of  $3,084.22  is  consider- 
ably less  than  $50,000.00,  the  amount  which  the  jury  found 
was  the  total  damage.  The  record  is  absolutely  silent  on 
the  vital  subject  of  what  proportion  of  the  seventy-five  per- 
cent urns  actually  used  or  necessary  for  Mrs.  Hutchison' s 
support  and  maintenance.  Therefore,  the  amount  of  the 
verdict  was  based  upon  mere  speculation,  surmise  and 
conjecture. 

There  is  no  evidence  in  the  record  showing  that  Hutchi- 
son earned  any  wages  during  1951  excepting  as  a  result 
of  his  employment  aboard  the  steamship  "Linfield  Vic- 
tory". This  employment  did  not  exceed  one  week  in 
April,  1951. 

The  decision  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  Chesapeake  d  Ohio  Ry.  Co.  v.  Kelly,  241 
U.S.  485,  60  L.Ed.  1117,  demonstrates  that  the  evidence 
in  the  case  at  bar  is  totally  insufficient  to  sustain  the 
finding  of  the  jury  that  the  total  pecuniary  loss  could 
be  the  total  sum  of  $50,000.00. 

The  jury  specifically  found  that  Hutchison  was  guilty 
of  negligence  which  proximately  contributed  to  his  death. 
(R.T.  p.  857;  T.R.  p.  574.)  It  also  found  that  such  negli- 
gence on  the  part  of  Hutchison  proximately  contributed 
onlji  to  the  extent  of  ten  percent  of  the  total  proximate 
cause  of  his  death.  (R.T.  p.  857;  T.R.  p.  574.)  The  jury 
was  required  to  use  as  a  premise  the  inferred  fact  that 
he  was  in  the  full  possession  of  his  normal  faculties;  and, 
under  the  instructions  given  by  the  coui-1,  make  a  definite 
implied  finding  that  Hutcliison  was  guilty  of  some  negli- 
gent act  or  omission  which,  in  natural  and  continuous 
sequence,  unbroken  by  any  efificient  intervening  cause  was 
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at  least  a  substantial  factor  in  j^roducing  the  injuries 
resulting  in  his  death  and  without  which  the  death  would 
not  have  occurred. 

It  is  an  absolute  certainty,  under  the  evidence  in  the 
record,  that  Hutchison  was  the  only  person  who  could 
have  been  guilty  of  any  affirmative  or  active  negligence 
proximately  causing  or  proximately  contributing  to  the 
personal  injuries  resulting  in  his  death.  There  is  no 
evidence  of  any  slippery  condition.  The  physical  equip- 
ment and  appliances  in  and  about  the  ventilator  shaft  in 
masthouse  No.  2  could  not  have  pushed,  thrown  or  caused 
Hutchison  to  slip  into  said  ventilator  shaft. 

The  absence  of  evidence  showing  that  it  was  not  reason- 
ably possible  for  Hutchison  to  have  observed  all  of  these 
physical  facts  consisting  of  the  inanimate  objects  such  as 
the  deck  inside  the  port  compartment  of  masthouse  No. 
2,  the  pipe  railings  surrounding  the  head  of  the  ventilator 
shaft,  and  the  access  shaft  containing  the  ladder,  leads 
to  the  inevitable  conclusion  that  his  own  affirmative  neg- 
ligent method  of  using  these  physical  objects  w^as  the 
sole  proximate  cause  of  his  injury  and  death.  He  had  a 
free  choice  of  routes,  either  one  of  which  he  could  have 
used  for  the  purpose  of  ascent  or  descent.  The  ladder 
at  the  aft  end  of  hatch  No.  3  was  available  all  during  the 
working  hours,  except  during  the  specific  times  when  a 
sling  was  either  being  raised  from  or  lowered  into  the 
hold  by  means  of  the  winch.  It  is  obvious  in  view  of  the 
evidence  that  the  men  w^ere  sweeping  and  cleaning  the 
holds,  that  there  would  not  be  constant  ascent  or  descent 
of  the  full  or  empty  dirt  slings.  There  would  necessarily 
be  considerable  intervals  of  time  between  each  raising 
or  lowering  of  a  dirt  sling  during  which  any  one  of  the 
men,  including  Hutchison,  if  he  desired  to  do  so,  could 
have  ascended  to  the  deck  from  the  hold  or  descended 
from  the  deck  into  the  hold  by  means  of  the  aft  hatch 
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coaming  ladder.  If,  as  appellee  ivants  everiihody  con- 
cerned with  this  case  to  do,  we  indulge  in  speculation, 
conjecture  and  surmise  to  the  extent  of  "inferring"  that 
the  masthouse  door  was  tightly  closed,  no  light  was  com- 
ing in  through  the  hollow  ventilator  tube,  or  from  the 
lower  hold  into  the  access  shaft;  that  Hutchison,  fully 
cognizant  of  the  fact  that  he  was  voluntarily  and  un- 
necessarily ascending  into  an  area  which  was  so  dark 
that  he  could  not  see  his  hand  in  front  of  his  face,  never- 
theless continued  to  ignore  the  hazard  of  such  foolhardy 
conduct,  it  follows  that  we  must  also  arrive  at  the  in- 
evitable conclusion  that  such  negligent  and  reckless  con- 
duct on  his  part  was  the  sole  proximate  cause  of  his  in- 
jury and  death.  {Bohannon  v.  U.S.,  1950  A.M.C.  1008, 
92  F.Supp.  700,  185  F.2d  678.) 

If,  which  appellant  seriously  and  strenuously  disputes, 
there  is  any  basis  for  the  application  of  the  doctrine  of 
comparative  negligence  here,  it  seems  obvious  that  the 
percentages  should  have  been  reversed  by  the  jury.  The 
finding  of  the  jury  that  negligence  on  the  part  of  Hutchi- 
son proximately  contributed  to  his  death  only  to  the  ex- 
tent of  ten  percent  of  the  total  proximate  cause  is  ridi- 
culous. It  is  directly  contrary  to,  and  unsupported  by, 
the  evidence.  (Of  course,  the  clearly  erroneous  and  "one 
sided"  instructions  and  "comments"  of  the  trial  court 
had  considerable  influence  in  leading  the  jury  astray.) 

The  evidence  shows  without  conflict  that  Hutchison  was 
66  inches  in  height.  The  masthouse  doorway  was  54  inches 
high.  If,  instead  of  properly  stepping  over  the  coaming  in 
an  effort  to  enter  the  masthouse  from  the  outside,  Hutchi- 
son negligently  stepped  upon  the  upper  edge  of  said  coam- 
ing and  remained  erect  he  could  very  easily  have  caused 
a  violent  contact  between  some  part  of  the  top  of  his  head 
and  the  upper  part  of  the  doorway.  If  this  occurred  he 
could  have  been   stunned,  lost  his  balance  and   sense  ,of 
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equilibrium,  come  in  violent  contact  with  the  upper  pipe 
railing  and  have  been  catapulted  to  the  bottom  of  the 
shaft.  Self-preservation  is  one  of  the  strongest  instincts; 
and  the  natural  reaction  of  a  man,  in  the  full  possession 
of  his  faculties,  in  falling  head-first,  would  be  to  stretch 
his  hands  out  ahead  of  him  to  break  the  force  of  the  fall. 
The  only  injuries  referred  to  by  Dr.  Glauser  in  his  deposi- 
tion were  confined  to  the  head.  He  mentioned  no  injury 
whatever  to  the  hands  or  arms;  not  even  a  bruise.  It  is, 
therefore,  reasonable  to  infer  that  Hutchison  was  not  in 
the  full  possession  of  normal  faculties  between  the  start 
of  the  fall  and  the  time  he  landed  on  his  head  at  the  bot- 
tom of  the  ventilator  shaft.  Did  he  suffer  a  dizzy  spell  or 
"black-out"  as  a  result  of  physical  exhaustion  stemming 
from  his  night  out  and  the  effort  of  an  overweight  man 
in  climbing  up  the  ladder  from  the  lower  hold! 

Appellee's  exhibit  15  (Log  Entries),  under  date  of  April 
30,  1951,  shows  that  from  1700  until  1900  (5  :00  p.m.  to  7  :00 
p.m.)  W.  R.  Sayer,  Lt.  Comdr.,  United  States  Coast  Guard, 
Merchant  Marine  Investigating  Unit,  was  aboard  the  ves- 
sel investigating  the  death  of  Hutchison.    This   activity 
was  conducted  pursuant  to  the  statute  which  provides 
"for  the  investigation  of  marine  casualties  involving 
loss  of  life  in  order  to  determine  whether  any  incom- 
petence, misconduct,  unshillfnlness  or  willful  violation 
of  law  on  the  part  of  any  licensed  officer,  pilot,  sea- 
man, employee,  owner  or  agent  of  such  OMTier  of  any 
vessel  involved   in   such   casualty,   or   any  inspector, 
officer  of  the  Coast  Guard,  or  other  officer  or  employee 
of  the  United  States,  or  any  other  person,  caused,  or 
contributed  to  the  cause  of  such  casualty.  *  *  *  The 
investigation  shall  determine,  as  far  as  possible,  the 
cause  of  any  such  casualty  or  accident,  the  persons 
responsible  therefor,  and  whether  or  not  the  United 
States   Government   employees   charged  with  the   in- 
spection of  the  vessel  or  the  vessels  involved  and  with 
the  examination  of  the  licensing  of  the  officers  thereof 
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have  properly  performed  their  duties  in  connection 
with  such  inspection,  examination  and  licensing.'' 
(R.S.  §4450,  36  Stat.  1167,  49  Stat.  1381,  50  Stat.  554, 
60  Stat.  1097,  46  U.S.C,  §IB5;  cf.  46  U.S.C.,  §636.) 

Kalnin's  testimony  shows  that  a  formal  hearing  was 
thereafter  conducted  by  the  Merchant  Marine  Investi- 
gating Unit  of  the  United  States  Coast  Guard,  at  Phila- 
delphia, Pennsylvania,  on  May  1,  1954.  It  is  a  presump- 
tion of  law,  binding  upon  the  Court  and  jury,  in  the  ab- 
sence of  controverting  affirmative  evidence,  that  the  Mer- 
chant Marine  Investigating  Unit  of  the  United  States 
Coast  Guard  performed  its  full  official  duty  pursuant  to 
the  requirements  of  the  statute.  It  is  most  significant  that 
with  full  information  with  reference  to  the  equipment  and 
appliances  in  and  about  masthouse  No.  2  aboard  the 
steamship  ^'Linfield  Victory"  and  all  of  the  circumstances 
which  could  be  ascertained  with  resjDect  to  the  cause  of  the 
death  of  Hutchison,  the  same  agency  of  the  government, 
the  United  States  Coast  Guard,  reinspected  and  recertifi- 
cated  the  same  vessel  in  the  identical  condition  in  which 
it  was  ,on  April  24,  1951.  Thus,  we  have  official  findings  of 
fact  made  by  the  United  States  Coast  Guard  Merchant 
Marine  Investigating  Unit,  and  the  marine  inspection 
unit,  to  the  effect  that  the  appliances  in  and  about  the 
ventilator  shaft  in  masthouse  No.  2  were  in  any  event 
reasonably  safe  to  life  and  had  no  causal  connection  with 
respect  to  the  personal  injuries  which  resulted  in  Hutchi- 
son's death. 

A  partial  list  of  cases  upon  which  appellant  relies  in 
support  of  its  contentions  under  this  subdivision  is  as  fol- 
lows: Moore  v.  Chesapeake  d  Ohio  R.  Co.,  340  U.S.  573, 
95  L.Ed.  547;  Bradij  v.  Southern  Ry.  Co.,  320  U.S.  476, 
88  L.Ed.  239;  Galloway  v.  U.S.  319  U.S.  372,  87  L.Ed. 
1458;  N.Y.  Central  R.  Co.  v.  Ambrose,  280  U.S.  486,  74 
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L.Ed.  562;  A.  T.  £  S.  F.  Ry.  Co.  v.  Toops,  281  U.S.  351,  74 
L.Ed.  896;  Northwestern  Pacific  Ry.  Co.  v.  Boho,  290  U.S. 
499,  78  L.Ed.  462;  Johnson  v.  Palmer,  etc.,  R.  Co.,  120  F. 
Supp.  202,  220  F.2d  279,  cert,  den,  75  S.Ct.  883,  349  U.S.  954, 
99  L.Ed.  1278;  Woods  v.  N.Y.  Central  R.  Co.,  222  F.2d 
551;  Simpson  v.  Standard  Oil  Co.,  223  F.2d  306;  Smith 
V.  Arcadia  Overseas  Freighter,  202  F.2d  141;  Repsholdt 
V.  U.S.,  205  F.2d  852;  Nagle  v.  Ishrandtsen  Co.,  Ill  F.2d 
163;  Gibson  v.  International  Freighting  Corp.,  173  F.2d 
591 ;  Eckenrode  v.  Penn.  R.  Co.,  164  F.2d  996 ;  Foster  v. 
Moore-McCormack  Lines,  Inc.,  131  F.2d  907;  Keiper  v. 
Northwestern  Pac.  R.R.  Co.,  134  C.A.2d  702,  286  P.2d  47 ; 
petition  of  personal  representative  for  a  writ  of  certiorari, 
significantly  denied,  100  L.Ed.  221 ;  Wigmore  on  Evidence, 
3rd  Edition,  Section  442;  Futterer  v.  Saratoga  Ass'n.  etc., 
31  N.Y.  Supp.  108. 

(e)  THE  COURT  ERRED  IN  aiVING  INSTRUCTIONS;  IN  ITS  IN- 
TERPOLATED COMMENTS  IN  RESPECT  OF  THE  EVIDENCE 
AND,  ALSO,  EXTRANEOUS  MATTERS;  AND  IN  REFUSING 
TO  GIVE  INSTRUCTIONS  REQUESTED  BY  APPELLANT;  IN 
REFUSING  TO  SUBMIT  SEPARATE  FORMS  OF  VERDICT  OR 
A  SPECIAL  INTERROGATORY  WITH  RESPECT  TO  THE 
AVERMENT  OF  PARAGRAPH  IX  OF  THE  COMPLAINT;  AND 
IN  REFUSING  TO  SUBMIT  APPELLANT'S  REQUESTED  IN- 
TERROGATORY NUMBER  3. 

The  assigned  errors  involved  here  are:  20,  24,  25,  26, 
27,  28,  29,  30,  33,  34  and  35. 

By  reference  thereto  appellant  incorporates  herein  and 
adopts  as  part  of  its  affirmative  argument,  each  of  the 
foregoing  assignments  of  error;  the  first,  second,  third 
and  fourth  sections  of  its  objections  and  exceptions  to  the 
instructions  and  comments  of  the  trial  court  and  to  the 
refusal  of  the  trial  court  to  give  appellant's  requested  in- 
structions (Specification  of  Errors,  supra);  and  the  oral 
proceedings  in  respect  of  the  subject  matter  of  paragraph 
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IX  of  the  comiDlaint  from  and  including  page  588,  line  7 
to  and  including  line  23,  page  591,  Reporter's  Transcript 
of  Proceedings;  T.R.  pp.  347-350.) 

Appellant  contends  that  instructions  to  a  jury  should 
be  simple,  concise,  direct,  distinct,  accurate,  impartial,  and 
confined  to  the  genuine  issues  of  material  fact  raised  by 
the  pleadings ;  and  that  if  a  trial  judge  exercises  the  privi- 
lege of  commenting  upon  the  evidence,  such  comments 
must  be  clearly  and  distinctly  separated  from  that  part 
of  the  charge  which  purports  to  state  the  law  applicable 
to  the  case;  and  above  all  should  be  fair  and  impartial  as 
between  the  parties.  {Sacramento  Suburban  Fruit  Lines 
Co.  V.  McKew,  36  F.2d  917,  919 ;  Lynch  v.  Oregon  Lumber 
Co.,  108  F.2d  283,  287 ;  Sperber  v.  Connecticut  Mut.  Life 
Ins.  Co.,  140  F.2d  25;  Virginian  Ry.  Co.  v.  Ar^nentrout, 
166  F.2d  400,  405;  McGlothan  v.  Pennsylvania  R.  Co.,  170 
F.2d  121,  124-125;  and  Home  Ins.  Co.  v.  Consolidated  Bus 
Lines,  179  F.2d  768,  772-773.) 

If  this  Court  will  read  the  oral  argmnents  of  the  re- 
spective attorneys  to  the  jury,  in  the  light  of  the  evidence 
in  the  record,  and  compare  the  arguments  with  the  in- 
structions given  by  the  trial  court  to  the  jury,  it  cannot 
fail  to  observe  that  the  trial  judge  in  his  instructions  and 
coimnents  to  the  jury  practically  cut  from  under  the  ap- 
pellant any  possible  chance  of  obtaining  a  jury  verdict  in 
its  favor  and  validified  the  contentions  of  appellee's 
attorney  on  practically  every  disputed  point.  For  ex- 
ample, in  the  opening  argument  of  appellee's  attorney,  he 
went  to  great  lengths  in  an  effort  to  convince  the  jury  that 
the  accident  occurred  at  or  about  11 :00  a.m.  on  April  24, 
1951.  When  that  argument  was  disclosed  to  be  fallacious 
in  the  argument  of  appellant's  attorney,  appellee's  at- 
torney in  his  closing  argument  took  the  position  that  it 
was  immaterial  when  or  at  what  time  the  accident  hap- 
pened.   The  trial  judge,  in  his  instructions,  erroneously 


173 
and  arbitrarily  told  the  jury  the  same  thing  and  went  even 
beyond  the  contentions  of  appellee's  attorney  by  stating 
that  neither  the  date  nor  time  of  the  accident  was  mate- 
rial!   (Assigned  errors,  33(j)  and  33 (k).) 

The  trial  judge  also,  for  all  practical  purposes,  nullified 
the  clearly  legitimate  argmiient  of  appellant's  attorney  to 
the  jury  in  respect  of  the  right,  as  a  question  of  fact,  of 
ajDpellant,  up  to  the  time  of  the  accident,  at  least,  to  act 
and  rely  upon  the  assumptions  that  the  government  as  the 
owner  of  the  vessel  had  exercised  ordinary  care  in  supply- 
ing whatever  appliances  were  required  in  and  about  the 
ventilator  shaft  to  provide  a  reasonably  safe  place  in 
which  to  work;  and  that  the  various  Coast  Guard  inspec- 
tors had  exercised  at  least  ordinary  care  and  correct  offi- 
cial judgment  in  determining  that  the  masthouse  and  its 
appliances  were  reasonably  safe.  The  appellant  had  actual 
notice  that  these  inspections  had  been  made  and  resulted 
in  the  official  determination  of  the  safety  of  at  least  forty- 
five  Victory  ships.  This  was  of  vital  importance  with 
respect  to  whether  or  not  the  appellant,  in  the  exercise  of 
reasonable  care  prior  to  the  accident,  was  required  to 
anticipate  that  any  ordinarily  careful  and  competent  able- 
seaman,  in  the  full  possession  of  normal  faculties  of  per- 
ception, might  in  some  mysterious  but  possible  manner  fall 
to  the  bottom  of  the  ventilator  shaft. 

Judge  Tolin  also  nullified  the  argument  based  on  the 
uncontradicted  evidence  that  the  United  States  Coast 
Guard,  after  having  conducted  investigations  required  by 
statute  to  ascertain  the  cause  of  Hutchison's  fall  to  the 
bottom  of  the  ventilator  shaft  and  with  full  knowledge  of 
the  fact  that  he  had  suffered  death  as  a  result  of  such  fall, 
subsequently  inspected  the  *'Linfield  Victory"  and  again 
issued  a  regular  certificate  of  inspection  without  requiring 
the  slightest  change  or  alteration  of  the  part  of  the  vessel 
involved  in  this  case.   The  trial  judge  ignored  or  misread 
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the  unambiguous  language  of  ^-SfiS,  Title  46,  U.S.C.  which 
required  the  United  States  Coast  Guard  to  officially  ascer- 
tain whether  any  incompetence,  misconduct  or  unskillful- 
ness  ,on  the  part  of  any  person  caused  Hutchison's  death; 
and  to  determine,  as  far  as  possible  "the  cause  of  any 
such  casualty  or  accident"  and  "the  persons  responsible 
therefor."  Thus,  the  purpose  of  the  inquiries  conducted 
by  the  United  States  Coast  Guard  at  Philadelphia,  on 
April  30  and  May  1,  1951,  was  the  same  as  the  purpose  of 
the  inquiry  during  the  trial  of  this  action  before  the  jury, 
to-wit:  Was  the  death  proximately  caused  by  a  negligent 
failure  to  supply  sufficient  appliances  in  and  about  the 
ventilator  shaft  in  masthouse  No.  2  of  the  "Linfield  Vic- 
tory" to  iDrovide  a  reasonably  safe  place  in  which  to  work! 
Judge  Tolin  was  also  apparently  unaware  of  the  obvious 
fact  that  the  sole  purpose  of  the  inquiries  made  by  the 
United  States  Coast  Guard  .officers  during  their  inspec- 
tions of  vessels,  as  a  condition  precedent  to  issuing  an 
"under  oath"  certificate  of  inspection,  is  to  determine 
whether  the  entire  vessel,  including  all  of  its  aj^purten- 
ances  and  appliances,  is  at  least  reasonably  safe.  (Title 
46,  '^^SQl,  399.) 

The  trial  judge  also  nullified  the  argument  of  appellant's 
attorney  in  respect  of  the  subject  of  negligence  on  the  part 
of  Hutchison  by  telling  the  jury  that,  in  the  opinion  of  the 
Court,  the  only  })ossible  basis  of  contributory  negligence 
would  be  the  mere  fact  that  Hutchison,  feeling  "rugged" 
and  with  a  "hangover",  went  about  masthouses  and 
climbed  up  and  down  ladders.  He  made  no  mention  of  the 
fact  that  the  manner  in  which  Hutchison  went  into  or 
about  the  masthouse  and  the  manner  in  which  he  may 
have  gone  up  and  down  a  ladder  and  the  circumstances 
under  which  he  did  so  were  of  vital  importance  in  deter- 
mining whether  Hutchison  was  contributorily  negligent,  or 
was  guilty  of  negligence  which  was  the  sole  i^roximate 
cause  of  his  death. 
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During  the  last  session  the  trial  court  was  presented 
with  specific  written  questions  prepared  by  the  jury.  He 
Avent  way  beyond  the  scope  of  the  questions  asked.  The 
record  shows  affirmatively  that  the  trial  judge  not  only 
formed  but  expressed  (in  the  absence  of  the  jury)  the 
opinion  that  plaintiff-appellee  was  entitled  to  recover  a 
verdict.  This  Court  will  recall  that  during  the  statement 
of  objections  and  exceptions  to  the  charge  the  trial  court 
said  that  he  was  of  the  opinion  that  Hutchison  had  a  right 
to  recover.  This  attitude  on  the  part  of  the  trial  judge, 
in  all  probability,  explains  the  one-sided  nature  of  the  in- 
structions given  and  the  comments  with  respect  to  matters 
entirely  extraneous  to  questions  of  law  which  could  have 
been  applicable  to  the  facts. 

All  of  appellant's  argument  hereinabove  with  reference 
to  the  genuine  issues  of  material  fact  raised  by  the  plead- 
ings and  the  subject  matter  of  paragraph  IX  of  the  com- 
plaint is  by  reference  thereto  incorporated  herein.  (Argu- 
ment, supra,  (a),  (a-1),  (a-2)  and  (d).) 

Immediately  after  appellant's  attorney  had  completed 
his  oral  argument  to  the  jury  the  trial  court  went  into 
considerable  detail  in  letting  the  jury  know  that  no  person 
could  possibly  know  what  might  go  on  in  the  jury  room. 
And  that  no  one  "can  compel  a  juror  to  tell  what  went  on 
in  the  jury  room  and  tvhat  the  jury  did  and  what  the  jury 
did  not  consider/'    (R.T.  pp.  719-722;  T.R.  pp.  460-461.) 

1.  The  matter  set  forth  in  assigned  error  33(a)  cannot 
be  justified  on  the  theory  that  it  is  either  an  instruction 
with  reference  to  any  matter  of  law  involved  in  the  case 
or  the  province  or  duty  of  a  jury.  It  was,  especially  in  the 
light  of  what  the  trial  court  had  told  the  jury  the  day 
before,  a  clear  invitation  to  the  jury  to  be  as  arbitrary  and 
capricious  as  it  might  choose  to  be.  Appellant's  requested 
instructions,  assigned  errors  34(a)  and  34(b)  are  accurate 
and  fair  statements  with  respect  to  the  province  and  duty 
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of  a  jury  and  should  have  been  given  in  lieu  of  the  lan- 
guage set  forth  in  assigned  error  33(a). 

Appellant's  requested  instructions  immediately  herein- 
above referred  to  were  based  upon  California  Jury  In- 
structions, Civil,  Nos.  1  and  6-A.  Of  course,  the  mere  fact 
that  suggested  forms  of  instructions  are  set  forth  in  Cali- 
fornia Jury  Instructions,  Civil,  does  not  ipso  facto  estab- 
lish their  accuracy;  but  with  respect  to  these  two  instruc- 
tions there  is  no  doubt  that  they  are  unimpeachable  upon 
any  possible  ground.  Therefore  the  trial  court  erred  in 
giving  the  inaccurate  instructions  with  respect  to  the  duty 
and  province  of  the  jury  and  in  failing  to  give  appellant's 
requested  instructions  upon  that  subject. 

2.  In  assigned  error  33(a-l),  the  trial  court  initiated 
its  erroneous  expansion  of  the  specific  and  sole  issue  of 
negligence.  The  only  averment  in  the  conq^laint  on  the 
subject  of  any  breach  of  any  duty  proximately  causing 
the  injuries  and  death  complained  of  is  the  averment  in 
paragraph  VIII:  ''That  said  injuries  were  directly  caused 
by  reason  of  the  negligence  of  the  defendant  in  that  it 
failed  and  neglected  to  supply  said  deceased  with  sufficient 
safety  appliances  in  and  about  said  ventilator  shaft  to 
provide  a  reasonably  safe  place  in  which  to  work". 

The  record  demonstrates  that  the  trial  court  was  deter- 
mined to  expand  this  sole  and  specific  issue  so  that  the 
jury  could  roam  at  will  throughout  the  length  and  breadth 
of  every  possible  factual  basis  of  liability  within  the  four 
corners  of  the  Jones  Act. 

In  assigned  error  33(1)  the  trial  court  gave  the  jury  a 
general  definition  of  "negligence".  This  permitted  the 
jury  to  decide  against  the  appellant  in  the  event  it  came 
to  the  conclusion  that  appellant  did  any  act  which  a  rea- 
sonably prudent  person  would  not  have  done  or  failed  to 
do  any  act  which  a  reasonably  prudent  person  would  have 
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done.  Every  time  the  trial  court  used  the  word  "negli- 
gence" in  its  instructions  the  jury  was  entitled  to  consider 
the  same  in  the  light  of  the  general  detinition  thereof 
which  had  been  given  to  them.  The  issues  w^ere  expanded, 
as  far  as  it  is  possible  to  do  so  in  the  instructions  referred 
to  in  assigned  errors  33(h)  and  (i).  No  one  can  tell  what 
the  jury  believed  it  could  or  could  not  do  by  the  language 
"You  are  not  to  go  beyond  the  nature  of  negligence  which 
was  charged"  (Assigned  error  30(w) ;  or  the  language 
"the  type  of  negligence  that  is  alleged"  (Assigned  error 
33(ee) ;  or  the  language  "the  particular  hind  of  negli- 
gence charged  here"  (Assigned  error  33 (ee)). 

It  is  the  contention  of  the  appellant  that  the  trial  court 
should  have  told  the  jury  distinctly,  directly,  concisely  and 
without  any  equivocation  or  contradiction  whatsoever  that 
if  the  plaintiff  had  not  proved  by  a  preponderance  of  evi- 
dence that  Hutchison  died  as  a  proximate  result  of  a  neg- 
ligent failure  on  the  part  of  the  defendant  to  sujDply  suffi- 
cient appliances  in  and  about  the  ventilator  shaft  to  pro- 
vide a  reasonably  safe  place  in  which  to  work,  the  verdict 
of  the  jury  would  have  to  be  in  favor  of  the  defendant. 

During  the  very  last  session,  within  an  hour  of  the  time 
the  jury  returned  its  verdict,  the  trial  court  stated  to 
them  as  follows:  "Now,  when  he  died  if  he  did  not  die 
because  of  negligence  she  has  no  claim.  If  he  did  not  die 
because  of  the  particular  kind  of  negligence  charged  here 
she  has  no  claim  upon  this  defendant.  But  if  he  did  die 
because  of  the  particular  negligence,  which  has  been 
charged  here,  then  her  right  accrued  the  moment  he  died." 
(R.T.  p.  840;  T.K.  p.  560.) 

The  word  "because"  is  not  a  definition  of  proximate 
cause.  This  language  also  revived,  in  the  same  paragraph, 
the  general  definition  of  "negligence";  and  the  instruction 
is  therefore  contradictory  and  conflicting  \\4thin  its  own 
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language.  There  was  no  withdrawal  of  the  instructions 
complained  of  in  assigned  errors  33(h)  and  33 (i).  These 
conflicts  and  contradictions  remained  in  the  charge. 

''Where  the  trial  court  has  given  an  erroneous  in- 
struction, it  may  be  withdrawn  so  as  to  overcome 
error  which  otherwise  might  exist.  But  the  with- 
drawal must  leave  no  doubt  in  the  minds  of  the  jury 
as  to  what  the  court  ultimately  declares  the  law  to  be. 
To  be  effective,  the  correction  must  be  clear  and 
specific. ' ' 

Seaboard  Air  Line  R.  Co.  v.  Bailey,  190  F.2d  812, 
815-816. 

The  trial  court,  in  the  case  at  bar,  did  not  at  any  time 
withdraw  the  instructions  which  erroneously  expanded  the 
sole  and  specific  issue  of  alleged  negligence  on  the  part  of 
the  defendant. 

Where  the  complaint  alleges  a  specific  negligent  omis- 
sion, the  trial  court  must  charge  on  said  specific  negligent 
omission  and  confine  the  issue  to  it.  {Atlantic  Coast  Line 
Co.  V.  Darden,  216  F.2d  125,  128;  Consolidated  Electric 
Co.  V.  Panhandle,  189  F.2d  777;  Terminal  R.  Ass'n.  v. 
Howell,  165  F.2d  135;  Fleyning  v.  Husted,  164  F.2d  65; 
Baer  Bros.  v.  Palmer,  158  F.2d  278;  Rashaw  v.  Central 
Vt.  Co.,  133  F.2d  253;  Illinois  Central  Co.  v.  Sitter,  122 
F.2d  279;  Schilling  v.  Del.  &  H.  R.  Corp.,  114  F.2d  69; 
Riley  v.  Sakow,  110  F.2d  345 ;  and  Carpenter  v.  Baltimore 
S  Ohio  R.  Co.,  109  F.2d  375.) 

3.  The  instruction  set  forth  in  assigned  error  33(c) 
is  unquestionably  erroneous  and  prejudicial.  The  jury 
had  been  told  that  its  duty  was  to  decide  the  (|uestions  of 
fact  submitted  to  it.  The  first  sentence  of  this  instruction 
told  the  jury  that  "no  exj)ei't  and  no  certificate  of  insj^ec- 
tion  may  suffice  for  your  duty".  "Suffice"  is  defined  in 
standard  dictionaries  as  follows:  "To  be  enough;  to  meet 
or  satisfy  a  need;  to  be  adequate  or  sufficient".   Ap2)ellant 
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does  not  contend  that  a  certificate  of  inspection  is  conclu- 
sive. It  is,  however,  quite  clear  that  if  the  Court  had 
correctly  told  the  jury  that  the  law  presumes  that  United 
States  Coast  Guard  officers  who  inspected  the  "Linfield 
Victory"  and  issued  the  certificate  ,of  inspection  fully  per- 
formed their  official  duties,  and  that  such  presumption 
was  binding  on  the  jury,  in  the  absence  of  direct  or  in- 
direct evidence  to  the  contrary,  then  the  certificate  of  in- 
spection and  what  it  stood  for  could  have  been  enough  to 
suffice  for  the  performance  of  the  jury's  duty. 

Appellant  contends  that  no  jury  can  ap^Droach  its  judg- 
ment or  verdict  independently  of  the  testimony  in  resj^ect 
of  the  experiences  (observations)  of  any  witness  for  either 
party  or  the  experience  of  any  other  body  or  inquirer 
which  has  been  the  subject  of  testimony  or  evidence  intro- 
duced. It  is  elementary  that  the  verdict  of  a  jury  must  be 
based  upon  the  evidence  in  the  case  and  can  not  be  ap- 
jDr.oached  independently  of  such  evidence.  This  particular 
instruction  clearly  invaded  the  province  of  the  jury  by 
instructing  that  the  certificate  of  inspection  and  what  it 
stood  for  was  not  sufficient  to  support  a  finding  that  the 
part  of  the  vessel  in  question  was  reasonably  safe.  It  also 
told  the  jury  to  disregard  the  experience  of  Captain  Dyer 
w^ho  was  the  marine  superintendent  of  appellant  with 
reference  to  Victory  ships,  including  his  observation  of 
the  various  inspections  and  to  render  a  judgment  and 
verdict  independently  of  Captain  Dyer's  experience.  Cap- 
tain Dyer,  as  the  agent  of  the  appellant,  was  certainly 
justified  in  assuming  that  there  was  no  insufficiency  of 
appliances  in  and  about  the  ventilator  shaft  when  that 
particular  part  of  each  of  these  vessels  had,  on  many  oc- 
casions, been  inspected  and  approved  by  qualified  officers 
of  the  United  States  Coast  Guard. 

Related  to  the  foregoing  errors,  appellant  contends  that 
they  were  compounded  by  the  refusal  of  the  Court  to  give 
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the  instructions,  or  at  least  one  of  them,  set  forth  in 
assigned  errors  34  (ww)  and  (yy).  These  instructions, 
requested  by  the  appellant,  would  have  clearly  and  cor- 
rectly informed  the  jury  of  the  law  with  reference  to  the 
evidentiary  effect  of  the  activities  of  the  United  States 
Coast  Guard  inspector  and  the  certificates  of  inspection. 
They  are  based  upon  sections  363,  391  and  399,  Title  46, 
U.S.  Code;  and  are  fully  supported  by  the  following 
authorities :  Arntit  v.  Loveland,  115  F.2d  308 ;  Sabine 
Towing  Co.  v.  Brennan,  72  F.2d  490;  Petition  of  Canadian 
Pacific  Ry.  Co.,  278  F.  180;  O'Connor  v.  Armour  Packing 
Co.,  158  F.  241;  and  32  C.J.S.  page  502,  §  640. 

4.  In  spite  of  the  fact  that  the  part  of  the  instruction 
referred  to  in  assigned  error  33(b)  is  set  forth  in  B.A.J.I., 
this  does  not  establish  its  accuracy.  Appellant  contends 
that  while  the  burden  of  controverting  the  disputable  pre- 
sumption that  Hutchison  exercised  ordinary  care  for  his 
own  safety  and  of  proving  his  contributory  negligence 
by  a  preponderance  of  evidence  rested  throughout  the 
trial  upon  the  appellant,  nevertheless  it  was  not  required 
that  appellant  present  any  affirmative  evidence  with  re- 
spect to  those  matters.  The  apjjellant  was  entitled  to  the 
benefit  of  all  evidence  offered  by  the  appellee  relevant  to 
this  subject.  In  any  event,  with  respect  to  this  particular 
element  of  burden  of  proof,  aiDpellant  was  entitled  to  its 
proposed  instruction  which  is  the  subject  of  assigned 
error  34 (ss).  The  authorities  supporting  appellant's  con- 
tention in  this  respect  are  the  following:  19  Cal.  Jur.  pp. 
698-699  (cases  cited  in  footnotes  13,  14,  p.  699);  Blanton 
V.  Curry,  20  Cal.2d  793,  129  P.2d  1 ;  Soda  v.  Marriott,  118 
C.A.  635,  5  P.2d  675. 

f).  The  instructions  on  the  subjects  of  liability  and  con- 
tributory negligence  are  extremely  .one-sided.  If  the  mere 
definition  of  '* negligence"  and  '^contributory  negligence" 
(R.T.  p.  776;  T.R.  p.  510;  R.T.  p.  778;  T.R.  p.  512)  were 
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adequate  with  reference  to  the  subject  of  contributory  neg- 
ligence, it  is  difficult  to  understand  why  the  trial  judge 
thought  it  was  fair  and  impartial  to  point  additional  am- 
plifications of  the  subject  at  the  appellant,  as  follows:  "A 
continuous  duty  exists  ,on  the  part  of  a  carrier,  such  as 
the  defendant  in  this  case,  to  use  ordinary  care  in  furnish- 
ing its  employees  with  a  reasonably  safe  place  within 
which  to  work.  The  amount  of  caution  required  by  that 
duty  varies  in  direct  proportion  to  the  dangers  known  to  be 
involved  in  the  work.  To  j^ut  the  matter  another  way,  the 
amount  of  prudence  required  of  an  operator  of  a  merchant 
vessel,  in  the  exercise  of  ordinary  care  to  furnish  its  em- 
ployees a  reasonably  safe  place  within  which  to  work,  in- 
creases or  decreases  as  do  the  dangers  that  reasonably 
should  be  apprehended."  (R.T.  p.  773;  T.R.  pp.  507-508.) 
Nevertheless  (Assigned  error  34(qq))  the  trial  court  re- 
fused to  instruct  the  jury  that  "Hutchison  was  required 
at  all  times  to  exercise  that  amount  of  care  and  caution 
which  would  have  been  exercised  under  the  same  or 
similar  circumstances  by  an  ordinarily  prudent  person  to 
observe  and  avoid  danger."  It  is  manifestly  unfair  to 
instruct  a  jury  with  particularity  with  resjDect  to  the  duty 
imposed  by  law  upon  a  defendant  and  refuse  to  instruct 
with  respect  to  the  duty  imposed  by  law  upon  the  person 
who  has  suffered  an  injury  resulting  in  his  death.  The 
jury  was  not  given  any  instruction  upon  the  subject  of 
the  duty  imposed  by  law  upon  him. 

6.  The  instruction  set  forth  in  assigned  error  33(e) 
should  not  have  been  given  at  all  because  Hutchison  had 
actual  notice  of  every  condition  in  and  about  the  area  ,of 
masthouse  No.  2  and  all  of  said  conditions  were  plainly 
obvious.  Therefore  he  had  no  right  to  ignore  the  obvious 
physical  facts  or  to  assume  that  it  was  a  reasonably  safe 
place  within  which  to  work  or  to  rely  or  act  on  that  as- 
sumption if  in  fact  it  was  not  reasonably  safe.    This  par- 


182 
ticular  instruction  is  one  which  might  be  applicable  if  the 
question  of  assumption  of  risk  were  involved  in  the  case. 
In  anj^  event  if  the  trial  court  was  justified  in  giving  this 
particular  instruction,  the  appellant  was  entitled  to  have 
its  proi^osed  instruction  set  forth  in  assigned  error  34 (qq) 
also  given.  {Atlantic  Coast  Line  R.  Co.  v.  Dixon,  189  F.2d 
525;  Nagle  v.  Ishrandtsen  Co.,  177  F.2d  163;  and  TJiomj)- 
son  V.  Camp,  163  F.2d  396.) 

7.  This  point  involves  assigned  errors  33(e),  (n),  (q), 
(r),  (cc),  (dd),  and  (ff). 

Evidently  the  trial  court  was  of  the  erroneous  opinion 
that  by  reading  the  averments  of  paragraph  VIII  of  the 
first  count  and  paragraph  II  of  the  second  count,  it  was 
stating  the  issues  raised  by  the  pleadings.  The  trial  court 
should  not  have  told  the  jury  that  either  the  deceased  or 
the  appellee  had  a  cause  of  action  with  respect  to  any 
matter  or  thing.  The  trial  court  should  have  confined  its 
instructions  to  a  statement  of  the  genuine  issues  of  ma- 
terial fact.  One  way  to  have  done  this  would  be  to  read 
the  averments  of  the  complaint  and  then  plainly  tell  the 
jury  which  of  said  averments  were  admitted  and  which 
were  denied.  The  trial  court  could  very  easily  have  stated 
that  each  averment  of  the  complaint  which  was  denied  in 
the  answer  of  the  defendant  raised  a  genuine  issue  of  ma- 
terial fact  and  that  the  burden  of  proving  each  of  such 
denied  averments  rested  exclusively  and  continuously  upon 
the  appellee.  What  the  trial  court  did  was  particularly 
harmful  to  the  appellant.  The  jury  could  not  have  avoided 
understanding  from  what  the  trial  court  stated  to  them, 
as  shown  by  the  assignments  of  error  involved  here,  that 
a  cause  of  action  is 

''a  right  of  recovery;  a  right,  which  the  law  gives  and 
will  enforce,  to  recover  something  from  another;  the 
right  to  bring  an  action,  suit,  or  judicial  proceeding; 
the  right  to  maintain  an  action  upon  the  claim  or  mat- 
ter included  in  it;  the  right  to  prosecute  an  action 
with  effect."  (1  C.J.S.  p.  983,  §8(d).) 
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The  trial  court  delivered  a  lethal  blow  to  any  possible 
chance  of  the  jury  rendering  a  verdict  in  favor  of  appel- 
lant when  he  stated  to  them  as  follows:  "Her  cause  of 
action  is  based  upon  the  fact  that  she  has  lost  the  support 
of  that  husband  dne  to  the  negligence  of  the  defendant, 
meaning  the  particidar  kind  of  negligence  which  has  been 
charged  here.''  (Assigned  error,  33(ff).)  In  this  con- 
nection, appellant  respectfully  requests  this  Court  to  con- 
sider what  it  would  do  with  a  similar  instruction  in  the 
event  it  had  been  given,  and  the  jury  had  rendered  a 
verdict  in  favor  of  appellant.  The  assumed  instruction  is 
as  follows :  One  of  the  defenses  interposed  here  is  based 
upon  the  fact  that  Hutchison  lost  his  life  due  to  negligence 
on  his  part,  meaning  that  he  negligently  and  carelessly 
failed  to  act  as  an  ordinarily  priiAent  person  woidd  have 
acted  under  the  same  or  similar  circumstances  and  that 
such  negligence  was  the  sole  proximate  cause  of  his 
death. 

8.  This  point  involves  assigned  errors  33(f),  (g),  (h), 
and  (r). 

The  trial  court  plainly  told  the  jury  that  if  a  ''sea- 
man" can  establish  negligence  of  the  owners  of  the  vessel, 
or  her  officers,  agents  or  employees,  then  he  has  a  right 
of  action  for  damages.  (Assigned  error  33(h).)  He  also 
told  the  jury  that  this  action  against  the  Pacific-Atlantic 
Steamship  Company  was  predicated  upon  the  Jones  Act; 
and  that  in  the  mere  event  of  injury  Hutchison  was  en- 
titled to  this  right;  and  that  all  of  these  statements  were 
likewise  applicable  to  appellee's  claim  for  damages  by 
reason  of  the  death.  The  trial  court  also  told  the  jury, 
and  this  was  of  the  utmost  prejudice  to  the  appellant, 
that  if  the  jury  decided  "the  second  cause  of  action", 
it  was  to  "decide  it  in  her  favor  for  the  damages  which 
she  has  suffered." 

The  trial  court  on  two  separate  occasions  clearly  and 
erroneouslv    misdirected    the    jury    with    respect    to    the 
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claim  for  damages  for  death.  He  told  them  (assigned 
error  33(q)  and  assigned  error  33(dd))  that  paragraph 
II  of  the  "second  cause"  constituted  the  charging  part 
of  the  complaint  and  the  "gist  of  the  second  cause  of 
action."  These  instructions  plainly  told  the  jury  that 
if  Hutchison  died  as  the  result  of  his  injuries  and  left 
the  appellee  surviving  him  as  a  dependent,  then  appellee 
was  entitled  to  recover  damages.  Nothing  could  be  more 
erroneous. 

The  trial  court  continuously  and  unnecessarily  brought 
to  the  specific  attention  of  the  jury  that  the  deceased  was 
"a  substantial  contributor  to  her  supjDort";  and  "she 
had  been  precipitated  into  the  state  of  widowhood  by  that 
death";  and  that  the  deceased  was  "the  partial  bread- 
winner of  her  family." 

It  is  obvious  that  such  continued  suggestions  by  the 
trial  court  would  have  the  effect  of  exciting  the  sym- 
pathy of  the  jury. 

9.  The  jury  came  into  court  in  an  obviously  confused 
state  of  mind  at  10:23  p.m.  on  October  14,  1955,  at  which 
time  the  foreman  presented  to  the  trial  court  specific 
written  questions.  It  was  ((uite  obvious  that  the  jurors 
had  not  obtained  a  clear  understanding  of  what  the  trial 
court  was  talking  about  in  his  previous  instructions  with 
reference  to  "the  first  cause  of  action"  and  "the  second 
cause  of  action."  They  were  also  confused  with  refer- 
ence to  the  extraneous  issue  involved  in  the  "search  for 
and  discover"  theory  upon  which  they  had  been  in- 
structed. At  that  point,  appellant  contends  that  the  trial 
court  should  have  told  the  jury  to  disregard  all  of  the  in- 
structions, with  the  exception  of  those  whicli  had  been 
read  fi-om  California  .luiy  Instructions,  Civil,  aiid  re- 
instructed  the  jury  with  respect  to  the  law  ai)plicable  to 
the  genuine  issues  of  fact  raised  by  the  pleadings.  This 
should  have  included  a  clear  and  understandable  state- 
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ment  of  the  issues.  Due  to  the  lateness  of  the  hour  it 
would  have  been  very  proper  to  send  the  jury  to  a  hotel 
and  make  a  fresh  start  the  next  morning.  Apparently  on 
the  theory  that  it  was  answering  the  question  of  the  jury 
with  respect  to  the  "two  causes  of  action",  the  trial  court 
assumed,  as  an  established  fact,  that  "Mr.  Hutchison 
was  injured  due  to  the  negligent  failure  of  the  defendant 
to  i^rovide  a  reasonably  safe  place  to  work"  and  that 
there  was  a  "failure  to  use  reasonable  care  to  maintain 
a  reasonably  safe  place  to  work"  and  that  "the  'Linfield 
Victory'  did  not  use  reasonable  care  to  provide  (the  de- 
ceased) with  a  reasonably  safe  place  within  which  to 
work." 

No  question  was  asked  by  the  jury  with  reference  to 
the  subject  of  damages  but  the  trial  court  went  into  that 
subject  also.  No  mention  was  made  of  contributory  neg- 
ligence or  negligence  on  the  part  of  Hutchison  which 
could  have  been  the  sole  proximate  cause  of  his  injury 
and  death.  No  question  was  asked  by  the  jury  with  ref- 
erence to  how  many  suits  for  damages  the  appellee  might 
maintain.  The  trial  court  erroneously  and  prejudicially 
stated  to  the  jury  as  follows:  "And  there  is  only  one 
law-suit  in  which  she  can  collect,  that  is,  she  can't  come 
back  here  next  year  and  say,  'I  want  more.'  *  *  *  You 
just  have  to  determine  what  the  natural  expectancies  are 
and  what  sum  of  money  can  be  awarded  today  on  that 
second  cause  of  action."  A  similar  instruction  was  con- 
demned as  reversible  error  in  the  case  of  Virginian  Ry. 
Co.  V.  Armentrout,  166  F.2d  400,  406-407. 

10.  The  errors  involved  here  are  those  included  within 
assignment  34. 

Appellant  is  cognizant  of  the  well  established  rule  that 
no  litigant  is  entitled,  as  a  matter  of  right,  to  have  a 
jury  instructed  in  the  precise  language  set  forth  in  pro- 
posed instructions.    On  the  other  hand,  every  litigant  is 
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entitled,  as  a  matter  of  right,  to  have  a  jury  accurately 
and  fully  instructed  with  respect  to  every  proposition  of 
law  applicable  to  the  genuine  issues  of  material  fact 
raised  by  the  pleadings  and  evidence.  If  the  trial  court 
had  charged  the  jury  in  accordance  Avith  the  substance 
of  the  specific  written  requests  of  appellant,  the  jury 
would  have  been  adeciuately,  correctly  and  impartially  in- 
structed with  reference  to  the  issues  pertaining  to  ac- 
tionable negligence  on  the  jDart  of  the  appellant,  con- 
tributory negligence  on  the  part  of  Hutchison,  negligence 
on  his  part  as  the  sole  proximate  cause  of  his  injury  and 
death,  the  subject  of  disputable  presumptions,  and  the 
vital  element  of  foreseeability.  None  of  these  matters 
was  adequately  or  correctly  covered  by  the  instructions 
actually  given  to  the  jury. 

For  example,  the  instruction  that  the  amount  of  pru- 
dence required  of  an  operator  of  a  merchant  vessel,  in 
the  exercise  of  ordinary  care  to  furnish  its  emi)loyees  a 
reasonably  safe  place  within  which  to  work,  increases  or 
decreases  as  do  the  dangers  that  reasonably  should  be 
apprehended  (R.T.  p.  773;  T.R.  p.  508)  does  not  cover 
the  subject  matter  of  foreseeability  in  a  manner  in  which 
it  can  be  understood  by  a  jury  of  la>inen.  Appellant's 
proposed  instructions  on  this  subject  are  fully  justified 
and  supported  by  the  following  authorities:  Johnson  v. 
Kosmos  Portland  Cement  Co.,  64  F.2d  193,  200;  Smith 
V.  Lampe,  64  F.2d  201,  202;  Sundherg  v.  Washington  F. 
cO  0.  Co.,  138  F.2d  801,  803;  and  Ecknirode  v.  Pennsyl- 
vania R.  Co.,  164  F.2d  996,  999. 

There  can  be  no  doubt  about  the  proposition  that  every 
litigant  is  entitled  to  s])ecific  instructions  if  tlio  ])i'0])osed 
instructions  coi-i'eclly  state  the  law  and  arc  i'e(|uested  in 
writing.  (Soconij-Vacunni  Oil  Co.  r.  Sinith,  305  U.S.  424, 
433,  83  L.Ed.  265,  271 ;  Montgomery  v.  Virginia  Stage 
Lines,  191  F.2d  770;  Alaska  Airlines  v.  Oszman,  181  P\2d 
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353;    Southern  Pacific  Co.  v.  Soma,  179  F.2d  691;    Chi- 
cago, etc.,  Co.   V.   Green,   164   F.2d  55;   and  Madison  v. 
White,  52  F.2d  440.) 

Appellant  asserts  and  contends  that  each  one  of  its 
proposed  instructions  which  was  refused  by  the  trial 
court  correctly  and  fairly  states  the  law  applicable  to  the 
genuine  issues  of  material  fact  involved  in  the  case  and 
should  have  been  given,  either  as  requested  or  in  lan- 
guage which  would  clearly  cover  the  points  of  law  in- 
volved. If  the  trial  court  had  organized  its  instructions 
in  accordance  with  custom  and  practice  by  reducing  them 
to  written  form,  instead  of  relying  upon  his  memory,  and 
giving  many  of  them  (as  he  stated)  out  of  his  head  and 
extemporaneously  (R.T.  pp.  762-763;  T.R.  p.  499)  much 
of  the  difficulty  with  respect  to  the  subject  of  instructions 
would  in  all  probability  have  been  eliminated. 

It  is  therefore  respectfully  submitted  that  the  trial 
court  committed  prejudicial  error  in  the  instructions  given 
to  the  jury,  in  the  comments  to  the  jury,  and  in  the 
refusal  to  instruct  in  accordance  with  the  written  re- 
quests submitted  by  the  appellant. 

Appellant  will  now  refer  to  certain  of  its  proposed  in- 
structions which  were  refused  by  the  court.  Each  number 
will  be  followed  by  authorities  in  support  thereof.  It 
was  prejudicial  error  to  refuse  to  give  them. 

Nos.  11,  11-A,  14,  14-A,  15,  15-A,  16,  16-A,  17,  31,  31-A, 
32,  33  and  34,  (45  U.S.C,  §§  51,  59;  46  U.S.C,  §  688; 
Atlantic  Coast  Line  Ry.  Co.  v.  Darden,  216  F.2d  129; 
Carstensen  v.  Hammond  Lumber  Co.,  11  F.2d  142;  The 
Crickett,  71  F.2d  61;  Shields  v.  United  States,  175  F.2d 
743;  Larsson  v.  Coastwise  Line,  1950  A.M.C.  176,  181  F.2d 
6;  Vileski  v.  Pacific-Atlantic  S.S.  Co.,  163  F.2d  553); 
N,o.  24,  {California  Code  of  Civil  Procedure,  §§1961, 
1963) ;  No.  28,  {Cosmopolitan  Shipping  Co.  v.  Mc- 
Allister,  332   U.S.    783,   93    L.Ed.    1692;   Southern   Shell 
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Fish  Co.  V.  Plaisance,  196  F.2d  312) ;  Nos.  29,  30,  30-A, 
{Adams  v.  American  President  Lines,  23  Cal.2d  681,  146 
P.2d  1) ;  Nos.  32,  32-A,  35,  35-A,  36  and  36-A,  {Johnson 
V.  Kosfnos  Portland  Cement  Co.,  64  F.2d  193;  Smith  v. 
Lampe,  64  F,2d  201 ;  Sundherg  v.  Washington  F.  d  0.  Co., 
138  F.2d  801 ;  Echenrode  v.  Pennsylvania  R.  Co.,  164  F.2d 
996) ;  Nos.  38,  39  and  49,  {Moore  v.  Chesapeake  &  0.  R. 
Co.,  340  U.S.  573,  95  L.Ed.  547;  Galloway  v.  U.S.,  319 
U.S.  372,  87  L.Ed.  1458;  Woods  v.  N.Y.  Cent.  R.  Co., 
222  F.2d  551);  Nos.  40  and  40-A,  {Shields,  Larsson,  and 
Vileski,  supra) ;  Nos.  41,  52  and  53,  {Looncy  v.  Metro- 
politan R.  Co.,  200  U.S.  480,  50  L.Ed.  564;  Keiper  v. 
Northwestern  Pac.  R.R.,  134  C.A.2d  702,  286  P.2d  47); 
Nos.  42  and  43,  {Vileski,  supra;  Nagle  v.  Isbrandtsen  Co., 
177  F.2d  163;  Lake  v.  Standard  Fruit  etc.,  Co.,  185  F.2d 
354;  Atlantic  Coast  Line  R.  Co.  v.  Dixon,  189  F.  2d  525) ; 
Nos.  44,  44-A,  45,  and  45-A,  {Smith  v.  Acadia  Overseas 
Freighter,  202  F.2d  141 )  :  No.  47,  {Shields,  Larsson,  Nagle, 
Vileski,  and  Dixon,  supra) ;  No.  54,  {Chicago,  etc.,  Co.  v. 
Bowers,  241  U.S.  470,  60  L.Ed.  1107;  Atlantic  Coast  Line 
R.  Co.  V.  Darden,  216  F.2d  129;  Shields,  Larsson,  and 
Vileski,  supra) ;  Nos.  55  and  55-A,  {Atl.,  etc.,  Co.  v.  Dixon, 
189  F.2d  525);  Nos.  56,  57  and  57-A,  {Chrismer  v.  Bell 
Telephone  Co.,  194  Mo.  189,  92  S.W.  378) :  No.  66,  {Sac- 
ramento Suburban  Fruit  Lands  Co.  v.  Boucher,  36  F.2d 
912). 

(f)  THE  TRIAL  COURT  ERRED  AND  ABUSED  ITS  DISCRETION 
IN   DENYING   APPELLANT'S    MOTION,    IN   THE    ALTERNA- 
TIVE, FOR  A  NEW  TRIAL. 
The  assigned  errors  involved  here  are:    8,  18,  19  and 
21. 

By  reference  thereto  a])])ellant  ineor])oi-ates  hei-ein  and 
adopts  as  part  of  its  aflfinnative  argument,  eaeli  of  the 
foregoing  assignments  of  error;  and  also  its  argmnent 
under  subheading  (d),  supra,  with  reference  to  the  '*in- 
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sufficiency  of  substantial  evidence  on  the  vital  subject  of 
damage. ' ' 

It  was  the  duty  of  the  trial  court  to  protect  the  ap- 
pellant against  the  clearly  unjustified  findings  that  the 
total  damage  suffered  by  the  appellee  was  the  sum  of 
$50,000.00  and  that  negligence  on  the  jmrt  of  the  deceased 
contributed  only  to  the  extent  of  ten  percent  of  the  total 
proximate  cause.  Appellant  is  aware  of  the  i3roposition 
that  ordinarily  a  United  States  Court  of  Appeals  does 
not  interfere  with  tlie  amount  of  a  verdict  once  it  has 
been  approved  by  a  trial  court.  Appellant  respectfully 
contends  that,  under  the  circumstances  of  this  case,  it  is 
entitled  to  the  protection  of  this  Court  against  the  clear 
abuse  of  discretion  on  the  part  of  the  trial  court. 

V. 

CONCLUSION. 

Appellant  respectfully  contends  that  it  is  entitled  to  a 
reversal  of  the  judgment  with  directions  to  the  trial  court 
to  enter  judgment  in  favor  of  the  appellant  notwithstand- 
ing the  verdict.  If  this  Court  concludes  that  such  action 
is  not  warranted,  then  the  least  that  should  be  done  is 
that  the  judgment  be  reversed. 

Dated,  San  Francisco,  California, 
September  17, 1956. 

Eespectfully  submitted. 

Lasher  B.  Gallagher, 

Attorney  for  Appellant. 
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No.  15,091. 
IN  THE 


United  States  Couirt  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Pacific-Atlantic  Steamship  Company,  a  corporation, 

Appellant, 
vs. 

Emma    Hutchison,    Administratrix    of    the    Estate    of 
Nathanael  Patrick  Hutchison,  deceased, 

Appellee. 


APPELLEE'S  BRIEF. 


Jurisdictional  Statement. 

This  is  an  appeal  from  a  judgment  on  a  jury  verdict 
for  plaintiff  rendered  in  the  United  States  District  Court 
for  the  Southern  District  of  California,  before  the  Hon- 
orable Ernest  A.  Tolin,  Judge,  in  an  action  filed  by  plain- 
tiff as  administratrix  and  widow  of  Nathanael  Patrick 
Hutchison,  who  died  in  April,  1951,  in  the  course  of  his 
employment  as  an  able-bodied  seaman  aboard  the  steam- 
ship Linfield  Victory,  operated  by  defendant,  Pacific- 
Atlantic  Steamship  Company,  a  Delaware  corporation. 
Jurisdiction  of  the  cause  below  was  based  on  Section  ZZ  of 
the  Merchant  Marine  Act  of  1920  (46  U.  S.  C,  Sec.  688), 
commonly  known  as  the  Jones  Act,  as  implemented  by 
Section  51  of  the  Federal  Employers'  Liability  Act  (45 
U.  S.  C,  Sec.  51). 
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This  is  the  second  appeal  in  this  case.  At  the  conclusion 
of  the  first  trial  a  judgment  had  been  entered  in  favor  of 
defendant  which  was  subsequently  reversed  by  this  Court 
and  the  cause  remanded  for  a  new  trial.  (Hutchison  v. 
Pacific-Atlantic  Steamship  Company,  217  F.  2d  384.)  At 
the  second  trial  the  jury  rendered  a  verdict  in  favor  of  de- 
fendant on  the  first  cause  of  action  of  the  first  amended 
complaint  for  conscious  pain  and  sufifering  and  a  verdict 
for  plaintiff  in  the  amount  of  $45,000.00  on  the  second 
cause  of  action  for  wTongful  death.     [Tr.  pp.   573-574.] 

The  amended  complaint  alleged  in  the  customary  lan- 
guage of  Jones  Act  pleading  that  appellant  operated  the 
steamship,  Linfield  Victory,  in  transportation  of  freight 
for  hire  by  water  in  interstate  commerce  and  that  on  April 
24,  1951,  Hutchison  was  in  appellant's  employment  aboard 
that  ship  as  an  able-bodied  seaman. 

Nevertheless  appellant  has  challenged  the  jurisdiction  of 
this  court  and  the  court  below  on  the  ground  that  there  are 
no  allegations  in  the  first  amended  complaint  that  appellant 
is  a  common  carrier  or  that  Hutchison  was  a  member  of 
the  crew  of  appellant.  In  this  connection,  appellant  does 
not  assert  that  it  was  a  "private"  carrier  rather  than  a 
"common"  carrier;  nor  does  appellant  assert  that  deceased 
was  not  in  fact  a  member  of  the  crew.  Appellant's  argu- 
ment on  jurisdiction  is  simply  that  the  United  States  Dis- 
trict Court  in  both  trials  and  this  Court  on  the  first  appeal 
were  wholly  lacking  in  jurisdiction  to  determine  the 
matter  on  the  merits,  because  the  complaint  did  not  allege 
those  two  facts  (i.e.,  that  appellant  was  a  "common  car- 
rier" and  that  decedent  was  a  member  of  the  crew  of  a 
"common  carrier"). 

The  short  answer  to  the  "common  carrier"  contention 
is  that  the  matter  of  whether  or  not  appellant  was  a  com- 
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nion  carrier  is  wholly  irrelevant  to  a  consideration  of  an 
action  brought  pursuant  to  the  Jones  Act.  No  case  cited 
by  appellant  supports  its  position  on  this  point;  indeed, 
none  of  appellant's  cases  involves  an  action  under  the 
Jones  Act  or  discusses  that  Act.  The  only  case  appellee's 
research  has  disclosed  in  which  the  argument  was  made 
that  the  coverage  of  the  Jones  Act  is  restricted  to  com- 
mon carriers  is  Zicglcr  v.  Alaska  Portland  Packers'  Ass'n, 
135  Ore.  359,  296  Pac.  38,  and  there  it  was  summarily 
rejected,  the  Court  stating  at  296  Pac.  40: 

"We  have  found  no  case  which  construes  this  stat- 
ute in  such  a  restricted  manner,  nor  do  we  find  any 
language  in  any  decision  which  lends  support  to  such 
an  interpretation." 

The  Federal  Employers  Liability  Act  is  not  to  be  taken 
as  a  rigid  pattern  for  all  rights  granted  by  the  Jones  Act. 
Taylor  v.  Atlantic  Maritime  Co.,  179  F.  2d  597,  600.  The 
Jones  Act  gives  a  right  of  recovery  to  the  seaman  as  such, 
Correia  v.  Van  Camp  Sea  Food  Co.,  113  Cal.  App.  2d  71, 
248  P.  2d  81,  86,  on  any  vessel,  whether  or  not  a  "com- 
mon carrier,"  plying  in  navigable  waters,  McKie  v.  Dia- 
mond Marine  Co.,  204  F.  2d  132,  135-136.  This  includes 
even  such  vessels  as  a  derrick  anchored  in  the  river  for 
pouring  concrete  into  forms,  Summerlin  v.  Massman 
Const.  Co.,  199  F.  2d  715,  716;  and  a  dredge,  Early  v. 
American  Dredging  Co.,  101  Fed.  Supp.  393,  395.  The 
complaint  alleged  in  effect,  that  Huchison  was  employed  as 
a  seaman  on  the  Linfield  Victory,  a  vessel  plying  navigable 
waters;  no  more  is  required. 

Equally  unmeritorious  is  the  contention  that  the  Court 
lacked  jurisdiction  because  the  complaint  did  not  allege 
that  Hutchison  was  a  member  of  the  crew.  Again,  none 
of  appellant's  cited  cases  so  holds.     The  allegation  of  the 


amended  complaint  that  Hutchison  was  employed  as  an 
able-bodied  seaman  aboard  the  Linfield  Victory,  would 
be  a  sufficient  allegation  if  one  were  required,  since  the 
Jones  Act  concept  of  seaman  now  includes  only  one  who 
is  a  member  of  the  crew.  McKie  v.  Diamond  Marine  Co., 
204  F.  2d  132,  135-136.  But,  in  fact,  whether  Hutchison 
was  a  member  of  the  crew  is  not  a  jurisdictional  issue. 
In  Schants  v.  American  Dredging  Co.,  138  F.  2d  534,  a 
dismissal  of  the  complaint  for  lack  of  jurisdiction,  on  the 
ground  that  plaintiff  was  not  a  member  of  the  crew  was 
reversed,  the  court  stating  at  page  536: 

"Whatever  may  be  the  conclusion  upon  the  question 
of  whether  plaintiff  was  a  member  of  the  crew,  the 
issue  is  not  one  of  'jurisdictional  fact'  ....  The 
court  had  jurisdiction  to  hear  and  decide  the  question, 
regardless  of  which  side  won  the  decision." 

The  same  holding  was  reached  in  McKie  v.  Diamond 
Marine  Co.,  supra,  204  F.  2d  132,  136. 

Thus  the  argument  that  because  of  alleged  omissions 
in  the  pleadings  the  trial  court  lacked  jurisdiction  to  hear 
both  the  first  and  second  trials  and  that  this  Court  lacked 
jurisdiction  to  reverse  the  judgment  on  the  first  appeal,  is 
shown  to  be  groundless. 

Statement  of  the  Case. 

Appellant's  lengthy  Statement  of  the  Case  (App.  Op. 
Br.  pp.  6-45)  is  cast  as  an  argument  for  appellant  rather 
than  a  statement  of  the  facts.  There  was  ample  evidence 
to  support  the  verdict  of  the  jury,  and  appellee  here  sets 
forth  facts  showing  that  the  verdict  was  so  supported. 

Nathanael  Patrick  Hutchison  was  in  the  employment 
of  appellant  on  April  24,  1951,  as  an  able-bodied  seaman 
with  maintenance  duties  aboard  the  S.S.  Linfield  Victory 
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[Tr.  p.  166],  a  vessel  then  operated  by  appellant.  [Tr. 
p.  269.]  At  8:00  o'clock,  on  that  morning,  while  the  ship 
was  in  Baltimore,  Hutchison  and  several  other  seamen 
were  ordered  to  clean  the  tween  deck  of  No.  3  hold.  [Tr. 
pp.  131,  166-167,  200.]  In  descending  to  and  ascending 
from  the  work  area  the  men  used,  as  they  were  supposed 
to  do,  an  iron  ladder  in  an  access  shaft  in  masthouse  No. 
2.     [Tr.  pp.  132,  207,  212-214.] 

A  reference  to  Plaintiff's  Exhibit  12  (diagram  of  the 
masthouse)  and  Plaintiff's  Exhibits  1  through  11  (photo- 
graphs) furnishes  a  description  of  the  masthouse  where 
decedent  met  his  death  far  better  than  any  verbal  de- 
scription. As  this  Court  succinctly  stated  in  the  prior 
opinion  on  appeal,  "The  ventilator  shaft  was  uncovered 
and  unlighted."     (217  F.  2d  384.) 

There  were  no  electrical  installations  in  the  masthouse. 
[Tr.  p.  266.]  There  was  testimony  that  it  is  a  custom 
aboard  ship  to  thoroughly  illuminate  any  area  in  which 
men  are  working.     [Tr.  p.  232.] 

Several  witnesses  testified  to  the  inadequate  visibility 
inside  the  masthouse,  whether  the  masthouse  door  was 
open  or  closed. 

Kent  Stephen  Castle,  Jr.,  a  master  of  steam  vessels 
with  unlimited  license,  testified  that  in  May,  1951,  when 
he  went  aboard  the  Linfield  A^ictory,  it  was  quite  dark 
in  the  masthouse  with  the  door  closed  in  the  late  forenoon. 
[Tr.  p.  222.]  John  Hutchison  testified  that  on  May  27, 
1951,  he  visited  the  Linfield  Victory  and  went  into  the 
masthouse;  that  it  was  a  bright  day;  that  with  the  door 
closed  it  was  absolutely  dark  in  the  masthouse;  that  with 
the  door  open,  it  was  easy  to  see  as  soon  as  his  eyes 
became  accustomed  to  the  relative  darkness  inside  com- 
ing from  the  sunlight  outside;  that  one  had  to  get  accus- 


tomed  to  the  darker  light  coming  in  from  a  bright  light; 
that  when  he  was  inside  the  masthouse  he  could  see  the 
ladders  with  the  door  half-way  open — any  light  would 
show  the  ladders;  and  that  he  saw  no  hghts  or  light  fix- 
tures or  any  place  where  light  fixtures  had  been  in  the 
masthouse.  [Tr.  pp.  283-289.]  George  E.  Wise,  one 
of  plaintiff's  attorneys,  called  by  plaintiff  merely  to  iden- 
tify the  manner  in  which  the  photographic  exhibits  were 
obtained,  was  questioned  by  appellant  extensively  on  cross- 
examination  about  conditions  of  visibihty.  He  testified 
on  such  cross-examination  that  he  visited  the  Linfield 
Victory  on  May  10,  1952,  opened  the  door  to  the  mast- 
house and  looked  inside;  that  with  the  door  open  in  broad 
daylight,  without  any  other  kind  of  light  inside  the  mast- 
house, it  would  be  like  looking  into  a  closet  with  the  door 
open;  that  he  could  see  that  there  were  things  such  as 
pipe  railings  but  could  not  see  anything  clearly,  as  if 
there  were  lights  on;  that  he  did  not  look  specifically  to 
see  whether  there  were  openings  in  the  masthouse  floor 
for  a  ladder  or  anything  like  that — he  had  no  recollection 
of  seeing  them  before  going  inside  to  look  for  them; 
that  standing  at  the  door  of  the  masthouse  with  the  door 
open  and  with  the  daylight  present  on  that  day,  he  thought 
he  could  have  seen  openings  in  the  deck  of  the  mast- 
house.    [Tr.  pp.  168-177.] 

While  Henry  C.  Dyer,  appellant's  marine  superin- 
tendent, testified  in  effect  that  the  lighting  was  adequate, 
although  diminished  |Tr.  pp.  323,  327,  329],  Kenneth 
Albert  Webb,  a  marine  surveyor  also  called  by  appellant, 
testified  that  when  he  went  aboard  the  Linfield  Victory 
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to  make  a  survey  he  asked  to  have  Hghts  put  in  the  mast- 
house  during  the  time  of  the  survey;  that  the  light  inside 
the  masthouse  was  so  diminished  that  to  do  this  surveying 
properly,  he  needed  lights.     [Tr.  pp.  251,  252.] 

There  was  also  testimony  regarding  the  inadequacy 
of  protection  against  the  open  ventilator  shaft  for  sea- 
men using  the  adjacent  access  ladder.  As  shown  by  photo- 
graphs [Pltf.  Exs.  9  and  10]  and  by  the  diagram  of  the 
inside  of  the  port  compartment  of  masthouse  No.  2  [Pltf. 
Ex.  12],  the  ventilator  shaft  in  which  Hutchison's  body 
was  found  was  inside  masthouse  No.  2,  immediately  ad- 
jacent to  the  access  shaft  containing  the  ladder  used  in 
going  to  and  from  the  tween  deck  area.  The  two  shafts 
are  separated  by  a  metal  bulkhead,  and  the  ladder  is 
fastened  to  that  bulkhead.  The  ventilator  shaft  was  open 
and  uncovered  with  two  pipe  railings  around  it,  one 
42 3^"  above  deck  level  and  the  lower  railing  about  half 
way  between  the  deck  and  the  upper  railing.  There  was 
a  similar  ventilator  shaft  in  the  starboard  compartment 
of  masthouse  No.  2,  shown  in  the  photograph,  Plaintiff's 
Exhibit  4,  which  was  completely  covered  by  a  vertical 
metal  bulkhead,  so  that  unlike  the  one  of  the  port  side, 
it  had  no  opening.  [Tr.  p.  233.]  In  other  words,  the 
starboard  ventilator  shaft  was  "not  available"  because 
of  the  bulkhead.  [Tr.  p.  327.]  On  other  ships  heavy 
screens  had  been  placed  over  similar  ventilator  shafts  to 
exclude  the  dangerous  area  where  it  was  near  an  area  of 
access.     [Tr.  pp.  142-143,  233-235.] 

Hutchison  worked  in  the  tween  deck  hold  for  at  least 
part  of  the  morning  on  April  24,  1951.     Amundsen  saw 
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him  leaving  the  hold  at  about  1 1 :00  o'clock  that  morning 
and  did  not  see  him  alive  again  [Tr.  p.  135],  with  the 
possible  exception  that  the  witness  was  not  altogether 
sure  he  did  not  see  Hutchison  at  lunch.  [Tr.  p.  151.] 
In  any  event,  the  witness  did  not  see  Hutchison  come 
back  to  the  hold  after  he  left  at  11:00  o'clock.  [Tr.  p. 
151.]  Hutchison  was  seen  by  the  witness  Kalnin  com- 
ing out  of  the  masthouse  containing  the  access  ladder  at 
lunch  time.  [Tr.  pp.  190,  206-207.]  The  witness  saw 
Hutchison  last  either  in  the  messroom  [Tr.  p.  209]  or 
on  the  companionway  coming  from  the  messroom.  [Tr. 
p.  208.]  Hutchison  did  not  return  to  work  with  the 
other  men  at  1 :00  P.M.  nor  at  any  time  thereafter.  [Tr. 
pp.  152,  208.]  His  absence  was  noted  at  1 :00  o'clock 
[Tr.  p.  152],  and  a  search  made  for  him  in  the  fore- 
castle and  the  messrom;  but  no  general  search  of  the 
ship  was  made,  because  it  was  assumed  he  had  gone 
ashore  to  take  a  day  off.  [Tr.  p.  191.]  On  April  25, 
Hutchison  did  not  report  for  duty.  [Pltf.  Ex.  15.]  On 
April  26,  he  was  still  absent  from  duty,  and  the  Chief 
Mate  telephoned  the  Baltimore  police  to  inquire  whether 
he  was  being  held  in  custody.  The  police  reported  that 
a  check  of  all  precincts  showed  no  one  by  that  name  be- 
ing held.  No  other  effort  was  made  to  ascertain  his 
whereabouts.  [Ex.  15.]  Another  seaman  was  obtained, 
and  the  Linfield  Victory  left  Baltimore  shortly  thereafter, 
arriving  at  Philadelphia  on  April  29.  [Ex.  15.]  On 
April  30,  1951,  Hutchison's  body  was  discovered  by  the 
Chief  Electrician  at  the  bottom  of  the  ventilator  shaft  in 
No.  2  masthouse,  where  the  men  had  been  working  on 
April  24th.     [Tr.  pp.  190-191;  Ex.  15.] 


ARGUMENT. 

1.  The  Motions  for  Directed  Verdict  and  Judgment 
Notwithstanding  the  Verdict  Were  Properly  De- 
nied. 

Appellant's  assignments  of  error  here  are  based  on 
an  alleged  insufficiency  of  the  evidence  to  prove:  That 
appellant  failed  to  provide  a  safe  place  to  work;  that 
Hutchison  was  acting  in  the  course  of  his  employment 
at  the  time  of  his  injuries;  that  Hutchison's  negligence 
was  not  the  sole  cause  of  his  death;  and  that  the  amount 
of  damages  was  proper. 

A.     Hutchison    Was    in    the    Course    o£    His    Employment   at 
the  Time   of  His   Injuries  and   Death. 

Appellant  argues,  what  no  one  would  deny,  that  at 
the  time  he  suffered  his  injuries  Hutchison  was  required 
to  be  in  the  course  of  his  employment  and  implies  that 
appellee  was  required  to  produce  direct  evidence  showing 
the  precise  time  at  which  Hutchison  fell  into  the  venti- 
lator shaft.  In  the  nature  of  the  case — a  fall  resulting 
in  death,  unwitnessed  and  undiscovered  for  6  days — evi- 
dence of  the  precise  moment  at  which  Hutchison  fell  into 
the  shaft  was  unobtainable.  Ample  evidence  was  pre- 
sented from  which  the  jury  could  infer  that  Hutchison 
suffered  his  injuries  and  death  between  11:00  A.M.  and 
1:00  P.M.,  on  April  24,  1951.  It  was  certainly  within 
the  province  of  the  jury  to  draw  such  an  inference. 
(Tennant  v.  Peoria  &  P.  U.  Ry.  Co.,  321  U.  S.  29,  35; 
Lavender  v.  Kurn,  327  U.  S.  645,  653.)  And  there  can 
be  no  doubt  that  during  those  hours  he  was  in  the  course 
of    his    employment,    whether    ascending    or    descending 
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the  ladder,  before  or  after  lunch.  A  seaman  is  in  the 
course  of  his  employment  when  returning  to  his  quarters 
after  securing  a  drink  of  water  (Holm  v.  Cities  Service 
Transportation  Co.,  60  F.  2d  721,  722) ;  returning  to  his 
quarters  after  filling  a  bucket  of  water  with  which  to 
wash  (State  Steamship  Co.  v.  Berglann,  41  F.  2d  456, 
457)  ;  occupying  the  sleeping  quarters  provided  for  him 
(McCall  V.  Interharbor  Navigation  Co.,  156  Ore.  252, 
59  P.  2d  697)  ;  remaining  on  deck  while  off  duty  (Siin- 
berg  v.  Washington  Fish  and  Oyster  Co.,  138  F.  2d  801, 
803) ;  and  borrowing  bread  from  another  vessel  for  a 
customary  late  hour  snack  (Thompson  v.  Eargle,  182 
F.  2d  717).  In  fact,  it  has  been  held  that  a  seaman  con- 
tinues in  the  course  of  his  employment  when  departing 
from  his  place  of  work,  and,  therefore,  an  injury  while 
using  a  ladder  to  leave  his  ship  has  been  considered  an 
injury  in  the  course  of  his  employment.  (Wong  Bar 
V.  Suburban  Petroleum  Transport  Co.,   119  F.  2d  745.) 

Appellant  attacks  the  right  of  the  jury  to  draw  infer- 
ences as  set  forth  in  the  Lavender  case,  supra,  arguing 
that  it  stands  alone  and  has  been  repudiated  by  later  de- 
cisions. But  Lavender  was  followed  on  this  point  in 
Reck  V.  Pad  fie- Atlantic  Steamship  Co.,  180  F.  2d  ^66, 
and  as  recently  as  April,  1956,  was  cited  with  approval  on 
the  point  by  the  Supreme  Court  in  Schuh  v.  Pennsylvania 
R.  Co.,  350  U.  S.  523,  76  S.  Ct.  608,  610,  100  L.  Ed. 
(Adv.  pp.  430,  432),  where  the  Court  said: 

"Fact-finding  does  not  require  mathematical  cer- 
tainty. Jurors  are  supposed  to  reach  their  conclusions 
on  the  basis  of  common  sense,  common  understanding 
and  fair  beliefs,  grounded  on  evidence  consisting  of 
direct  statements  by  witnesses  or  proof  of  circum- 
stances from  which  inferences  can  fairly  be  drawn." 
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B.  There  Was  Substantial  Evidence  to  Support  the  Finding 
That  Appellant  Did  Not  Furnish  Hutchison  a  Safe  Place 
to  Work. 

Appellee  has  summarized  in  its  statement  of  the  case 
the  evidence  showing  that  the  port  compartment  of  No. 
2  masthouse  was  unlighted  and  the  visibility  inadequate, 
and  that  the  ventilator  shaft  was  uncovered  and  insuf- 
ficiently guarded.  Certainly  this  evidence,  viewed  most 
favorably  to  the  jury  verdict,  would  support  findings  that 
even  with  the  masthouse  door  open  there  was  inadequate 
visibihty  in  the  unlighted  masthouse,  and  that  with  the 
door  closed  the  masthouse  was  dark;  and  the  jury  was 
likewise  entitled  to  find  that,  since  every  time  a  seaman 
went  up  or  down  the  ladder  he  hovered  over  a  ventilator 
shaft,  the  railings  of  which  were  wide  enough  to  allow 
his  body  to  pass  through  them,  it  was  negligence  not  to 
take  the  simple,  relatively  inexpensive  step  of  placing  a 
screen  over  the  shaft  or  erecting  a  bulkhead  like  that  in 
the  starboard  compartment.  It  is  obvious  that  a  seaman 
climbing  the  ladder  rapidly  in  an  inadequate  Hght  could 
unknowingly  reach  the  top  of  the  ladder  and  simply  by 
inertia  be  carried  over  the  top  of  the  bulkhead  and  down 
into  the  ventilator  shaft;  or  that  a  seaman  entering  the 
masthouse  to  go  down  the  ladder  could  misjudge  the  loca- 
tion of  the  ladder  in  the  inadequate  light,  lose  his  balance 
and  fall  over  or  between  the  railings  into  the  ventilator 
shaft. 

It  is  settled  that  the  trier  of  fact  may  find  a  negligent 
failure  to  provide  a  safe  place  to  work  where  an  area  is 
inadequately  lighted  (Lahde  v.  Soc.  Armadora  Del  Norte, 
220  F.  2d  357;  Crawford  v.  Pope  &  Talbot,  Inc.,  206 
F.  2d  784;  The  Wear  pool,  112  F.  2d  245) ;  or  where  there 
is  insufficient  protection  around  open  areas  (Desrochers 
V.  United  States,  105  F.  2d  919;  Johnson  v.  Griffiths  S.S. 
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Co.,  150  F.  2d  224;  Helmke  v.  United  States,  8  Fed.  Supp. 
521). 

The  evidence  that  one  could  see  in  the  masthouse  and 
that  the  raiHngs  were  sufficient  protection,  so  strenuously- 
argued  by  appellant,  merely  raised  conflicts  for  the  jury 
to  resolve.  The  same  is  true  of  appellant's  speculations 
that  Hutchison  may  have  hit  his  head  on  the  masthouse 
door  and  fallen  over  the  railings.  (App.  Op.  Br.  pp. 
168-169.)  In  Schulz  v.  Pa.  R.  Co.,  supra,  350  U.  S. 
523,  a  tug  fireman  employed  by  respondent  disappeared 
during  his  night  duty  hours  and  was  found  several  weeks 
later,  drowned.  He  was  last  seen  walking  toward  the 
nearest  of  four  tugboats  on  which  he  was  assigned  to 
work.  There  was  some  ice  on  the  tugs.  Three  of  the 
tugs  were  wholly  unlighted;  one  partially  illuminated  by 
spotlights  from  the  pier.  Appellant  had  to  tend  all  four 
tugs  because  of  inadequate  personnel.  The  Court  re- 
versed a  judgment  of  dismissal,  stating: 

"[T]he  courts  below  took  this  case  from  the  jury 
because  of  a  possibility  that  Schulz  might  have  fallen 
on  a  particular  spot  where  there  happened  to  be  no 
ice,  or  that  he  might  have  fallen  from  the  one  boat 
that  was  partially  illuminated  by  shore  Hghts.  Doubt- 
less the  jury  could  have  so  found  (had  the  court  al- 
lowed it  to  perform  its  function)  but  it  would  not 
have  been  compelled  to  draw  such  inferences.  For 
'The  very  essence  of  its  function  is  to  select  from 
among  conflicting  inferences  and  conclusions  that 
which  it  considers  most  reasonable.'  "^ 


Un  a  footnote  the  court  added:  "Conversely,  'It  is  not  the  func- 
tion of  a  court  to  search  the  record  for  conflicting  circumstantial 
evidence  in  order  to  take  the  case  away  from  the  jury  on  a  theory 
that  the  proof  gives  equal  support  to  inconsistent  and  uncertain 
inferences.'  " 
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Appellants  apparently  would  have  this  Court  take  ju- 
dicial notice  that  pipe  railings  identical  with  those  sur- 
rounding the  ventilator  shaft  were  standard  equipment 
and,  as  a  matter  of  law,  met  the  standard  of  reasonable 
care,  citing  Desrochers  v.  United  States,  105  F.  2d  919, 
and  Vileski  v.  Pacific- Atlantic  SS.  Co.,  163  F.  2d  553. 
The  Desrochers  case  is  in  fact  a  judgment  for  plaintiff 
for  failure  to  maintain  a  safety  rope  around  a  deep  tank 
into  which  plaintiff  fell.  Vileski  involved  improper  use 
by  a  seaman  of  railings  normally  used  as  handrailings  on 
the  side  of  boilers.  (The  seaman  stood  on  the  handrails, 
fell  off,  and  was  injured.)  There  is  no  finding  in  either 
case  that  any  kind  of  railing  or  other  guard  is,  as  a 
matter  of  law,  a  standard  or  customary  or  sufficient 
safety  appliance.  The  determination  of  the  sufficiency  of 
any  safety  appliance  should  be  for  the  jury,  whenever 
there  is  evidence  that  other  and  better  devices  are  reason- 
ably available  to  the  employers.  Certainly  a  clearer  issue 
for  the  jury  could  scarcely  be  found  than  in  this  case, 
where  every  trip  up  or  down  the  ladder  exposed  men  to 
the  ventilator  shaft  and  where  a  simple,  economical  screen 
or  bulkhead  (such  as  the  bukhead  installed  by  the  ap- 
pellant around  the  starboard  ventilator  shaft)  would  have 
prevented  the  accident. 

Appellant  challenges  the  contention  made  by  appellee's 
counsel  in  argument  that  an  employer  is  required  to  ex- 
ercise reasonable  care  to  make  a  place  reasonably  safe 
even  if  "such  an  act  entails  doing  something  which  coinci- 
dently  makes  the  place  absolutely  safe."  This  argument 
does  not  impose  a  duty  to  make  a  place  absolutely  safe. 
Appellant  would  apparently  argue  that  if  a  place  can  be 
made  reasonably  safe  only  by  making  it  absolutely  safe, 
an  employer  is  for  that  reason  free  to  leave  it  unsafe. 
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Appellant  argues,  without  authority,  that,  because  the 
Linfield  Victory  had  been  inspected  by  government  agents, 
it  is  a  presumption  of  law  that  those  agents  discharged 
their  duty  and  exercised  ordinary  care,  it  is  a  presumption 
of  law  that  the  vessel  was  in  class  A-1  condition,  and 
it  is  a  presumption  of  law  that  the  masthouse  appliances 
were  standard  and  customary  equipment;  and  it  argues 
that  appellant  was  entitled  to  rely  and  act  upon  the  as- 
sumption that  the  government,  and  its  agents,  had  fully 
performed  all  their  obligations  and  duties.  The  unsup- 
ported assertions  of  presumptions  may  be  passed  over, 
since  appellant's  contention  that  it  was  entitled  to  rely 
on  the  government  inspections  is  simply  incorrect.  Gov- 
ernment inspection  certificates  constitute  evidence  of  due 
care  and  nothing  more.  They  do  not  relieve  the  ship 
owner  of  his  responsibility  to  provide  a  reasonably  safe 
place  to  work,  as  the  very  cases  cited  by  appellant  at  page 
180  of  its  Opening  Brief  affirm. 

**The  inspection  certificates  on  which  appellant  relies 
so  strongly  are  of  course  evidence  bearing  on  the 
question  of  due  care,  but  they  are  not  more.     .    .    ." 

Sabine  Towing  Co.  v.  Brennan,  72  F.  2d  490,  494. 

'Tt  is  difficult  to  admit  that  the  fact  of  an  appliance 
having  been  pronounced  sound  by  an  official  in- 
spector should  be  deemed  to  preclude  the  jury  from 
considering  whether  his  inspection  was  really  an  ade- 
quate one." 

O'Connor  v.  Armour  Packing  Co.,   158  Fed.  241, 
249. 

Finally,  appellant  argues  that  the  constant  use  of  the 
ladder  by  Hutchison  and  other  seamen  demonstrates  that 
they  considered  it  a  safe  place  to  work.  The  evidence  was 
that  there  were  only  two  ways  in  which  men  could  get 
into  or  out  of  No.  2  hold  that  dav:  bv  the  ladder  in  the 
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masthouse  or  the  ladder  at  the  aft  end  of  Hatch  No.  3. 
[Tr.  pp.  202-205.]  The  testimony  of  Kalnin  clearly  es- 
tablished that  the  ladder  at  the  aft  end  of  Hatch  No.  3 
was  between  the  winches  and  that  the  winches  were  in 
use  on  April  24,  1951.  When  the  winches  were  in  use 
the  seamen  were  not  supposed  to  use  the  ladder  by  the 
winches;  the  ladder  in  the  masthouse  was  to  be  used 
"so  you  don't  get  hit  with  the  winches  loads";  during 
such  times  seamen  were  not  supposed  to  use  the  one  by 
the  winches.  [Tr.  pp.  213-214.]  It  cannot  reasonably 
be  argued  that  where  seamen  have  only  one  ladder  to  use, 
they  certify  by  their  use  that  it  and  the  area  about  it  is 
a  safe  place  to  work. 

C.     Hutchison's   Contributory  Negligence  Was  Not  the  Sole 
Cause  of  His  Injuries  and  Death. 

Appellant  argues  that  Hutchison's  contributory  negli- 
gence in  using  the  masthouse  ladder  was  the  sole  cause 
of  his  fall  into  the  ventilator  shaft,  since,  as  appellant 
speculates,  if  Hutchison  had  watched  his  opportunities, 
he  could  have  gone  up  the  ladder  in  the  aft  end  of  No. 
3  hatch  while  the  w^inches  were  stopped.  As  stated  in 
the  preceding  paragraph,  the  ladder  at  the  aft  end  of 
Hatch  No.  3  was  not  readily  available  during  this  period 
and  the  ladder  in  the  masthouse  was  the  only  available 
route.  For  that  reason  Bohannon  v.  United  States,  92 
Fed.  Supp.  700,  cited  by  appellant,  is  not  applicable. 
There  a  seaman  had  a  free  choice  of  three  routes  to 
take  to  a  particular  part  of  the  ship,  one  absolutely  safe, 
one  reasonably  safe,  and  one  very  hazardous.  The  libel- 
lant  took  the  hazardous  route,  and  his  injuries,  when  he 
was  struck  by  a  heavy  wave,  were  held  caused  solely  by 
his  own  recklessness. 
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That  is  not  this  case.  The  distinction  is  clearly  made 
in  Rouchleau  v.  Silva,  35  Cal.  2d  355,  217  P.  2d  929, 
wherein  appellant's  counsel  in  this  action  unsuccessfully 
urged  the  same  argument  upon  the  California  Supreme 
Court.  There  a  seaman,  having  a  choice  of  two  routes 
to  a  bait  tank,  used  a  plank  instead  of  a  ladder,  but  the 
evidence  established  that  the  plank  was  used  as  decedent 
had  used  it  "at  all  times  and  under  all  circumstances  when- 
ever the  men  had  occasion  to  go  between  the  bait  tank 
and  the  raised  deck."  (Pp.  360-361.)  The  Court,  in 
affirming  a  judgment  for  plaintiff,  rejected  appellant's 
argument  that  it  was  the  decedent's  duty  to  go  the  safe 
way  by  the  ladder  and  that  his  failure  to  do  so  was  the 
sole  proximate  cause  of  his  injuries.  The  Court  stated 
at  page  361 : 

"[T]he  rule  is  applicable  when  it  is  shown  to  be 
the  duty  of  the  employee  to  use  the  ordinary  and 
safe  way  rather  than  one  intended  for  an  entirely 
different  purpose.  Here  it  was  shown  that  the  plank 
was  the  ordinary  way;  that  it  was  expected  that  the 
men  would  use  it  at  any  time  for  the  purpose  of  go- 
ing across  the  four-foot  space  between  the  bait  tank 
and  the  raised  deck;  and  that  during  cleaning  up 
activities  after  unloading  it  was  the  regular  practice 
for  the  plank  to  be  in  place  and  in  use  while  the 
skiff  was  still  in  the  water." 

To  the  same  effect  is 

Marceau  v.  Great  Lakes  Transit  Corp.,  146  F.  2d 
416,  418. 

Hutchison  being  deceased,  appellee  was  entitled  to  the 
presumption  that  he  had  used  due  care.  The  jury  weighed 
the  question  of  contributory  negligence  on  the  evidence 
and  the  presumption  and  concluded  that  Hutchison  was 
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contributorily  negligent,  to  the  extent  of  10%.  The  ver- 
dict shows  a  careful  and  conscientious  weighing  of  a 
disputed  issue  of  fact  and  a  finding  supported  by  evidence. 

D.     The  Evidence  of  Appellee's  Damages  Was   Sufficient  to 
Support  the  Verdict. 

The  evidence  respecting  damages  was  that  Hutchison 
earned  an  average  of  from  $350  to  $370  per  month,  as  a 
rough  estimate  [according  to  the  witness  Kalnin,  Tr.  p. 
197],  and  that  in  1950  his  gross  wages  were  $4,705.96, 
on  which  income  tax  of  $581.65  was  withheld.  Mrs. 
Hutchison  testified  as  follows  regarding  Hutchison's 
salary : 

"Q.  Mrs.  Hutchison,  did  Mr.  Hutchison  in  any 
way  contribute  to  your  support?  A.  Yes,  whenever 
he  came  ofif  a  trip  he  w^ould  give  me  around  seventy- 
five  percent  or  thereabouts  of  his  money.  And  he 
kept  the  rest,  and  we  decided  where  to  put  it  and 
what  to  do  with  it. 

Q.  The  jury  cannot  hear  you.  A.  I  am  sorry. 
I  said  he  would  give  me  around  seventy-five  percent 
of  his  wages  and  kept  the  rest  and  that — well,  we 
disposed  of  it,  however  we  did,  in  the  bank  or  what- 
ever we  wanted  to  do  with  it.  You  know,  like  any 
other  family  does. 

Q.  That  was  his  consistent  practice?  A.  Yes, 
it  was."     [Tr.  pp.  262-263.] 

This  evidence  related  directly  to  the  measure  of  dam- 
ages. 

"The  damages  should  be  equivalent  to  compensation 
for  the  deprivation  of  the  reasonable  expectation  of 
pecuniary  benefits  that  would  have  resulted  from  the 
continued  life  of  the  deceased." 

Chesapeake  &  O.  R.  Co.  v.  Kelly,  241  U.  S.  485, 
/ion 
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"The  amount  of  contribution  by  the  decedent  during 
his  Hfetime  to  the  claimed  beneficiary  has  a  direct 
bearing  on  the  issue  of  reasonable  expectation  of 
pecuniary  benefit." 

Cleveland  Tankers,  Inc.  v.  Tierney,  169  F.  2d  622, 
624. 

Even  if  the  75%  which  Mrs.  Hutchison  testified  her 
husband  gave  her  was  the  only  loss  of  pecuniary  benefit 
derived  by  her  from  his  earnings — and  Mrs.  Hutchison's 
testimony  indicates  that  in  fact  they  disposed  of  the  re- 
maining 25%  for  their  mutual  benefit — appellant  calcu- 
lates that  this  amount,  $3,084.22,  multiplied  by  the  19- 
year  life  expectancy  of  Mrs.  Hutchison,  would  equal 
$58,600.18.  (App.  Op.  Br.  p.  166.)  The  jury  deter- 
mined appellee's  damages  to  be  $50,000.00,  demonstrating 
that  they  substantially  discounted  the  higher  figure.  Ap- 
pellant's assertion  (App.  Op.  Br.  p.  166),  that  the  present 
value  of  an  annual  annuity  of  $3,084.22  "is  considerably 
less  than  $50,000.00,"  is  unsupported  by  any  evidence  in 
the  record  or  elsewhere,  since  appellant's  counsel  intro- 
duced no  evidence  on  the  subject,  did  not  cross-examine 
appellee  regarding  the  benefit  she  received  from  Hutchi- 
son's salary,  offered  no  instruction  on  damages,  advised 
the  jury  he  did  not  intend  to  argue  damages,  and  made 
only  a  passing  reference  to  that  subject.  [Tr.  pp.  393- 
394.]  Appellant  chose  to  ignore  the  issue  of  damages, 
and  appellee's  evidence  on  the  subject  supports  the  verdict. 
In  Louisville  and  N.  R.  Co.  v.  Hollozuay,  246  U.  S.  525, 
528,  the  jury  was  instructed  that  plaintiff  could  recover 
"such  an  amount  in  damages  as  will  fairly  and  reasonably 
compensate  [her]  for  the  loss  of  pecuniary  benefits  she 
might  reasonably  have  received  .  .  ."  and  the  Appel- 
late  Court  held  that   the  jury   was   entitled   to   consider, 
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not  merely  what  she  would  have  received  for  maintenance 
and  support,  but  what  she  would  otherwise  have  received 
from  her  husband.  An  award  for  plaintiff  was  affirmed, 
and  the  Supreme  Court  further  observed  that  the  defen- 
dant had  failed  to  offer  instructions  on  this  point. 

2.      The  Court  Did  Not  Err  in  Rulings  on  Evidence. 
A.     Rulings  on  Custom. 

Appellant  complains  of  the  admission  of  Capt.  Craw- 
ford's testimony,  (1)  that  there  was  a  custom  "to  account 
for  the  working  hours  and  places"  of  the  crew  at  all  times 
[Tr.  p.  229],  and  (2)  that  there  was  a  custom  ''to  thor- 
oughly illuminate  any  area  in  which  a  man  or  men  are 
working"  [Tr.  p.  232] ;  and  of  appellant's  admission  that 
there  was  no  permanent  electrical  installation  in  No.  2 
masthouse. 

PreHminarily,  appellant  asserts,  without  citing  author- 
ity, that  custom  must  be  pleaded  if  a  claim  of  negligence 
is  based  on  it.  The  contention  is  rejected  in  Ass'd  Lath- 
ing '&  Plastering  Co.  v.  Louis  C.  Dunn,  Inc.,  135  Cal. 
App.  2d  40,  286  P.  2d  825,  and  Covely  v.  C.  A.  B.  Const. 
Co.,  110  Cal.  App.  2d  30,  242  P.  2d  87. 

Crawford  testified  that  he  had  had  a  master  mariner's 
license  for  40  years,  had  sailed  practically  all  over  the 
world  in  numerous  capacities  on  steam,  motor,  and  sail- 
ing vessels,  and  was,  when  testifying,  the  principal  of  and 
instructor  in  Crawford  Nautical  School.  This  was  suf- 
ficient to  quaUfy  his  testimony  as  to  a  custom.  {Burke  v. 
John  E.  Marshall,  Inc.,  42  Cal.  App.  2d  195,  203-204, 
108  Pac.  738,  743,  action  for  damages  for  personal  in- 
juries by  a  stevedore.) 
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"During  the  course  of  the  trial  the  plaintiff  was 
permitted  to  testify  over  objections  that  during  his 
eight  years  of  work  on  the  docks  as  a  stevedore  it 
was  the  custom  of  the  operators  to  blow  the  horn 
of  the  lumber  carriers  when  they  were  about  25  feet 
away  from  any  men  working  on  the  dock.  The  con- 
tention of  defendants  that  the  court  committed  preju- 
dicial error  in  permitting  such  testimony  as  to  cus- 
tom cannot  be  sustained.  When  the  issue  is  one  of 
negligence  in  the  performance  or  failure  to  perform 
some  act,  it  is  clear  that  evidence  of  the  ordinary 
practice  and  custom  which  is  generally  followed  in 
the  performance  of  such  act  under  the  same  or  simi- 
lar circumstances  is  competent."     (P.  203.) 

Thojfias  V,  So.  Pac.  Co.,  116  Cal.  App.  126,  2  P. 
2d  544; 

Miller  v.  Midway  Fishing  Tool  Co.,  106  Cal.  App. 

2d  612,  614,  235  P.  2d  630. 

Appellant's  admission  regarding  lack  of  lighting  instal- 
lations in  No.  2  masthouse  and  Crawford's  testimony  on 
the  custom  regarding  illumination  were  properly  received, 
since  other  evidence,  summarized  in  appellee's  statement 
of  the  case,  showed  that  without  artificial  illumination, 
there  was  insufficient  visibility  in  the  masthouse. 

B.     Rulings   on   Protective   Devices   on   Other   Ships. 

The  witness,  Amundsen,  testified  that  he  had  had  22 
years'  experience  at  sea  as  an  A.B.  [Tr.  p.  130.]  He 
had  been  on  other  ships  that  had  access  ladders  in  the 
masthouse.  [Tr.  p.  139.]  He  identified  Plaintiff's  Ex- 
hibits 1  and  2  as  photographs  of  the  No.  2  masthouse,  in- 
cluding the  ladder,  the  access  shaft,  and  the  ventilator 
shaft.  [Tr.  pp.  138-140.]  Looking  at  those  photographs 
and  pointing  to  the  ventilator  opening,  he  testified  that 
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other  ships  he  was  famiHar  with  had  screens  over  that 
opening  [Tr.  p.  142],  in  addition  to  raiHngs  encircHng 
both  access  and  ventilator  shaft.  [Tr.  pp.  155-156.] 
The  fact  that  the  screens  on  other  ships  were  specifically 
identified  as  being  on  ventilator  shafts  would,  we  submit, 
be  a  sufficient  showing  of  similarity,  but  in  addition 
Amundsen's  testimony  was  directly  related  to  the  photo- 
graphs. Plaintiff's  Exhibits  1  and  2,  and  was  in  effect 
that  he  had  seen  screens  on  similar  ventilator  shafts  ad- 
jacent to  similar  access  shafts  in  similar  masthouses. 

Crawford's  testimony  regarding  screens  was  cumulative 
to  Amundsen's.  He  was  familiar  with  the  construction 
and  design  of  victory  ships  [Tr.  p.  226]  and  had  been 
aboard  about  five  [Tr.  p.  235]  although  he  had  not  visited 
the  masthouse  on  all  of  them.  [Tr.  p.  235.]  He,  too, 
was  shown  photographs  of  the  masthouse,  including  Ex-i 
hibits  2,  4  and  7.  With  his  attention  directed  to  Exhibit 
2  he  was  asked  whether  in  his  experience  he  had  ever 
seen  any  other  protective  devices  around  the  ventilator 
shaft,  and  he  testified  that  he  had  seen  "a  heavy  screen 
which  excludes  the  danger"  when  there  was  an  area  of 
access  close  to  it  or  in  the  vicinity.  [Tr.  pp.  233,  234.] 
Again,  this  testimony  was  restricted  to  ventilator  shafts 
similar  to  those  in  the  photographs. 

Such  evidence  is  admissible  in  negligence  cases  on  the 
issue  of  due  care  or  negligence  under  the  circumstances. 

"The  conduct  of  others  evidences  the  tendency  of  the 
thing  in  question;  and  such  conduct  ...  is  re- 
ceivable with  other  evidence  showing  the  tendency 
of  the  thing  as  dangerous." 

2  Wigmore,  Sec.  461,  p.  489. 

The  cases  so  hold.  (Deshotel  v.  Santa  Fe  Ry.  Co., 
144  A.  C.  A.  227,  230-231,  300  P.  2d  910,  912-913  (jury 
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viewed  intersections  similar  to  one  where  accident  oc- 
curred) ;  Jensen  v.  So.  Pac.  Co.,  129  Cal.  App.  2d  67, 
74,  276  P.  2d  703,  708  (grade  crossing  accident;  evidence 
of  gates  at  similar  crossings  admitted) ;  Thurman  v. 
Clune,  51  Cal.  App.  2d  505,  125  P.  2d  59  (evidence  of 
safety  practices  at  other  ice  hockey  rinks  admitted).) 

Appellant's  argument  is,  in  fact,  a  demand  for  a  show- 
ing of  identical  circumstances  before  admitting  evidence 
of  practices  elsewhere,  but 

"Identical  conditions  will  rarely  be  found.  Sub- 
stantial similarity  is  normally  sufficient.  Determina- 
tion of  relevancy,  including  similarity  of  conditions 
in  such  a  case  is  primarily  the  function  of  the  trial 
judge." 

Jensen  v.  So.  Pac.  Co.,  supra,  129  Cal.  App.  2d 
at  p.  74,  276  P.  2d  at  p.  708. 

3.  The  Trial  Court  Properly  Refused  to  Strike  Para- 
graph IX  of  the  Complaint  Which  Alleges  Neg- 
ligence in  Failing  to  Search  for  Decedent,  and 
Appellant  Was  Not  Prejudiced  by  the  Instruc- 
tions Thereon. 

Appellee  submits  that  the  record  shows  that  not  only 
was  no  error  committed  by  the  trial  court  in  refusing 
to  strike  paragraph  IX  of  the  complaint  alleging  negli- 
gence based  upon  a  failure  of  appellant  to  search  for  de- 
cedent, but  that  in  fact  appellant  was  accorded  more  than 
its  due  by  the  instructions  of  the  trial  court  on  the  subject. 

Both  causes  of  action  of  the  First  Amended  Complaint 
alleged  that  Hutchison  had  fallen  into  the  ventilator  shaft 
because  of  appellant's  negligence  in  failing  to  provide  him 
a  safe  place  to  work  and,  in  paragraph  IX,  that  he  re- 
mained in  the  ventilator  shaft  for  six  days  because  of 
the  further  negligence  of  appellant's  personnel  in  failing 
to  conduct  a  search  for  him. 
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The  trial  judge  instructed  the  jury  that  in  deciding  the 
issue  of  negligence  on  the  first  cause  of  action  for  con- 
scious pain  and  suffering  they  might  consider  both  appel- 
lant's failure  to  provide  Hutchison  a  safe  place  to  work 
and  the  failure  to  conduct  a  search  for  him.  It  was  on 
this  cause  of  action  that  the  jury  rendered  a  verdict  for 
the  defendant. 

The  trial  court  also  charged  that  in  deciding  the  issue 
of  negligence  on  the  second  cause  of  action  for  wrong- 
ful death,  they  might  consider  only  appellant's  negligence 
in  failing  to  provide  a  safe  place  to  work,  taking  from 
them  the  issue  of  failure  to  conduct  a  search.  It  was  on 
this  second  cause  of  action  that  the  jury  rendered  a  ver- 
dict for  the  plaintiff". 

Appellant  asserts  that  the  jury  defied  the  instructions 
of  the  Court  and  considered  failure  to  search  on  the 
cause  of  action  for  wTongful  death.  Recognizing  that 
if  the  jury  was  entitled  to  consider  failure  to  search,  no 
prejudicial  error  results,  appellant  argues  that  the  issue 
of  failure  to  search  was  improperly  included  within  either 
of  appellee's  causes  of  action  for  several  reasons,  which 
may  be  summarized  as  follows: 

(a)  The  complaint  failed  to  allege  any  proximate 
causal  connection  between  failure  to  search  and  Hutchi- 
son's pain  and  suffering  and  death;  (b)  There  is  no 
evidence  in  the  record  showing  a  proximate  causal  con- 
nection between  failure  to  search  and  Hutchison's  pain 
and  suffering  and  death;  (c)  An  injury  resulting  from 
failure  to  search,  like  an  injury  from  negligent  case,  is 
a  non-statutory  admiralty  cause  of  action  which  does  not 
survive  to  the  personal  representative.  It  could  not  come 
within  the  purview  of  the  Jones  Act  because  that  Act 
is  limited  to  injuries  in  the  course  of  employment,  and 
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Hutchison,  from  the  time  he  struck  the  bottom  of  the 
ventilator  shaft,  was  not  in  the  course  of  his  employment; 
(d)  The  allegation  of  failure  to  search  should  have  been 
stated  as  a  separate  cause  of  action. 

A.     There  Is  Nothing  in  the  Record  to  Show  That  the  Jury 
Disregarded  the  Instructions  of  the  Court. 

If  the  jury  followed  the  judge's  instructions  to  disre- 
gard failure  to  search  on  the  second  cause  of  action  for 
wrongful  death,  on  which  plaintiff  recovered,  it  is  im- 
material whether  the  failure  to  search  issue  was  before 
them  on  appellee's  first  cause  of  action  relating  to  pain 
and  suffering.  The  contention  that  the  jury  disregarded 
instructions  is  unfounded  speculation.  The  sincerity  of 
the  jury  in  wanting  to  completely  understand  the  legal 
withdrawal  of  this  issue  from  their  consideration  w^as 
made  apparent  when  they  returned  to  the  Court  for  fur- 
ther instructions  on  it.  [Tr.  p.  551.]  Judge  Tolin  then 
gave  a  lengthy  charge  repeating  his  instruction  that  the 
issue  must  be  disregarded.  [Tr.  pp.  551-560.]  The  fore- 
man replied:  ''Your  Honor,  I  feel  sure  that  some  jurors 
still  feel  that  they  should  be  permitted  to  consider  the 
matter  of  negligence  in  not  conducting  a  search"  on  the 
second  cause  of  action  and  sought  additional  explanation. 
[Tr.  p.  562.]  Judge  Tolin  again  complied,  categorically 
and  unequivocally  instructing  the  jury  that  they  could 
not  consider  failure  to  search  on  the  second  cause.  [Tr. 
p.  563.]  After  concluding  this  and  other  instructions 
he  asked: 

"Now,  members  of  the  jury,  have  we  answered 
the  questions  you  had  in  mind? 

Foreman  Eager:     Yes,  sir. 

The  Court :  It  is  after  1 1 :00  o'clock.  Do  you 
want  to  work  further  on  the  case  tonight  or  not? 
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I  see  some  of  you  nodding  affirmatively.  We  don't 
want  to  make  you  work  when  you  are  fatigued. 

We  will  send  you  to  a  hotel  if  you  desire.  You 
can  resume  deliberations — 

Foreman  Eager:  I  think  we  would  like  to  work 
for  a  little  while."     [Tr.  pp.  571-572.] 

There  is  simply  nothing  in  this  colloquy  between 
judge  and  jury  to  justify  appellant's  statements  that 
"some  of  the  jurors  were  still  determined  to  use  this 
evidence  .  .  ." ;  that  the  jurors  had  a  "recalcitrant  at- 
titude"; that  "if  they  would  refuse  to  follow  the  instruc- 
tion the  first  time  it  was  given  they  would  continue  such 
refusal."  (App.  Op.  Br.  p.  132.)  Much  less  is  there 
any  warrant  for  the  statement  that  some  of  the  jurors 
"were  not  willing  to  return  a  verdict  in  favor  of  appellee 
on  the  claim  for  damages  by  reason  of  the  death  upon 
the  basis  of  a  finding  in  favor  of  appellee  in  respect  of 
the  averred  negligent  omission  set  forth  in  paragraph 
VIII,  .  .  ."  (App.  Op.  Br.  p.  130.)  On  the  con- 
trary, the  expression  by  the  foreman  and  the  jurors  that 
the  Court  had  answered  their  questions  and  they  wanted 
to  resume  deliberations  amply  supports  the  fundamental 
presumption  that  juries  are  composed  of  rational  people 
capable  of  understanding  and  following  the  charge  of 
the  Court.  {Lazier  Gas  Engine  Co.  v.  DiiBois,  130  Fed. 
834,  ^ZS)  24  Cal.  Jur.  795.) 

B.     The  Issue  of  Failure  to  Search  Was  Properly  Included 
in  Both  of  Appellee's  Causes  of  Action. 

Appellee  submits  that  both  the  pleadings  and  the  evi- 
dence properly  presented  this  question  as  part  of  the 
issue  of  negligence  for  the  jury's  determination  on  both 
causes  of  action  of  the  amended  complaint,   so  that  no 


—26— 

prejudicial  error  could  have  resulted  if  the  instructions 
of  the  Court  had  been  disregarded.  (Lazier  Gas  Engine 
Co.  V.  DiiBois,  supra,  130  Fed.  at  p.  839.) 

Appellant's  contentions  regarding  the  failure  to  search 
issue  are  similar  to  those  made  by  appellant  in  its  brief  on 
the  first  appeal  of  this  case,  and  they  were  rejected  by 
the  decision  of  this  Court  reversing  a  directed  verdict  on 
that  issue  for  appellant.  This  Court  expressly  declared, 
citing  The  Black  Gull,  82  F.  2d  758,  that  appellee's  two 
causes  of  action  w^ere  recoverable  under  the  Jones  Act 
and  survived  Hutchison's  death. 

In  any  event  the  contention  is  untenable  for  the  reasons 
that:  (a)  the  proximate  causal  connection  between  fail- 
ure to  search  and  Hutchison's  pain  and  suffering  and 
death  was  sufficiently  alleged  in  the  complaint;  (b)  appel- 
lant is  not  in  a  position  to  argue  that  there  was  no  evi- 
dence that  a  failure  to  search  proximately  contributed  to 
the  pain  and  suffering  or  death  of  decedent,  because  ap- 
pellant elected  not  to  include  the  medical  testimony  in  the 
Transcript  of  Record;  (c)  the  argument  that  a  negligent 
failure  to  search  for  Hutchison  is  not  within  the  purview 
of  the  Jones  Act,  because  the  incapacitated  Hutchison 
was  no  longer  in  the  course  of  his  employment,  is  in  the 
teeth  of  the  cases;  and  (d)  the  element  of  appellant's 
alleged  negligence  in  failing  to  search  was  a  proper  issue 
in  each  cause  of  action,  and  the  trial  court's  instructions 
that  the  jury  could  consider  that  aspect  of  negligence  only 
on  the  first  cause  of  action  highly  favored  appellant,  ac- 
cording appellant  more  than  it  was  entitled  to. 

The  strained  and  devious  argument  of  appellant  puts 
appellee  in  the  peculiar  position  of  arguing  at  length 
matters  which  are  material  only  if  counsel's  unfounded 
speculations  arc  true  that  the  jury  disregarded  the  Court's 
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instructions  and  considered  the  matter  of  failure  to  search 
on  the  second  cause  of  action,  the  only  one  on  which  plain- 
tiff recovered.  To  pursue  this  argument  on  what  must 
certainly  be  deemed  moot  points,  we  are  required  to  point 
out  that  the  pleadings  were  sufficient  on  an  issue  in  fact 
taken  from  the  jury  and  that  appellant  received  more 
favorable  treatment  than  it  was  entitled  to  on  the  issue. 
With  these  preliminary  comments  we  turn  to  the  task. 

The  first  amended  complaint  alleged  facts  sufficient 
to  show  the  proximate  causal  relation  between  the  fail- 
ure to  search  and  the  conscious  pain  and  suffering  and 
wrongful  death.  After  alleging  in  paragraph  VIII  of 
the  first  cause  of  action  that  Hutchison  sustained  per- 
sonal injuries  and  conscious  pain  and  suffering  in  his 
fall  into  the  ventilator  shaft  and  that  his  injuries  were 
directly  caused  by  appellant's  negligence  in  failing  to 
provide  him  a  safe  place  to  work,  appellee  alleged  in 
paragraph  IX  that  appellant  and  its  employees  "were  fur- 
ther negligent  in  failing  to  search  for  and  discover  said 
deceased  Nathanael  Patrick  Hutchison  at  the  bottom  of 
said  ventilating  shaft  in  said  injured  condition  until  six 
days  after  said  fall  .  .  ."  and  in  paragraph  X  ''That 
as  a  result  of  the  premises"  Hutchison  "sustained  dam- 
ages." In  the  second  cause  of  action,  after  realleging 
paragraphs  VIII  and  IX,  appellee  alleged  that  "as  a  re- 
sult of  said  injuries"  Hutchison  "died  at  some  time  be- 
tween the  date  of  said  fall  .  .  .  and  the  date  on  which" 
he  "was  discovered,"  and  alleged  damage  to  plaintiff  as 
a  direct  consequence  of  the  death.  These  alleged  facts 
sufficiently  show  the  proximate  causal  connection  between 
the  failure  to  search  and  the  pain  and  suffering  and  death. 
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"[T]he  well  settled  rule  of  pleading-  in  negligence 
cases,  although  requiring  a  positive  connection  be- 
tween the  act  of  negligence  and  the  injury  to  be 
alleged,  does  not  require  that  the  complaint  aver  in 
terms  that  such  negligence  was  the  proximate  cause 
thereof  if  such  connection  appears  by  fair  intend- 
ment from  the  facts  alleged    .     .     ." 

Moore  v.  Burton,  75  Cal  App.  395,  400,  242  Pac. 
902. 

To  the  same  effect  see: 

Tucker  v.  Cooper,  172  Cal.  663,  668,  158  Pac.  181. 

If  anything,  even  greater  liberality  is  indulged  under 
Rule  8(a),  Federal  Rules  of  Civil  Procedure,  requiring 
the  pleader  to  set  forth  merely  "a  short  and  plain  state- 
ment of  the  claim  showing  that  the  pleader  is  entitled  re- 
lief." (See  Palum  v.  Lehigh  Valley  R.  Co.,  9  F.  R.  S. 
12e.311,  case  1;  Diogitardi  v.  Durning,  139  F.  2d  774, 
775.) 

In  any  case  appellant  could  not  have  been  prejudiced 
by  the  pleadings.  The  very  intensity  and  persistence  of 
its  attacks  on  paragraph  IX  reveal  a  clear  knowledge  of 
the  claimed  connection  between  the  negligence  there  al- 
leged and  appellee's  injuries,  and  the  jury  was  left  in  no 
doubt  by  the  instructions  that  any  claimed  negligence  of 
defendant  must  be  a  proximate  cause  of  the  damage 
claimed  before  they  could  render  a  verdict  for  plaintiff. 
[Tr.  pp.  511-512.] 

The  allegation  of  a  negligent  failure  to  search  was 
properly  included  with  the  allegation  of  a  negligent  fail- 
ure to  provide  a  safe  place  to  work  in  one  cause  of  action. 
A  negligent  failure  to  conduct  a  reasonable  search  for 
Hutchison  clearly  would  constitute  "negligence  of  any 
of  the  officers,  agents,  or  employees"  of  appellant.     (45 
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U.  S.  C,  Sec.  51.)  The  shocking  suggestion  that  it 
would  not  be  actionable  negligence  under  the  Jones  Act 
because  the  incapacitated  Hutchison  was  no  longer  in 
the  course  of  his  employment  is  contrary  to  many  deci- 
sions. (Cortes  V.  Baltimore  Insular  Line,  287  U.  S.  2i67 
(administrator  recovered  under  Jones  Act  for  failure  to 
furnish  care  for  seaman  stricken  with  pneumonia),  cited 
with  approval  on  the  point  in  DeZon  v.  American  Presi- 
dent Lines,  318  U.  S.  660;  Harris  v.  Penn.  R.R.  Co.,  50 
F.  2d  ^67  (ship  owner  liable  for  failure  to  rescue  member 
of  crew  who  fell  into  sea) ;  Dinicola  v.  Pa.  R.R.  Co., 
158  F.  2d  856,  '&d7  ;  Cnrran  v.  Std.  Dredging  Co.,  112 
F.  2d  163.)  In  none  of  these  decisions  was  the  incapaci- 
tated seaman  any  more  ''subject  to  any  call  of  duty" 
(App.  Op.  Br.  p.  129)  than  was  Hutchison  at  the  bottom 
of  the  ventilator  shaft. 

The  contention  (also,  we  submit,  moot)  that  the  negli- 
gent failure  to  search  should  have  been  stated  as  a  sepa- 
rate cause  of  action  and  that  it  was  not  proper  to  state 
in  one  cause  of  action  negligence  in  failing  to  provide  a 
safe  place  to  work  and  further  negligence  in  failing  to 
search,  where  both  proximately  contributed  to  decedent's 
pain  and  suffering  or  death,  is  likewise  contrary  to 
law.  {Original  Ballet  Rnsse,  Ltd.  v.  Ballet  Theater  Inc., 
133  F.  2d  187,  189:  "The  fact  that  in  pleading  his  claim 
the  plaintiff  has  charged  the  defendants  with  accomplish- 
ing the  harm  by  acts  which  viewed  independently  might 
themselves  be  deemed  torts  does  not  mean  that  he  has 
alleged  several  causes  of  action  which  must  be  stated  in 
separate  counts";  McCormick  v.  Moore-McCormack 
Lines,  Inc.,  54  Fed.  Supp.  399,  an  action  for  personal  in- 
juries and  for  maintenance  and  cure,  in  which  the  defen- 
dant made  a  motion  that  plaintiff  be  required  to  state 
separately  which  injuries  were  suffered  in  the  fall  and 
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which  from  faihire  to  provide  cure.  The  motion  was 
denied;  Chiavola  v.  Montgomery  Ward  &  Co.,  Inc.,  7 
F.  R.  D.  85,  S6.) 

Appellant  attempts  the  argument  (again  moot)  that 
there  is  an  absence  of  evidence  in  the  record  to  show 
that  failure  to  search  proximately  contributed  to  the 
damages  claimed  on  either  cause  of  action.  (App.  Op. 
Br.  p.  123.)  If  appellant  intended  to  make  this  argu- 
ment, it  was  obligated  to  include  in  the  record  the  medi- 
cal testimony  on  the  question  whether  Hutchison  lived 
or  experienced  conscious  pain  and  suffering  after  his  fall. 
The  arguments  of  counsel,  which  are  in  the  record,  re- 
veal that  such  evidence  was  introduced.  [Tr.  pp.  380- 
384,  450-453.]  Not  having  included  that  testimony,  ap- 
pellant may  not  now  be  heard  to  argue  that  there  is  no 
evidence  of  proximate  causal  connection  from  failure  to 
search. 

4.      Appellant  Was  Not  Prejudiced  in  the  Statement 
of  Objections  to  Instructions. 

Appellant  cannot  seriously  contend  that  it  was  preju- 
diced regarding  the  stating  of  objections  to  instructions. 
The  trial  court  instructed  the  jury  in  less  than  an  hour. 
[Tr.  p.  528.]  Appellant's  counsel,  although  the  Court 
attempted  to  restrict  him  to  one-half  hour  for  statement 
of  objections  [Tr.  p.  528],  took  substantially  longer  than 
that  [Tr.  p.  546]  and  when  he  was  admonished  by  the 
Court,  the  following  colloquy  occurred  between  Court 
and  counsel: 

"Mr.  Gallagher:  May  I  do  it  this  way,  your 
Honor,  in  an  effort  to  conserve  time:  If  your 
Honor  will  state  that  in  giving  the  instructions,  which 
you  have  given,  you  had  in  mind  all  of  the  defen- 
dant's   proposed     instructions,     and     that     anything 
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which  your  Honor's  instructions  do  not  cover,  which 
may  be  covered  in  the  defendant's  proposed,  you 
intended  to  not  give,  then  I  can  say,  'May  I  have  a 
general  exception  upon  the  ground  that  the  court 
committed  error  in  refusing  to  give  those  parts  o£ 
the  defendant's  proposed  instructions  which  cover 
matters  not  covered  by  the  instructions  given  by 
the  court?' 

The  Court:     A  general  exception  is  noted. 

Mr.  Gallagher:  That  is  satisfactory  to  your 
Honor  ? 

The  Court:     Yes. 

Mr.  Gallagher:  Your  Honor  doesn't  call  upon  me 
to  point  out  the  specific  defects  that  I  claim  exist? 

The  Court:     I  do  not    .    .    ."     [Tr.  pp.  546-547.] 

All  of  these  proceedings  were  outside  of  the  presence 
of  the  jury.  Appellant  thus  was  granted  a  general  ex- 
ception to  the  Court's  refusal  to  give  its  instructions  and 
there  was  no  possible  ground  for  asserting  prejudice. 

Appellant  also  goes  to  extreme  lengths  in  its  brief 
(pp.  141-142)  to  assert  that  the  trial  court  prejudiced 
the  jury  against  appellant  by  its  remarks  prior  to  the 
stating  of  exceptions  to  instructions.  Appellee  considers 
any  lengthy  answer  to  these  contentions  unnecessary.  The 
record  amply  demonstrates  that  Judge  Tolin  behaved 
w4th  remarkable  restraint,  and  impartiahty,  before  the 
jury,  in  this  as  in  all  other  phases  of  the  case.  We  must, 
however,  take  exception  to  a  misstatement  of  fact  in 
appellant's  argument,  when  it  asserts  that  one  of  the 
judge's  statements  to  the  jury  on  the  subject  of  jury 
instructions  was  announced  "in  an  angry  mood."  (App. 
Op.  Br.  p.  141.)  There  is  absolutely  nothing  in  the 
record  to  indicate  that  that  or  any  other  statement  was 


—32— 

made  in  the  presence  of  the  jury  in  an  angry  mood,  and 
in  fact  the  statement  was  made,  Hke  all  of  Judge  Tolin's 
statements  to  the  jury  in  this  case,  in  a  calm,  dispassion- 
ate tone  of  voice  and  manner  of  expression. 

Appellant  further  contends  that  Judge  Tolin's  conduct 
outside  the  presence  of  the  jury  revealed  a  "deep  animos- 
ity ..  .  harbored  against  appellant's  attorney."  Ap- 
pellant contrasts  Judge  Tolin's  statements  on  October  14 
regarding  the  intemperancy  of  his  advocacy  [Tr.  p.  539] 
with  the  statement  on  the  previous  day  that  he  had  not 
felt  moved  to  make  any  criticism  of  the  conduct  of  ap- 
pellant's attorney  in  the  presence  of  the  jury.  [Tr.  p. 
354.]  Appellant's  counsel  makes  no  mention  that  on  the 
morning  of  October  14,  after  both  sides  had  rested  and 
after  counsel  had  presented  their  opening  arguments  to 
the  jury,  appellant's  counsel,  in  the  presence  of  the  jury, 
moved  to  reopen  the  case  for  the  purpose  of  presenting 
additional  evidence  in  response  to  a  juror's  question.  [Tr. 
pp.  465-467.]  It  was  after  this  wholly  improper  action 
by  appellant's  counsel  that  the  remarks  he  complains  of 
were  made.  In  any  event,  whatever  may  have  been  the 
relationship  between  the  Court  and  counsel  (and  it  would 
be  unreasonable  to  overlook  that  Judge  Tolin  must  have 
had  the  opinion  of  this  Court  in  the  previous  appeal  from 
this  action  in  mind  in  his  handling  of  the  second  trial), 
the  record  abundantly  shows  a  completely  fair  and  im- 
partial handling  of  the  trial. 
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5.  The  Trial  Court  Fairly  and  Correctly  Instructed 
the  Jury  on  All  Material  Issues,  and  Committed 
No  Prejudicial  Error  in  Refusing  to  Give  Appel- 
lant's Requested  Instructions. 

During  the  course  of  the  trial  both  parties  submitted 
numerous  requested  jury  instructions  to  the  Court.  The 
Court  concluded  that  counsels'  instructions  were  exces- 
sively long  and  argumentative  and  determined  to  reject 
all  offered  instructions.  [Tr.  pp.  332-334.]  At  the  con- 
clusion of  argument  the  Court  formulated  its  own  charge 
to  the  jury.  [Tr.  p.  494.]  Appellant  asserts  numerous 
errors  in  the  charge  as  given  and  in  the  failure  of  the 
Court  to  instruct  according  to  its  offered  instructions. 

It  is  settled  that  a  party  has  no  vested  interest  in  any 
particular  form  of  instructions.  What  the  language  of 
the  instructions  shall  be  is  for  the  trial  judge  to  deter- 
mine. (Cohen  v.  Evening  Star  Newspaper  Co.,  113  F. 
2d  523.)  If,  considered  as  a  whole,  without  isolating 
or  separating  portions  of  the  charge,  the  instructions 
fairly  and  adequately  presented  the  issues  to  the  jury  for 
its  determination,  the  requirements  of  the  law  are  satis- 
fied. (Van  Camp  Seafood  Co.  v.  Nordyke,  140  F.  2d 
902,  908;  Casey  v.  Seas  Shipping  Co.,  178  F.  2d  360, 
362.)  It  is  not  prejudicial  error  to  refuse  to  give  a  re- 
quested instruction,  even  though  it  be  an  accurate  state- 
ment of  law,  if  the  issues  have  been  fairly  and  correctly 
covered  in  the  general  instructions  given.  (Thiringer 
V.  Barlow,  205  F.  2d  476,  477.)  Moreover,  even  if  a 
single  instruction  is  erroneous,  it  does  not  call  for  re- 
versal if  it  is  cured  by  a  subsequent  charge  or  by  a  con- 
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sideration  of  the  entire  charge.  (United  Electric  R.  & 
M.  Workers  of  America  v.  Oliver  Corp.,  205  F.  2d  376, 
387;  International  Paper  Co.  v.  Bushy,  182  F.  2d  790.) 
"It  is  unfair  to  the  trial  court  to  pick  out  certain  por- 
tions of  its  charge  omitting  others  which  limit  and  qualify 
the  same  and  then  insist  that  the  court  committed  error." 
{Grand  Trunk  Western  R.  Co.  v.  H.  W.  Nelson  Co., 
116  F.  2d  823,  835  (C.  C.  A.  6,  1941).)  And  a  judge 
can  modify  or  correct  instructions,  amplify  his  charge, 
and  give  additional  instructions,  on  its  own  or  counsel's 
motion.  {United  States  v.  Hess,  41  Fed.  Supp.  197,  217; 
Southern  Pacific  Co.  v.  Sousa,  179  F.  2d  691,  694;  Clarke 
V.  United  States,  132  F.  2d  538,  cert.  den.  318  U.  S.  789, 
63  S.  Ct.  992,  Z7  L.  Ed.  1155.) 

An  examination  of  the  portion  of  appellant's  offered 
instructions  contained  in  the  printed  transcript  demon- 
strates the  wisdom  of  their  rejection  by  the  Court.  In 
its  brief  appellant  says  that  "instructions  to  a  jury  should 
be  simple,  concise,  direct,  distinct,  accurate,  impartial,  and 
confined  to  the  genuine  issues  of  material  fact  raised  by 
the  pleadings  .  .  ."  (App.  Op.  Br.  p.  172.)  Appel- 
lant submitted  to  the  trial  court  over  70  instructions. 
The  printed  instructions  cover  58  pages  of  the  transcript. 
[Tr.  pp.  24-81.]  They  are  unnecessarily  repetitive,  con- 
tain inaccurate  statements  of  the  applicable  law,  and  al- 
most without  exception  are  arguments  for  appellant.  To 
take  a  single  example,  which  we  think  typical,  instruc- 
tion No.  47  [Tr.  pp.  64-65]  on  the  duty  of  care  required 
of  Hutchison,  omits  all  reference  to  the  doctrine  of  com- 
parative negligence  and  states:  "If  you  find  that  he  was 
guilty  of  negligence  and  that  such,  if  any,  negligence  was 
the  sole  proximate  cause  of  personal  injury  and  death, 
your  verdict  must  be  in  favor  of  the  defendant  with  re- 
spect to  each  claim  asserted  by  the  plaintifif."     While  the 
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quoted  formula  is,  in  isolation,  a  correct  statement  of  the 
law,  the  instruction  as  a  whole  would  almost  certainly 
lead  the  jury  to  think  that  if  Hutchison  was  neghgent 
appellee  could  not  recover. 

Appellant's  attack  on  the  charge  given  by  the  Court 
is  characterized  by  unjustifiable  distortions  of  the  judge's 
language  of  which  the  following  are  illustrative: 

(a)  Appellant  asserts  that  the  judge  instructed  the 
jury  that  "Neither  the  date  nor  time  of  the  accident  was 
material!"  (App.  Op.  Br.  p.  173.)  The  Court  actually 
said  that  "the  exact  day,  the  exact  hour  of  the  incident 
.  .  .  the  exact  time  is  not  material.  The  exact  time 
of  the  events,  .  .  .  need  not  be  spelled  out  in  detail 
by  the  evidence"  [Tr.  pp.  509-510]  and  the  Court  im- 
mediately added:  "Mr.  Hutchison  must  have  been  in- 
jured while  in  the  course  of  his  employment,  in  order 
for  Mrs.  Hutchison  to  recover  damages  here."  [Tr.  p. 
510.]  This  was,  in  effect,  an  instruction  that  the  issue 
for  the  jury  was  not  the  exact  time  of  Hutchison's  fall 
but  whether  he  was  in  the  course  of  his  employment,  and, 
together  with  other  instructions  on  this  subject  [Tr.  p. 
509],  correctly  states  the  law.      (See  Schulz  v.  Pa.  R. 

Co.,  U.  S ,  76  S.  Ct.  608,  100  L.  Ed.  (Adv.  p. 

430).) 

(b)  Appellant  charges  the  Court  with  having  said  that 
"The  only  possible  basis  of  contributory  negligence  would 
be  the  mere  fact  that  Hutchison  feeling  'rugged'  and 
with  a  'hang-over,'  went  about  masthouses  and  climbed 
up  and  down  ladders."  (App.  Op.  Br.  p.  174.)  A  read- 
ing of  the  actual  instruction  discloses  the  unfairness  of 
the  paraphrase  [Tr.  p.  513]  and  refutes  the  contention. 
After  discussing  the  issue  raised  by  the  testimony  that 
Mr.    Hutchison    might    have    been    feeling    "rugged"    or 
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had  a  "hang-over,"  the  Court  instructed  that  if  the  jury 
found  Hutchison  guilty  of  negligence  in  that  respect,  "or 
if  you  find  there  was  some  other  contributory  negligence 
— at  the  moment  as  I  sit  here  that  is  the  only  thing  in 
the  evidence  which  occurs  to  me,  but  you  will  be  guided 
by  what  occurs  to  you — that  might  be  felt,  upon  a  full 
analysis  by  a  jury,  to  be  contributory  negligence,  if  you 
find  there  was,"  then  the  doctrine  of  comparative  negli- 
gence was  applicable.  [Tr.  p.  513.]  This  instruction 
cannot  be  twisted  into  a  statement  that  a  hang-over  was 
the  only  possible  basis  of  contributory  negligence  in  the 
evidence. 

(c)  Appellant  asserts:  "The  trial  court  plainly  told 
the  jury  that  if  a  'seaman'  can  establish  negligence  of 
the  owners  of  the  vessel  or  her  officers,  agents,  or  em- 
ployees, then  he  has  a  right  of  action  for  damages.  (As- 
signed error  33(h).)"  (App.  Op.  Br.  p.  183.)  We 
think  no  further  refutation  of  this  charge  is  necessary 
than  a  quotation  of  the  instruction  assigned  as  error 
33(h): 

"The  gist  of  an  action  under  the  Jones  Act  is  neg- 
ligence. In  order  to  maintain  an  action  under  the 
Act,  the  seaman  must  prove  negligence,  for  unless 
the  seaman  can  establish  negligence  of  the  owners 
of  the  vessel,  or  her  officers,  agentSj  or  employees,  no 
liability  exists."     [Tr.  p.  509.] 

The  instructions  given  by  the  trial  judge  fully  and 
accurately  charged  the  jury  on  all  issues.  Appellant's 
attack  on  the  instructions  picks  isolated  statements  out  of 
context  to  assign  as  error,  and  overlooks  portions  of  the 
charge  to  the  jury  which  meet  the  objections.  We  will, 
therefore,  take  up  seriatim  appellant's  objections  to  the 
instructions,  and  cite  the  portions  of  the  charge  which 
meet  the  objections. 
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(1)  Appellant  charges  that  the  instructions  regarding 
the  province  of  the  jury  as  judges  of  the  facts  [Tr.  pp. 
493-494]  were  "a  clear  invitation  to  the  jury  to  be  as 
arbitrary  and  capricious  as  it  might  choose  to  be,"  (App. 
Op.  Br.  p.  175),  and  asserts  that  the  failure  to  give  its 
instructions  (assigned  errors  34a  and  34b)  was  error. 
The  court,  however,  at  least  four  times  in  his  charge, 
told  the  jury  of  the  limitations  on  their  power  in  language 
which  amply  covered  the  matter  requested  by  appellant: 

"Your  judgment,  that  is,  your  verdict  will  be  based 
upon  the  evidence."     [Tr.  p.  493.] 

On  the  same  page  of  the  transcript  the  paragraph  which 
appellant  partially  quotes  in  Assigned  Error  33A,  reads 
in  full  as  follows: 

"As  each  of  the  attorneys  have  told  you,  you  are 
the  exclusive  judges  of  the  fact.  That  means  that 
so  far  as  your  decision  upon  the  facts  is  concerned, 
which  is  all  that  is  going  to  be  submitted  to  yon  to 
decide,  your  judgment  is  final,  and  no  one  can  in- 
quire into  it."  [Tr.  p.  493;  omitted  portion  empha- 
sized.] 

The  Court  again  stated  regarding  its  instruction  taken 
from  B.A.J.  I.  No.  28: 

"Should  you  consider  any  of  these  questions,  either 
in  your  own  private  reasoning,  or  in  open  discussion, 
you  must  look  for  an  answer  only  to  the  evidence 
admitted  in  the  trial  of  the  action."     [Tr.  p.  504.] 

Referring  to  the  amount  of  any  verdict  for  plaintifif, 
the  Court  said: 

"It  means  that  your  judgment  may  not  be  arbitrary 
or  fanciful,  but  must  have  evidence  behind  it."  [Tr. 
p.  516.] 
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And  in  closing  his  charge  to  the  jury  the  Court  stated: 

''You  are  to  look  only  to  the  evidence  in  the  case 
.  .  .  You  are  not  to  be  guided  by  the  reasons  for 
rulings  on  objections,  but  to  consider  the  evidence, 
such  evidence  as  did  get  in,  and  not  speculate  upon 
what  evidence  might  have  gotten  in  had  there  not 
been  objections  or  other  rulings  of  the  court  .  .  . 
You  are  not  to  be  guided  by  any  feeling  of  passion, 
prejudice,  pity,  or  sympathy.  Decide  the  case  upon 
an  intellectual  basis,  that  is,  an  analysis  of  the  evi- 
dence and  the  measuring  of  that  evidence  by  the  law 
which  the  court  has  given  you."     [Tr.  pp.  521-522,] 

In  this  connection  appellant  criticizes  the  judge's  state- 
ments that  the  judgment  of  the  jury  on  the  facts  "is 
final"  and  could  not  be  ''set  aside;"  but  this  is  no  more 
than  appellant's  counsel  told  the  jury  in  his  argument 
when  he  said: 

"It  is  up  to  them  to  give  you  enough  evidence 
to  make  you  fairly  certain  you  are  not  making  a 
serious  mistake,  because  any  mistake  you  make  can- 
not be  corrected/'   [Tr.  p.  438;  emphasis  added.] 

(2)  The  instructions  on  negligence  are  said  to  show 
the  Court's  determination  to  expand  this  issue  "so  that 
the  jury  could  roam  at  will"  over  "every  possible  factual 
basis  of  liability  within  the  four  corners  of  the  Jones 
Act,"  (App.  Op.  Br.  p.  176.)  To  sustain  this  ex- 
treme charge  appellant  is  compelled  to  recognize  three 
separate  places  in  which  the  court  did  restrict  the  jury 
to  the  allegations  of  the  complaint  and  to  argue  that 
because  the  court  spoke  of  "the  nature  of  negligence 
which  was  charged,"  "the  type  of  negligence  that  is  al- 
leged," "the  particular  kind  of  negligence  charged  here," 
it  did  not  restrict  the  jury  to  the  negligence  alleged  in 
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the  complaint;  and  appellant  is  further  compelled  to  argue 
that  the  use  of  the  word  "because"  did  not  satisfactorily 
explain  to  the  jury  the  doctrine  of  proximate  cause.  As 
to  the  latter  point,  the  court  had  already  expressly  de- 
fined proximate  cause.     [Tr.  p.  511.] 

Far  from  expanding-  the  issues  of  negligence,  the  trial 
court  repeatedly  restricted  the  jury  to  the  precise  kind  of 
negligence  charged  in  the  complaint,  even  reading  the 
appropriate  allegations  of  the  complaint  to  the  jury  for 
their  guidance  [Tr.  pp.  506-507,  509,  518,  548,  559-560] ; 
and  it  is  surely  accurate  to  refer  to  a  failure  to  furnish 
sufficient  safety  appliances  as  a  "kind"  or  "type"  of 
negligence.  The  following  portions  of  the  charge,  given 
expressly  for  the  second  cause  of  action,  reveal  the  ex- 
plicitness  of  the  instructions  on  this  point. 

"The  cause  of  action  which  the  plaintiff  has  charged 
here  was  read  to  you  earlier.  She  is  restricted  to 
the  cause  of  action  which  has  been  charged  there, 
that  is,  you  are  not  to  go  beyond  the  nature  of  negli- 
gence which  was  charged  and  seek  out,  to  see  if 
there  was  some  other  negligence,  because  she  has 
picked  out  what  she  thought  was  negligence  and 
sued  upon  that,  and  the  case  is  restricted  to  that." 
[Tr.  p.  548.] 

"All  of  this,  of  course,  is  only  provided  you  do 
find  that  the  death  was  caused  as  has  been  contended 
by  the  plaintiff,  and  the  plaintiff  contends  that  it 
was  '*  *  *  directly  caused  by  reason  of  the  negli- 
gence of  said  defendant,  in  that  it  failed  and  neg- 
lected to  supply  said  deceased  with  sufficient  safety 
appliances  in  and  about  said  ventilator  shaft  to  pro- 
vide a  reasonably  safe  place  in  which  to  work."  [Tr. 
p.  559.] 
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*'Now,  when  he  died  if  he  did  not  die  because  of 
neghgence  she  has  no  claim.  If  he  did  not  die 
because  of  the  particular  kind  of  negligence  charged 
here  she  has  no  claim  upon  this  defendant.  But  if  he 
did  die  because  of  the  particular  negligence,  which 
has  been  charged  here,  then  her  right  accrued  the 
moment  he  died."     [Tr.  p.  560.] 

Moreover,  even  if  there  had  been  any  undue  generality 
in  the  instructions  on  negligence,  appellant  could  not  have 
been  prejudiced.  The  record  discloses  clearly  that,  set- 
ting aside  the  question  of  failure  to  search,  the  only  evi- 
dence of  negligence  presented  to  the  jury  or  argued  by 
counsel  related  directly  to  the  insufficiency  of  safety  ap- 
pliances in  and  about  the  ventilator  shaft.  Under  similar 
circumstances  it  was  held  in  Fleming  v.  Hiistcd,  164  F. 
2d  675,  that  no  error  resulted  from  instructions  more 
general  than  the  evidence.  There  the  complaint  had 
charged  that  the  defendant  trustees  had  permitted  a 
station  platform  to  be  in  "a  defective,  dangerous,  and 
uneven  condition  and  allowed  depressions  to  remain 
therein,"  and  the  jury  was  instructed  in  that  language 
regarding  negligence.  All  of  the  evidence  related  specifi- 
cally to  the  broken  condition  of  the  curb  along  the  plat- 
form, and  the  defendants  alleged  error  in  refusing  to 
limit  the  issue  of  negligence  and  proximate  cause  in 
express  terms  to  that  condition.  The  Court  rejected  this 
argument  stating: 

"Plaintiff's  attack  and  testimony  were  directed  solely 
against  the  condition  of  the  curb  .  .  .  On  the 
basis  of  the  trial  proceedings  and  the  record,  we  can 
see  no  room  to  doubt  that  the  jury  understood  that, 
in  adopting  the  expressions  from  the  complaint, 
'platform,'  'uneven  condition'  and  'depressions,'  in 
the  instructions,  the  court  meant  and  was  referring 
only  to  the  condition  of  the  curb. 
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"More  apt  and  narrower  terms  could  have  been 
used,  but  it  is  not  uncommon  practice  for  instructions 
to  state  the  issues  of  a  case  in  the  language  of  the 
pleadings  unless  some  reason  exists  for  not  so 
doing." 

Fleming  v.  H listed,  supra,  at  pp.  68-69. 

(3)  Appellant  objects  to  the  instructions  given  by  the 
Court  concerning  the  Certificates  of  Inspection  issued 
by  the  U.  S.  Coast  Guard  for  the  Linfield  Victory  and  to 
the  refusal  to  give  appellant's  proposed  instructions  on 
that  subject.  The  court  instructed  on  this  matter  by 
first  giving  the  standard  instructions  on  expert  witnesses 
in  B.  A.  J.  I.  Nos.  33  and  33a.  [Tr.  pp.  504-505.]  It 
then  referred  specifically  to  the  Certificates  of  Inspection 
and  advised  the  jury  correctly  that  such  Certificates  were 
to  be  considered  as  evidence,  to  be  weighed  with  all  the 
other  evidence,  [Tr.  p.  505],  but  that  they  could  not 
"suffice"  for  the  duty  of  the  jury;  that  the  duty  of  judg- 
ing the  issue  rested  on  the  jury,  which  must  give  its 
judgment  ''independently"  of  the  witnesses;  that  the 
"opinions  of  witnesses"  were  "not  a  substitute  for  the 
jury."     [Tr.  pp.  504-506.] 

Appellant  singles  out  the  words  "suflEice"  and  "inde- 
pendently" and  attacks  them  on  the  ground  that  they 
would  lead  the  jury  to  disregard  the  evidence  in  deter- 
mining this  issue,  and  amounted  to  an  instruction  that  the 
Certificate  of  Inspection  was  not  sufficient  to  support  a 
finding  that  the  ventilator  shaft  was  reasonably  safe; 
but  the  criticized  language  must  be  considered  in  context. 
The  instruction  as  a  whole  accurately  told  the  jury  that 
the  Inspection  Certificates  were  evidence  of  due  care  but 
were  not  more;  that  the  jury  was  not  bound  by  them, 
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nor  by  any  other  expert  opinion,  but  must  exercise  their 
judgment  on  the  basis  of  all  the  evidence.  This  correctly 
states  the  law.     (See  supra,  section  B  of  this  brief.) 

The  court  properly  rejected  appellant's  instructions  58a 
and  60  [Tr.  pp.  73-74]  on  this  subject,  which  could  only 
have  misled  the  jury.  Both  instructions  assert  as  pre- 
sumptions of  law  that  the  Coast  Guard  had  examined  the 
Linfield  Victory,  had  issued  a  certificate  of  inspection, 
and  had  satisfied  itself  that  the  vessel  was  seaworthy 
and  did  not  have  on  board  any  equipment,  apparatus,  or 
appliances  not  conforming  to  the  requirements  of  law; 
and  charge  that,  unless  these  presumptions  were  contro- 
verted by  other  evidence,  the  jury  was  bound  to  find 
according  to  such  presumption.  There  was  no  basis  for 
any  presumption  concerning  the  acts  of  the  Coast  Guard, 
because  appellant  had  introduced  into  evidence  the  cer- 
tificate of  inspection  for  the  period  here  relevant  and  had 
introduced  the  testimony  of  Captain  Dyer  as  to  the 
meaning  of  the  certificate.  Appellant's  instructions  told 
the  jury  something  quite  dififerent  and  completely  im- 
proper— that  the  inspection  certificate  raised  a  presump- 
tion that  appellant  had  furnished  sufficient  appliances, 
in  accordance  with  which  the  jury  would  have  to  find 
unless  controverted.  Appellant  cannot  complain  of  a  re- 
fusal to  give  inaccurate  or  misleading  instructions. 
(American  Surety  Co.  v.  Blount  County  Bank,  30  F.  2d 
882,  884.) 

(4)  The  Court  instructed  that  a  party  seeking  to  deny 
a  rebuttable  presumption  must  present  contrary  evidence. 
[Tr.  p.  501.]  Appellant  assigns  error  in  the  failure  to 
instruct,  as  in  appellant's  instruction  No.  51  [Tr.  pp. 
66-67],  that  appellant  might  rely  on  evidence  presented 
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by  appellee  in  rebutting  a  presumption  and  need  not 
present  affirmative  evidence.  Again,  appellant  is  not  in 
a  position  to  complain  of  error  on  this  point,  because  its 
offered  instruction  was  an  inaccurate  and  misleading 
formula  instruction.  After  stating  generally  the  law  on 
evidence  rebutting  presumptions,  appellant's  No.  51  states: 

"Thus,  if  the  evidence  produced  by  the  plaintiff  fails 
to  prove  negligence  on  the  part  of  defendant  by  a 
preponderance  thereof  or  fails  to  prove  by  a  pre- 
ponderance that  Nathanael  Patrick  Hutchison  suf- 
f erred  injury  or  death  as  a  proximate  result  of  such, 
if  any,  negligence,  your  verdict  would  have  to  be  in 
favor  of  the  defendant,  even  if  the  defendant  has 
produced  no  evidence  whatever  upon  the  subjects  of 
alleged  negligence  on  its  part  or  proximate  cause." 
[Tr.  pp.  66-67;  emphasis  added.] 

The  instruction  as  a  whole  graphically  illustrates  the 
reason  for  the  rejection  of  appellant's  proposed  instruc- 
tions in  toto.  The  quoted  portion  has  nothing  to  do  with 
presumptions.  Moreover,  appellant  had  produced  evi- 
dence indicating  its  own  negligence.  [E.g.,  Webb's  testi- 
mony on  the  need  for  artificial  illumination  when  working 
in  the  masthouse.  Tr.  pp.  251,  252.]  The  jury  could 
only  have  concluded  from  the  whole  instruction  that 
appellee  was  required  to  prove  her  case  solely  from  her 
own  evidence,  whereas  appellant  could  rely  on  its  own 
and  appellee's  evidence! 

(5)  The  charge  that  the  instructions  on  negligence  and 
contributory  negligence  were  one-sided  has  been  sub- 
stantially answered  in  appellee's  discussion  of  points  2 
and  4  under  this  heading.  Appellant  argues  that  the 
Court  instructed  the  jury  with  particularity  on  appellant's 
duty  of  care  and  refused  to  so  instruct  regarding  Hutchi- 
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son's  duty  of  care,  but  the  record  shows  that  in  addition 
to  the  general  instructions  on  neghgence,  contributory 
negligence,  and  proximate  cause  [Tr.  pp.  510-512],  the 
court  instructed  the  jury  specifically  and  in  detail  of 
what  might  constitute  contributory  negligence  by  Hutchi- 
son and  what  its  effect  would  be.  [Tr.  pp.  512-513.] 
Appellant  cannot  complain  of  the  refusal  of  its  requested 
instruction  No.  47,  [assigned  error  34  qq;  Tr.  pp.  64- 
65.]  That  instruction,  as  appellee  has  already  pointed 
out,  distorts  the  doctrine  of  contributory  negligence  in 
such  a  manner  as  to  conceal  from  the  jury  the  appli- 
cability of  the  doctrine  of  comparative  negligence. 

The  instruction  given  by  the  court  was  correct  as  a 
statement  of  the  burden  of  proof.  (Reynolds  v.  Roll, 
122  Cal.  App.  2d  826,  838-839,  266  P.  2d  222,  230.) 
In  Blanfon  v.  Curry,  20  Cal.  App.  2d  793,  129  P.  2d  1, 
cited  by  appellant,  (in  which  no  proper  instruction  on  the 
subject  was  oifered  by  the  appellant),  the  Court  observed 
that  a  similar  instruction  was  a  correct  statement  of  the 
law,  that  it  did  no  more  than  inform  the  jury  on  the 
question  of  burden  of  proof,  and  that  "[ajlthough  in- 
complete in  form,  no  harm  could  have  resulted  from  the 
giving  of  the  criticized  instruction."  (Blanton  v.  Curry, 
supra,  at  p.  805  of  20  Cal.  App.  2d,  and  8  of  266  P.  2d). 
It  is  also  patent  that  the  jury  was  instructed  to  and  did 
weigh  all  evidence  on  the  issue  of  Hutchison's  due  care, 
the  only  issue  on  which  there  was  a  presumption  bene- 
fiting appellee.  In  his  argument  to  the  jury  counsel 
for  appellant  relied  on  appellee's  evidence  to  show  Hutchi- 
son's contributory  negligence.  [Tr.  pp.  409-410,  437, 
441-442.]  The  Court,  in  its  instructions  on  contributory 
negligence,  specifically  discussed  the  question  whether 
Hutchison  might  have   felt   rugged  or   had   a   hang-over 
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and  instructed  that  if  the  jury  so  believed  they  could 
find  him  contributorily  negligent.  [Tr.  p.  513.]  All  of 
that  evidence,  of  course,  was  from  appellee's  witnesses. 
The  court  further  instructed  that  if  there  was  some  other 
fact  that  might  be  felt  "upon  a  full  analysis  by  a  jury" 
to  show  contributory  negligence,  they  should  reduce  any 
recovery  accordingly.  And  the  answers  of  the  jurors  to 
the  interrogatories  revealed  that  the  jury  had  considered 
the  issue  of  contributory  negligence  and  had  found 
Hutchison  to  be  contributorily  negligent,  demonstrating 
that  appellant  had  carried  its  burden  of  proof  on  that 
point. 

(6)  The  instruction  given  by  the  Court  on  an  em- 
ployee's right  to  assume  the  exercise  of  reasonable  care 
to  furnish  a  reasonably  safe  place  within  which  to  work, 
in  the  absence  of  notice  to  the  contrary,  [assigned  error 
33e;  Tr.  p.  508],  whether  applicable  or  not,  could  not 
have  prejudiced  appellant,  since  the  court  instructed  the 
jury  on  contributory  negligence  and  its  effect.  The  very 
cases  cited  by  appellant  on  this  point  hold  its  objection 
untenable.  In  Thompson  v.  Camp,  163  F.  2d  396,  the 
Court  declared  that  even  if  an  instruction  that  plaintiff 
was  entitled  to  presume  the  exercise  of  due  care  by  his 
employer  was  inapplicable,  no  prejudice  resulted  because 

"The  District  Judge  also  gave  an  instruction  on  con- 
tributory negligence  .  .  .  which  necessarily  gave 
effect  to  any  knowledge  that  Camp  may  have  had 
about  the  condition  of  the  premises."  Thompson  v. 
Camp,  supra,  p.  402. 

The  vice  in  appellant's  instruction  No.  47  we  have  just 
discussed. 
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(7)  Appellant  alleges  a  failure  to  instruct  as  to  the 
issues  raised  by  the  pleadings  and  asserts  that  the  Court 
should  not  have  read  the  complaint.  The  Court  may  in 
its  discretion  read  the  pleadings  to  the  jury.  (Illinois 
Cent.  R.  Co.  v.  Sigler,  122  F.  2d  279,  286;  Norfolk  & 
W.  Ry.  Co.  V.  Trautwein,  111  F.  2d  923,  925;  Earl  v. 
San  Francisco  Bridge  Co.,  31  Cal.  App.  339,  349,  160 
Pac.  570,  574.)  The  Court  instructed  the  jury  that  the 
allegations  of  the  complaint  must  be  proved  by  evidence 
and  that  plaintiff  had  the  burden  of  proof  as  to  whether 
decedent  was  in  the  course  of  his  employment,  whether 
the  defendant  was  negligent  and  whether  its  negligence 
was  the  proximate  cause  of  the  decedent's  death.  [Tr. 
pp.  499,  510,  555,  559-560.] 

Appellant  tortures  isolated  portions  of  the  charge  to 
allege  that  the  jury  must  have  concluded,  from  the  in- 
structions that  appellee  had  *'a  cause  of  action,"  that  the 
court  was  telling  them  that  appellee  had  a  right  to  re- 
cover from  appellant.  We  are  constrained  to  label  this 
assertion  an  affront  to  the  intelligence  of  the  jury.  The 
charge  of  the  Court  plainly  told  the  jury  that  they  must 
find  for  the  plaintiff  only  if  she  had  carried  her  burden 
of  proof  as  to  the  essential  issues.  The  same  must  be 
said  of  appellant's  argument  that  the  jury  was  told  it 
was  a  ''fact"  that  appellee  lost  the  support  of  her  hus- 
band due  to  the  negligence  of  the  defendant.  [Tr.  p. 
560.]  The  criticized  sentence  is  preceded  by  a  full  ex- 
planation of  the  basis  of  plaintiff's  action,  which  includes 
the  following: 

"All  of  this,  of  course,  is  only  provided  you  do  find 
that  the  death  was  caused  as  has  been  contended 
by  the  plaintiff,  and  the  plaintiff  contends  that  it  was 
<*    *    *    (directly  caused  by  reason  of  the  negligence 
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of  said  defendant,  in  that  it  failed  and  neglected 
to  supply  said  deceased  with  sufficient  safety  appli- 
ances in  and  about  said  ventilator  shaft  to  provide 
a  reasonably  safe  place  in  which  to  work.' "  [Tr. 
p.  559.] 

(8)  Appellant's  contentions  that  the  trial  court  told 
the  jury  "that  in  the  mere  event  of  injury  Hutchison 
was  entitled  to"  his  rights  under  the  Jones  Act  and  that 
**if  the  jury  decided  'the  second  cause  of  action,'  it  was 
to  'decide  it  in  her  favor  for  the  damages  which  she  had 
suffered'  "  (App.  Op.  Br.  p.  183),  are  equally  insub- 
stantial. The  quoted  remark  as  to  the  second  cause  of 
action  was  made  by  the  court  in  distinguishing  Mrs. 
Hutchison's  status  as  a  claimant  under  the  second  clause 
from  her  status  under  the  first  cause,  and  a  part  of  the 
same  charge  with  respect  to  the  second  cause  reads  as 
follows : 

"Liability,  if  it  exists,  [referring  to  the  second  cause 
of  action]  depends  on  the  same  facts  respecting  negli- 
gence, if  it  existed,  contributory  negligence,  if  it 
existed,  and  the  need  for  proximate  cause,  and  so 
forth,  as  the  first  cause  of  action."     [Tr.  p.  518.] 

The  comments  of  the  Trial  Court  that  the  deceased 
was  a  contributor  to  appellee's  support  complained  of  by 
appellant  [Tr.  pp.  518-519]  were  not  made  argumentatively 
nor  in  such  manner  as  to  arouse  passion  or  sympathy, 
but  were  made  as  a  matter  of  undisputed  fact  to  dis- 
tinguish the  second  cause  of  action  from  the  first. 

(9)  The  jury  returned  to  the  Court  for  further  in- 
structions after  several  hours  of  deliberation  and  dis- 
closed by  the  questions  and  comments  of  the  foreman 
that  they,  or  some  of  them,  felt  entitled  to  consider  the 
issue  of  negligent  failure  to  search  as  an  item  of  negli- 
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gence  with  respect  to  the  second  cause  of  action.  There 
is  no  evidence  whatsoever  in  the  record  that  the  jury 
was,  as  appellant  asserts,  in  a  "rebellious  and  sympathetic 
state  of  mind."  (App.  Op.  Br.  p.  100.)  Appellant  as- 
serts that  in  answer  to  the  jury's  request  for  a  re-state- 
ment of  the  instructions  regarding-  the  applicability  of 
failure  to  search  to  the  second  cause  of  action,  the  Court 
assumed  in  its  instructions  as  an  established  fact  that 
Hutchison  was  injured  by  appellant's  negligent  failure 
to  provide  a  reasonably  safe  place  to  work.  Appellant's 
brief  at  this  point  (pp.  184-185)  places  several  phrases 
in  quotation  marks,  but  nowhere  is  there  a  reference  to 
the  transcript  of  record  or  to  an  assignment  of  error. 
Appellee  has  read  carefully  the  entire  charge  to  the  jury 
when  they  returned  for  instructions,  and  cannot  perceive 
any  point  in  that  charge  in  which  the  court  assumed  a 
negligent  failure  to  search. 

The  instruction  that  there  was  only  one  law  suit  in 
which  appellee  could  collect  and  that  the  jury  would 
have  to  determine  the  natural  expectancies  and  what  sum 
could  be  awarded  at  that  time  [assigned  error  33ee; 
Tr.  p.  559],  is  surely  a  correct  statement  of  the  law. 
Appellant  asserts  prejudice,  citing  Virginian  Railway  Co. 
V.  Armentront,  166  F.  2d  400.  A  reading  of  that  case 
will  indicate  the  gulf  between  it  and  the  instant  action. 
There  a  13-month  old  infant  lost  all  or  part  of  both  arms 
in  a  railroad  accident,  and  a  reading  discloses  that  the 
Appellate  Court  was  dealing  with  an  inflamed  jury  whose 
verdict  the  court  considered  grossly   excessive.     In   this 


case,  the  charge  of  the  trial  judge  was  fair  and  im- 
partial, and  no  pre  judical  error  could  have  resulted  to 
defendant  from  the  portion  criticized.  Appellant's  coun- 
sel told  the  jury  himself  that  they  had  only  one  chance 
to  decide  this  case,  when  he  said  in  speaking  of  liability 
that  "you  want  to  be  satisfied  that  your  verdict  is  just, 
if  you  bring  in  one  against  the  defendant,"  and  "it  is  up 
to  them  to  give  you  enough  evidence  to  make  you 
thoroughly  certain  you  are  not  making  a  serious  mistake, 
because  any  mistake  you  make  cannot  be  corrected."  [Tr. 
p.  438.] 

(10)  The  Court  gave  an  instruction  from  B.  A.  J.  I. 
(No.  303- A)  that  the  prudence  required  of  appellant 
in  the  exercise  of  ordinary  care  increases  or  decreases 
"as  do  the  dangers  that  reasonably  should  be  appre- 
hended." Appellant  argues  that  the  instruction  does  not 
intelligibly  cover  the  doctrine  of  foreseeability.  The  in- 
struction embodies  the  doctrine  of  the  cases,  Ericksen  v. 
So.  Pac.  Co.,  39  Cal.  App.  2d  374,  246  P.  2d  642,  cert, 
den.  344  U.  S.  897,  73  S.  Ct.  277,  97  L.  Ed.  693:  Triiitt 
V.  So.  Pac.  Co.,  112  Cal.  App.  2d  218,  245  P.  2d  1083;  and 
none  of  appellant's  cited  cases  contains  either  a  holding 
or  a  dictum  that  the  instruction  is  improper.  Sundberg  v. 
Washington  F.  &  0.  Co.,  138  F.  2d  801,  in  fact,  states 
substantially  the  same  doctrine  at  p.  803 : 

"Proof  of  negligence  on  the  part  of  the  shipowner 
involves  at  least  a  showing  that  under  existing 
circumstances  the  shipowner  or  his  agents  should  rea- 
sonably have  anticipated  the  danger  of  bodily  injury 
to  a  member  of  the  crew." 
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The  instructions  to  the  jury  fully  and  thoroughly  cov- 
ered the  essential  issues  in  this  action  and  the  applicable 
law,  and  any  departures  from  strict  legal  phraseology 
were  well  within  reasonable  tolerance.  As  said  in  Gray 
V.  Dieckmann,  109  F.  2d  382,  388: 

"A  judge  in  instructing  a  jury  at  nisi  prius  cannot  be 
held  up  to  the  exactitude  of  legal  expression.  He 
must  apply  his  instructions  to  a  jury  with  a  broad 
brush.  If  his  instructions  are  substantially  correct 
and  contain  no  misleading  errors,  it  is  sufficient." 

Conclusion. 

Appellee  respectfully  submits  that  the  judgment  is 
amply  supported  by  the  evidence  and  that  there  were  no 
errors  occurring  during  the  course  of  this  trial  which 
would  require  its  reversal,  and  prays  that  the  judgment  be 
affirmed. 

Respectfully  submitted, 

Simpson,  Wise  &  Kilpatrick, 
By  Raymond  C.  Simpson, 
George  E.  Wise  and 
Robert  J.  Kilpatrick, 
Attorneys  for  Appellee. 
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FOREWORD. 

It  is  impossible,  in  twenty  pages,  to  distinguish  inappli- 
cable cases  cited  or  to  fairly  and  adequately  discuss  the 
inaccuracies  and  misrepresentations  of  the  testimony  and 
evidence  contained  in  the  appellee's  brief.  Appellant's 
statement  of  the  case  (O.B.,  pp.  6-45)  is  accurate  and 
uses  the  language  of  the  witnesses,  gives  accurate  descrip- 
tions of  the  photographs  and  sets  forth  the  exact  language 
of  the  documentary  evidence.  Appellant's  contentions  are 
as  it  states  them.  Therefore,  the  Court  is  requested  to 
rely  solely  upon  the  record  in  ascertaining  the  facts  and 
to  ascertain  the  contentions  of  appellant  from  its  state- 
ment thereof. 


I. 

THE  CASE  OF  CORTES  v.  BALTIMORE  INSULAR  LINE,  287  U.S. 
367,  DOES  NOT  SUPPORT  THE  APPELLEE'S  CONTENTIONS 
WITH  RESPECT  TO  PARAGRAPH  IX  OF  THE  COMPLAINT. 

^'We  are  to  determine  whether  death  resulting 
from  the  negligent  omission  to  furnish  care  or  cure  is 
death  from  personal  injury  within  the  meaning  of  the 
statute."    (287  U.S.  367,  372,  77  L.  ed.  368,  371.) 

There  are  no  averments  in  the  amended  complaint  in 
the  instant  cause  that  the  master  of  the  S.  S.  ''Linfield 
Victory"  had  the  slightest  knowledge,  before  Hutchison 
died,  that  he  had  suffered  any  personal  injury  whatever, 
or  that  he  negligently  failed  to  provide  medical  or  sur- 
gical care  or  that  as  a  proximate  result  thereof  Hutchison 
died.  To  the  contrary,  the  ^'second  cause  of  action" 
avers  that  "as  a  result  of  said  injuries"  [those  referred 
to  in  paragraph  VIII]   (T.R.,  pp.  6-7)  he  died. 

In  the  Cortes  case  no  question  of  law,  disputed  or  other- 
wise was  raised  or  discussed  or  even  mentioned  in  the 
.opinion  in  respect  of  the  proposition  that  the  aggravation 
of  an  existing  illness  is  not  a  personal  injury  suffered  in 
the  course  of  the  employment.  It  is  true  that  "the  act 
for  the  protection  of  railroad  employees  does  not  define 
negligence";  (287  U.S.  367,  377,  77  L.  ed.  368,  374)  but  it 
^065  state  that  the  negligence  for  which  there  is  liability 
is  that  "of  any  of  the  .officers,  agents  or  employees  of 
such  carrier''  (Title  45  U.S.C.  §  51);  and  it  also  states 
that  the  surviving  widow  for  whose  benefit  the  right  of 
action  is  conferred  is  "the  surviving  ^^^dow  ...  of  such 
employee."  (  Title  45  U.S.C.  §  51.)  ''Such  employee"  is 
"any  person  suffering  injury  while  he  is  employed"  (by 


a  common  carrier  engaged  in  interstate  or  foreign  com- 
merce) "in  siich  commerce."  (id.)  The  Supreme  Court 
did  not  discuss  any  of  these  propositions  in  the  Cortes 
opinion.  It  is,  therefore,  not  authoritative  precedent  in 
respect  thereof.  {Pacific  8.S.  Co.  v.  Peterson,  278  U.S. 
130,  136;  73  L.  ed.  220,  223;  13  Cal.  Jur.  2d  pp.  662-663, 
§  129.) 


n. 

THE  "SECOND  CAUSE  OF  ACTION"  DOES  NOT  STATE  FACTS 
SUFFICIENT  TO  CONSTITUTE  A  CAUSE  OF  ACTION  OR 
AVERMENTS  SHOWING  THAT  THE  PLEADER  IS  ENTITLED 
TO  RELIEF. 

Appellant  contends:  No  statute  creating  a  right  of 
action  for  damages  by  reason  of  death  is  valid  unless  it 
specifies  who  is  liable,  the  person  or  persons  for  whose\ 
benefit  the  action  may  be  maintained  and  the  grounds  of 
liability.  The  language  ,of  the  Jones  Act  contains  none  of 
those  essentials.  (Title  46  U.S.C.  §  688.)  It  does  incor- 
porate, in  their  entirety,  "all  statutes  of  the  United  States 
conferring  or  regidating  the  right  of  action  for  death  in 
the  case  of  railway  employees  ..." 

The  appellee  contends  in  her  reply  brief  that  the  Con- 
gress intended  to  differentiate  and  discriminate  between 
the  surviving  widow  of  a  deceased  railway  employee  and 
that  ,of  a  deceased  seaman,  in  that  the  seaman's  widow 
is  not  required  to  aver  or  prove  what  the  incorporated 
statute  requires  of  the  widow  of  the  deceased  railway 
employee. 


Appellant  prints  the  statutes  as  follows  :* 

''Any  seaman  who  shall  suffer  personal  injury  in 
the  course  of  his  employment  may,  at  his  election, 
maintain  an  action  for  damages  at  law,  with  the  right 
of  trial  by  jury,  and  in  such  action  all  statutes  of  the 
United  States  modifying  or  extending  the  common-law 
right  or  remedy  in  cases  of  personal  injury  to  railway 
employees  shall  apply;  and  in  case  of  the  death  of 
any  seaman  as  a  result  of  any  such  personal  injury 
the  personal  representative  of  such  seaman  may  main- 
tain an  action  for  damages  at  law  with  the  right  of 
trial  by  jury,  and  in  such  action  all  statutes  of  the 
United  States  conferring  or  regulating  the  right  of 
action  for  death  in  the  case  of  railway  employees  shall 
be  applicable.  Jurisdiction  in  such  actions  shall  be 
under  the  court  of  the  district  in  which  the  defendant 
employer  resides  or  in  Avhich  his  principal  office  is 
located."  (Mar.  4,  1915,  c.  153,  §  20,  38  Stat.  1185; 
June  5,  1920,  c.  250,  §  33,  41  Stat.  1007;  Title  46, 
U.S.C.  §  688.) 

''Every  common  carrier  [by  railroad]  while  en- 
gaging in  conmierce  between  any  of  the  several  States 
or  Territories,  or  between  any  of  the  States  and 
Territories,  or  between  the  District  of  Columbia  and 
any  of  the  States  or  Territories,  ,or  between  the 
District  of  Colmnbia  or  any  of  the  States  or  Terri- 
tories and  any  foreign  nation  or  nations,  shall  be 
liable  in  damages  to  any  person  suffering  injury 
while  he  is  employed  by  such  carrier  in  such  com- 
merce, or,  in  case  of  the  death  of  such  employee,  to 
his  or  her  personal  representative,  for  the  benefit  of 
the  surviving  widow  or  husband  and  children  of  such 


*The  words  of  the  F.E.L.A.  which  cannot  be  applicable  to  an  ac- 
tion for  damages  by  reason  of  the  death  of  a  seaman  not  employed 
by  a  common  carrier  hy  railroad  are  placed  within  brackets.  All 
emphasis  is  added  throughout. 


employee;  and,  if  none,  then  of  such  employee's  par- 
ents; and,  if  none,  then  of  the  next  of  kin  dependent 
upon  such  employee,  for  such  injury  .or  death  result- 
ing in  whole  or  in  part  from  the  negligence  of  any  of 
the  officers,  agents  or  employees  of  such  carrier,  or 
by  reason  of  any  defect  or  insufficiency,  due  to  its 
negligence,  in  its  [cars,  engines,]  appliances,  machin- 
ery, [track,  roadbed,]  works,  boats,  wharves,  or  other 
equipment. 

"Any  employee  of  a  carrier,  any  part  of  whose 
duties  as  such  employee  shall  be  the  furtherance  of 
interstate  or  foreign  commerce;  or  shall,  in  any  way 
directly  or  closely  and  substantially,  affect  such  com- 
merce as  above  set  forth  shall,  for  the  purposes  of 
this  chapter,  be  considered  as  being  employed  by 
such  carrier  in  such  commerce  and  shall  be  considered 
as  entitled  to  the  benefits  of  this  chapter."  (Apr.  22, 
1908,  c.  149,  U,  35  Stat.  65;  Aug.  11,  1939,  c.  685,  §  1, 
53  Stat.  1404;  Title  45,  U.S.C.  §  51.) 

''In  all  actions  hereafter  brought  against  any 
such  common  carrier  [by  railroad]  under  or  by  virtue 
of  any  of  the  provisions  of  this  chapter  to  recover 
damages  for  j)ersonal  injuries  to  an  employee,  or 
where  such  injuries  have  resulted  in  his  death,  the 
fact  that  the  employee  may  have  been  guilty  of 
contributory  negligence  shall  not  bar  a  recovery,  but 
the  damages  shall  be  diminished  by  the  jury  in  pro- 
portion to  the  amount  ,of  negligence  attributable  to 
such  employee :  Provided,  That  no  such  employee  who 
may  be  injured  or  killed  shall  be  held  to  have  been 
guilty  of  contributory  negligence  in  any  case  where 
the  \4olation  by  such  common  carrier  of  any  statute 
enacted  for  the  safety  of  employees  contributed  to 
the  injury  or  death  of  such  employee."  (Apr.  22, 
1908,  c.  149,  §  3,  35  Stat,  m;  Title  45,  U.S.C.  §  53.) 


''The  term  'common  carrier'  as  used  in  this  chapter 
shall  include  the  receiver  or  receivers  or  other  per- 
sons or  corporations  charged  with  the  duty  of  the 
management  and  operation  of  the  business  of  a  com- 
mon carrier."  (Apr.  22,  1908,  c.  149,  §  7,  35  Stat. 
m-,  Title  45,  U.S.C.  §  57.) 

"Any  right  of  action  given  by  this  chapter  to  a 
person  suffering  injury  shall  survive  to  his  or  her 
personal  representative,  for  the  benefit  of  the  sur- 
viving widow  or  husband  and  children  .of  such  em- 
ployee, and,  if  none,  then  of  su^h  employee 's  parents ; 
and,  if  none,  then  of  the  next  of  kin  dependent  upon 
such  employee,  but  in  such  cases  there  shall  be  only 
one  recovery  for  the  same  injury."  (Apr.  22,  1908, 
c.  149,  §  9,  as  added  Apr.  5,  1910,  c.  143,  §  2,  36  Stat. 
291;  Title  45,  U.S.C.  §  59.) 

In  the  "Statement  of  the  managers  on  the  part  of  The 
House",  66th  Congress,  2d  Session,  House  of  Representa- 
tives, Report  No.  1093,  June  2,  1920  {three  daj'-s  before  the 
Jones  Act  was  enacted  as  part  of  The  Merchant  Marine 
Act  of  1920),  at  page  35,  the  following  appears:  "Amend- 
ment No.  139.  This  amendment  amends  section  20  of 
the  seamen's  act  so  as  to  extend  the  Federal  Employers' 
Liability  Act  to  cases  of  personal  injury  to  ,or  death  of 
seamen.  ..." 

The  appellant  contends  that  it  has  an  absolute  right, 
pursuant  to  Article  I,  sections  1  and  8,  clause  3,  Article 
VI,  clause  2,  Amendment  V  and  Amendment  X,  Consti- 
tution of  the  United  States,  to  have  its  rights,  liability 
and  defenses  determined  in  accordance  with  the  plain  and 
unambiguous  language  deliberately  chosen  and  used  by 
the  Congress  in  enacting  the  foregoing  statutes;  that  the 


unjustified  deletion  or  ignoring  of  any  word  or  other  part 
thereof  would  be  in  direct  contravention  of  said  right; 
and  also  in  contravention  of  the  guarantee  of  ''due 
process  of  law"  as  set  forth  in  Amendment  V.  These 
Constitutional  provisions  read  as  follows : 

"All  legislative  Powers  herein  granted  shall  be 
vested  in  a  Congress  of  the  United  States,  which  shall 
consist  of  a  Senate  and  House  of  Representatives." 
(Art.  I,  Sec.  1.) 

"The  Congress  shall  have  Power  ...  To  regulate 
Commerce  with  foreign  Nations,  and  among  the  sev- 
eral States  and  with  the  Indian  Tribes;"  (Art.  I,  Sec. 
8,  cl.  3.) 

"This  Constitution  and  the  Laws  of  the  United 
States  which  shall  be  made  in  Pursuance  thereof ;  and 
all  Treaties  made,  or  which  shall  be  made,  under  the 
Authority  of  the  United  States,  shall  he  the  supreme 
Law  of  the  Land;  ..."     (Art.  VI,  cl.  2.) 

"No  person  shall  be  .  .  .  deprived  of  property, 
without  due  process  of  law;  ..."     (Amendment  V.) 

"The  powers  not  delegated  to  the  United  States 
by  the  Constitution,  nor  prohibited  by  it  to  the  States, 
are  reserved  to  the  States  respectively,  or  to  the 
people."     (Amendment  X.) 

If  this  Court  is  of  the  opinion  that  any  of  the  language 
actually  used  by  the  Congress  in  chapter  2  of  the  Federal 
Employers'  Liability  Act  and  which  is  literally  applicable 
to  an  action  for  damages  by  reason  of  the  death  of  a  sea- 
man is  not  controlling,  appellant  respectfully  insists  that 
its  constitutional  rights  require  and  entitle  it  to  a  forth- 
right and  direct  decision  quoting  the  parts  which  are  to 
be  deleted  by  judicial  construction.   This  task  \A\\  not  be 


8 


simple,  and  it  cannot  be  accomplished  by  a  nebulous  obser- 
vation, which  decides  and  declares  nothing  specific,  that 
*'the  Federal  Employers'  Liability  Act  does  not  furnish 
a  rigid  pattern  for  all  rights  of  a  seaman 's  widow. ' '  The 
disputed  question  of  law  is  this:  What,  if  any,  specific 
parts  of  said  F.E.L.A.  do  not  apply?  Appellant  contends 
that  the  only  words  in  the  F.E.L.A.  which  may  be  deleted 
are  the  following:  ''by  railroad";  "cars,  engines";  and 
"track,  roadbed";  and  that  all  ,of  the  remaining  language 
constitutes  the  sole  and  exclusive  basis  of  the  right  of 
action  referred  to  in  the  Jones  Act.  In  all  other  respects 
the  applicable  rules  are  as  follows: 

"It  is  fundamental  that  the  province  of  construc- 
tion of  statutes  lies  wholly  within  the  domain  of  am- 
biguity. The  rules  of  construction  are  an  aid  to  re- 
solve doubts  and  not  to  create  them."  {Santa  Monica, 
etc.  V.  U.S.,  99  F.  2d  450,  455.) 

"The  courts  must  confine  themselves  to  the  con- 
struction of  the  law  as  it  is,  and  not  attempt  to  amend 
or  change  the  law  under  the  guise  of  construction. 
(82  C.J.S.  pp.  530-532,  §  312.) 

"*  *  *  our  problem  is  to  construe  what  Congress 
has  written.  After  all.  Congress  expresses  its  purpose 
by  words.  It  is  for  us  to  ascertain — neither  to  add 
to  nor  to  subtract,  neither  to  delete  nor  to  distort." 
(62  Cases  of  Jam  v.  U.S.,  340  U.S.  593,  596,  95  L.  ed. 
566,  570.) 

"There  is  a  presumption  that  every  word,  sentence 
or  provision  was  intended  for  some  useful  purpose, 
has  some  force  and  effect,  and  that  some  effect  is  to 
be  given  to  each,  and  also  that  no  superfluous  words 
or  provisions  were  used.  Conversely,  it  will  not  be 
presumed  that  the  legislature  inserted  idle  or  mean- 


ingless  verbiage,  or  superfluous  language,  or  intended 
any  part  or  provision  to  be  meaningless,  redundant 
or  useless."  (82  C.J.S.,  pp.  551-552,  §  316.) 

"Where  the  language  of  a  statute  is  plain  and  un- 
amhiguoU'S ,  there  is  no  occasion  for  construction,  .  .  . 
An  unambiguous  statute  must  be  given  effect  accord- 
ing to  its  plain  and  obvious  meaning,  and  such  un- 
ambiguous statute  cannot  be  extended  beyond  its  plain 
and  obvious  meaning,  or  confined  in  operation  within 
narrower  limits  or  bounds  than  manifestly  intended 
by  the  legislature,  because  of  some  supposed  policy 
of  the  law,  or  because  the  legislature  did  not  use 
proper  words  to  express  its  meaning,  otherwise  the 
court  would  be  assuming  legislative  authority.  In  con- 
struing a  statute  expressed  in  reasonably  clear  lan- 
guage the  court  should  neither  read  in  nor  read  out; 
and  where  a  law  is  plain,  unambiguous,  and  explicit 
in  its  terms,  the  exceptions  are  few  indeed  that  au- 
thorize a  court  to  read  something  into  it  that  the 
law  writers  did  not  themselves  put  therein."  (82 
C.J.S.  pp.  577,  582,  583,  587,  588,  §  322.) 

It  is  indispensable  that  a  complaint  must  state  facts 
which  show  a  cause  of  action  under  the  statute  involved 
in  order  to  invoke  the  benefit  thereof.  (82  C.J.S.  1021, 
§  443;  and  cases  cited  in  appellant's  opening  brief,  pp. 
3-5.) 

The  appellee  has  argued  her  contentions  upon  the  fal- 
lacy that  the  Federal  Emplo^^ers'  Liability  Act  is  not  a 
part  of  the  Jones  Act.  The  language  used  by  the  Congress 
is  unambiguous.  In  respect  .of  a  deceased  seaman,  the 
personal  representative  has  two  possible  rights  of  action, 
pursuant  to  Title  45  U.S.C.  §§  51,  59,  incorporated  by  ref- 
erence thereto  in  the  Jones  Act. 
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(1)  The  survival  of  the  living  seaman's  right  to  re- 
cover damage  by  reason  of  conscious  pain  and  suffering 
can  be  found  nowhere  excepting  in  section  59.  The  statute 
states  in  unambiguous  language  that  ''any  right  of  action 
given  by  this  chapter  to  a  person  sufferinig  personal  in- 
jury shall  survive  to  his  or  her  personal  representative." 
The  only  right  of  action  given  by  chapter  2  of  the 
F.E.L.A.  to  "a  person  suffering  personal  injury"  is  that 
created  against  common  carriers  [by  railroad]  while  en- 
gaging in  interstate  or  foreign  commerce;  and  such  right 
is  "given"  only  ''to  any  person  suffering  injury  ivhile  he 
is  employed  by  such  carrier  in  such  commerce"  in  the 
event  such  injury  is  one  "resulting  in  whole  or  in  part 
from  the  negligence  of  any  of  the  officers,  agents,  or  em- 
ployees of  such  carrier,  or  by  reason  of  any  defect  or  in- 
sufficiency due  to  its  (such  carrier's)  negligence,  in  its 
(such  carrier's)  cars,  engines,  appliances,  machinery, 
track,  roadbed,  works,  boats,  ivharves,  or  other  equip- 
ment." (Title  45,  U.S.C.  §  51.)  The  last  paragraph  of 
this  section  is  a  statutory  definition  of  what  is  included 
within  and  meant  by  the  phrase  "emploj^ed  by  such  car- 
rier in  such  commerce." 

(2)  The  statutory  right  of  action  in  respect  of  a  sea- 
man who  dies  as  a  result  ,of  personal  injury  suffered  in 
the  course  of  his  emplo^anent  is  not  a  survival  of  any 
right  or  remedy  which  might  have  been  available  to  a  liv- 
ing seaman  pursuant  to  any  statute  or  the  unseaworthi- 
ness doctrine  of  liabilit}^  regardless  of  negligence.  The 
"rights  and  rernedies  are  those  possessed  by  railway  em- 
ployees and  their  personal  representatives  under  the  laws 
,of  the  United  States.  {Panama  R.R.  v.  Johnson,  264  U.S. 
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375,  44  S.  Ct.  391,  68  L.  ed.  748.)  As  this  action  was 
brought  by  the  personal  representative  to  recover  damage 
for  the  death  of  the  seaman,  the  rights  of  the  parties  de- 
pend upon  the  statute."  {Kumchman  v.  U.S.,  54  F.  2d  987, 
989.)  The  ''second  cause  of  action"  (T.R.,  pp.  7-8)  does 
not  involve  any  right  of  action  given  to  a  seaman,  as  such, 
,or  otherwise.  It  is  not  for  his  benefit.  It  is  for  the  benefit 
of  the  surviving  widow"  etc.  (Title  45,  U.S.C.  §51; 
Van  Beech  v.  Sahine  Towing  Co.,  300  U.S.  342,  346-347, 
81  L.  ed.  685,  688.)  The  statute  provides  the  right  of  ac- 
tion ''for  the  benefit  of  the  surviving  widow  ...  of  such 
employee."  All  we  have  to  do  is  to  read  the  preceding 
provisions  of  the  statute  to  ascertain  wJio  is  referred  to 
as  the  antecedent  of  the  plain  words  ''such  employee". 
The  first  place  we  find  the  same  words  is  in  the  phrase 
"in  case  of  the  death  of  such  employee".  Going  back  a 
little  further  we  find  the  antecedent  of  the  words  "such 
employee".  It  is  ''any  person  suffering  injury  while  he 
is  employed  by  such  carrier  in  such  commerce."  The  an- 
tecedent of  the  phrase  "by  such  carrier  in  such  com- 
merce" is  the  language  "Every  common  carrier  by  rail- 
road while  engaging  in"  interstate  or  foreign  commerce. 
The  foregoing  analysis  is  on  obviously  sound  ground  and 
specifies  the  status  and  relationship  of  the  parties  upon 
whom  liability  is  imposed  and  those  for  whose  benefit 
the  statutory  right  of  action  is  conferred. 

We  now  proceed  to  a  consideration  of  the  sole  factual 
bases  of  negligence  as  provided  for  by  the  Congress. 
There  is  liability  in  damages  "for  death  resulting  in  whole 
or  in  part  from  the  negligence  of  any  of  the  officers, 
agents,  or  employees  of  such  carrier,  or  by  reason  of  any 
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defect  or  insufficiency,  due  to  its  (such  carrier's)  negli- 
gence, in  its  (such  carrier's)  cars,  engines,  appliances, 
machinery,  track,  roadbed,  works,  boats,  wharves,  or  other 
equipment."  Thus  the  "common-carrier-engaging  in  in- 
terstate or  foreign  commerce"  requisite  is  carried  by 
direct  and  plain  language  into  the  factual  bases  of  liability 
in  respect  of  negligence. 

It  is  an  obvious  certainty  that  the  language  of  the  Jones 
Act,  all  by  itself,  does  not  create  a  cause  of  action  for 
damages  b}^  reason  of  the  death  of  any  seaman.  It  needs 
the  statutes  of  the  United  States  "conferring  or  regulat- 
ing the  right  of  action  for  death  in  the  case  of  railway 
employees"  and  plainly  states  that  all  such  statutes  '^ shall 
be  applicable."  (Title  46,  U.S.C.  §  688.) 

There  is  not  a  single  ambiguity  of  any  kind  or  character 
in  any  of  the  sections  of  chapter  2,  F.E.L.A.  (§§  51-59.) 
Therefore,  the  intention  of  the  Congress  is  to  be  ascer- 
tained from  the  language  it  chose  to  deliberately  express 
its  intent.  The  Congress  knew  when  it  enacted  the  Jones 
Act  that  the  constitutionality  of  the  F.E.L.A.  had  been 
sustained  uj)on  the  sole  ground  that  it  was  within  its 
legislative  power  to  regulate  interstate  and  foreign  com- 
merce. {Mondou  V.  N.Y.,  N.H.  S  H.  R.  Co.,  223  U.S.  1, 
pp.  46-49,  56  L.  ed.  327,  pp.  344-350.) 

In  Lindgren  v.  U.  S.,  281  U.S.  38,  74  L.  ed.  686,  the 
Court  held  that  the  "wrongful  death"  statute  of  Virginia 
was  not  ai^plicable  to  the  death  of  a  seaman  within  the 
territorial  waters  of  said  state  because  the  Congress,  in 
the  exercise  of  its  power  to  regulate  interstate  commerce, 
by  incorporating  the  Federal  Employers'  Liability  Act 
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in  the  Jones  Act,  had  occupied  a  field  which  was  thereby 
withdrawn  from  the  legislative  power  of  the  state. 

The  Court  said:  ''The  Federal  Employers'  Liahil- 
ity  Act,  which  was  incorporated  in  the  Merchant 
Marine  Act  by  reference,  related  to  the  liability  of 
common  carriers  by  railroad  to  their  employees  in 
interstate  and  other  commerce,  as  specified."  (281 
U.S.  38,  40;  74  L.  ed.  686,  689.)  ''By  the  Merchant 
Marine  Act,  however,  the  prior  maritime  law  was 
modified  by  giving  to  personal  representatives  of 
seamen  whose  death  had  resulted  from  personal  in- 
juries, the  right  to  maintain  an  action  for  damages 
in  accordance  mth  the  provisions  of  the  Federal  Em- 
ployers' Liability  Act."  (281  U.S.  38,  44;  74  L.  ed. 
686,  691.)  "These  decisions  are  in  accordance  with 
the  long-settled  rule  that  since  Congress  by  the  Fed- 
eral Employers'  Liability  Act  took  possession  of  the 
field  of  the  employers '  liability  to  employees  in  inter- 
state transportation  by  rail,  all  state  laws  on  the  sub- 
ject are  superseded.  ...  In  the  light  of  the  foregoing 
decisions  and  in  accordance  with  the  principles  therein 
announced  we  conclude  that  the  Merchant  Marine 
Act — adopted  by  Congress  in  the  exercise  of  its  para- 
mount authority  in  reference  to  the  maritime  law  and 
incorporating  in  that  law  the  provisions  .of  the  Fed- 
eral Employers'  Liability  Act — establishes  as  a  modi- 
fication of  the  prior  maritime  law  a  rvle  of  general 
application  in  reference  to  the  liability  of  the  owners 
of  vessels  for  injuries  to  seamen  extending  terri- 
torially as  far  as  Congress  can  make  it  go;  that  this 
operates  uniformly  within  all  of  the  states  and  is  as 
comprehensive  of  those  instances  in  which  by  refer- 
ence to  the  Federal  Employers'  Liability  Act  it  ex- 
cludes liability,  as  of  those  (instances)  in  which  li- 
ability is  imposed;  and  that,  as  it  covers  the  entire 
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field  of  liability  for  injuries  to  seamen,  it  is  para- 
mount and  exclusive,  and  supersedes  the  operation 
of  all  state  statutes  dealing  with  that  subject  matter." 
(281  U.S.  38,  45,  46,  47;  74  L.  ed.  686,  692,  693.) 

Thus,  there  can  be  no  escape  from  the  basic  proposition 
that  the  Federal  Employers'  Liability  Act  is  the  life  and 
vitality  of  the  Jones  Act;  and  that  the  *' second  cause  of 
action"  is  fatally  defective.  (This  is  not  a  recent  con- 
tention of  appellant.  It  was  fully  and  fairly  exposed  and 
raised  in  appellant's  written  motion  to  dismiss  the 
amended  complaint  before  it  filed  its  answer  thereto;  as 
this  Court  may  see  from  looking  at  said  motion  which 
is  a  part  of  the  trial  court  file  now  in  the  file  of  this  Court, 
although  not  printed  in  the  Transcript  of  Record.) 


ni. 


THERE  IS  NO  DIRECT  OR  INDIRECT  EVIDENCE  IN  THE  RECORD 
WHICH  IS  SUFFICIENT  TO  SUPPORT  THE  VERDICT  AND 
JUDGMENT  ON  THE  "SECOND  CAUSE  OF  ACTION". 

No  jury  can  draw  inferences  excepting  those  reason- 
ably deducible  from  direct  or  indirect  evidence. 

The  appellee  does  not,  in  her  reply  brief,  point  to  any 
evidence  from  which  the  jury  could  infer  that  (1)  Hutchi- 
son was  not  fully  cognizant  of  the  ventilator  shaft,  the 
pipe  railings  surrounding  it  and  the  access  shaft  in  which 
the  ladder  was  located;  or  (2)  that  the  degree  of  visibility 
actually  present  within  masthouse  number  2  on  April  24, 
1951,  was  insufficient  to  enable  Hutchison  to  clearly  see 
everything  therein.    She  declines  to  discuss  or  write  any- 
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thing  on  those  vital  subjects.  {Foster  v.  Moore-McCor- 
?nack  Lines,  Inc.,  131  F.  2d  996;  LaJide  v.  Soc.  Armadora 
Del  Norte,  220  F.  2d  357  [please  see  the  actual  allegations 
of  the  amended  libel  in  rem,  pp.  30-35,  T.R.  No.  14155] ; 
Crawford  v.  Pope  &  Talbot,  Inc.,  206  F.  2d  784;  Read  v. 
U.S.,  201  F.  2d  758;  and  The  Wear  pool,  112  F.  2d  245.) 
Appellee  has  cited  no  decision  where  any  judgment  has 
been  affirmed  in  any  case  where  a  seaman  or  longshore- 
man has  fallen  or  gotten  into  a  hatch  or  shaft  surrounded 
bj^  either  a  rope,  chain  or  pipe  railings;  or  even  into  an 
open  hatch  or  shaft  when  he  knew  it  was  there  and  no 
evidence  of  insufficient  visibility  at  the  precise  time  of 
the  fall  appeared  in  the  record. 

Appellee  tries  to  rescue  or  vitalize  Amundsen's  and 
Crawford's  testimony  as  to  screens,  etc.,  by  pointing  to 
the  photographs  (A.B.,  pp.  20-21.)  Amundsen  testified 
that  he  had  never  seen  any  other  ventilator  shaft  without 
a  ladder  going  down  it,  (T.R.,  p.  143)  thereby  demon- 
strating that  he  had  never  been  on  any  Victory  ship 
other  than  the  "Linfield  Victory".  Crawford  had  been 
on  only  five  of  the  several  hundred  Victory  ships  built 
during  the  war  and  had  not  even  been  in  the  masthouses 
of  each  ,one  of  those  five.    (T.R.,  pp.  235-236.) 
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CONCLUSION. 

There  are  other  matters  referred  to  in  Appellee's  Brief 
which  appellant  can  answer  but  the  20  page  limit  will  not 
permit  it  to  do  so.  It  is  respectfully  requested  that  ap- 
pellant be  given  a  reasonably  sufficient  extra  time  allow- 
ance at  the  forthcoming  oral  argument  to  do  so. 

Dated,  San  Francisco,  California, 
December  5, 1956. 

Respectfully  submitted, 

Lasher  B.  Gallagher, 

Attorney  for  Appellant. 
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The  verbatim  reporter's  transcript  of  the  opening  and 
closing  oral  argmnents  of  appellant  is  part  of  the  record 
in  the  custody  of  the  Clerk.  To  obviate  any  waste  of  the 
Court's  time,  verbatim  excerpts  therefrom  are  set  forth 
hereinafter,  with  appropriate  reference  to  the  page 
thereof.  All  definitions  of  words  (in  Article  III,  '^2,  Con- 
stitution), in  respect  of  their  common  meanings  as  of  the 
time  of  their  use  (the  framing  and  ratification  of  the  Con- 
stitution), are  quoted  from  the  Oxford  Dictionary,  Un- 
abridged. These  are  in  italics,  enclosed  within  brackets, 
following  each  such  word.  All  other  emphasis  through- 
out is  added. 


1.  ".  .  .  the  first  point  to  which  I  desire  to  direct  your 
Honors'  attention  is  the  question  of  jurisdiction  in  the 
trial  court.  That  question  has  two  facets  to  it  which, 
as  I  understand  the  law,  must  he  satisfied.  This  action  was 
filed  on  the  law  side  of  the  court.  Therefore  the  court 
was  required  of  its  own  motion  to  investic:ate  the  ques- 
tions, whether  it  was  vested  with  jurisdiction  of  the 
parties,  and  jurisdiction  of  the  subject  matter.'^  (Tr. 
p.  2.) 

Authorities :  ''WE  THE  PEOPLE  of  the  United  States, 
...  do  ordain  and  establish  this  CONSTITUTION  for 
the  United  States  of  America."  (Preamble.)  "All  legis- 
lative Powers  herein  granted  shall  be  vested  in  a  Congress 
of  the  United  States  .  .  ."  (Art.  I,  §1.)  ''The  Congress 
shall  have  Power  ...  To  regulate  Commerce  with  foreign 
Nations,  and  among  the  several  States  and  with  the  Indian 
Tribes.  ...  To  constitute  Tribunals  inferior  to  the  su- 
preme Court.  ...  To  make  all  laws  which  shall  be  neces- 
sary and  proper  for  carrying  into  Execution  the  fore- 
going Powers,  and  all  other  Powers  vested  by  this 
Constitution  in  the  Government  of  the  United  States,  or 
in  any  Department  or  Officer  thereof."  (Art.  I.  §  8.)  "The 
judicial  Power  of  the  United  States,  shall  he  vested  in  one 
supreme  Court,  and  in  such  inferior  Courts  as  the  Con- 
gress may  from  time  to  time  ordain  and  establish."  (Thus 
all  judicial  power  of  tlie  United  States,  other  than  that 
vested  by  the  Constitution  "in  one  supreme  Court",  is 
by  the  same  document  vested  (and  not  within  the  power 
of  the  Congress  to  extend,  diminish,  modify  or  alter)  "in 
such  inferior  Courts"  as  it  does  ordain  and  establish.  Its 
sole  power,  in  respect  of  this  judicial  Power,  is  to  dis- 
tribute or  allocate  it.)  (Art.  Ill,  §§1,  8)  "The  judicial 
Power  shall  extend  [To  cover  an  area;  to  stretch  out 
in  various  directions;  to  widen  the  range,  scope,  area  of 
a}) plication  of  (a  law,  operation,  dominion,  state  of  things.] 
to  all  [The  entire  or  unabated  amount  or  quantitiy  of;  the 


whole]  Cases,  [The  state  of  facts  judicially  considered; 
a  cause  or  suit  brought  into  court  for  decision]  in  Law 
and  Equity,  arisin.2;  [springing  up,  origination]  under  [hy 
or  included  in  another;  in  accordance  with]  this  Consti- 
tution, the  Laws  of  the  United  States,  .  .  .; — to  all  Cases 
of  admiralty  [That  branch  of  the  administration  of  justice 
which  deals  with  maritime  questions  and  offenses.]  and 
maritime  [Connected  with  the  sea  in  relation  to  navigation, 
conifnerce,  etc.;  relating  to  or  dealing  with  matters  of 
commerce  or  navigation  on  the  sea]  Jurisdiction  [Ad- 
ministration of  justice;  exercise  of  judicial  authority,  or 
the  functions  of  a  judge  or  legal  tribunal;  legal  authority 
or  power] ; — .  .  .  to  Controversies  .  .  .  between  citizens 
of  different  States;  .  .  ."  (Art.  Ill,  §  2.) 

''This  Constitution,  and  the  Laws  of  the  United  States 
which  shall  be  made  in  Pursuance  thereof  [not  the  opinions 
of  any  court] ;  and  all  Treaties  made,  or  which  shall  be 
made,  under  the  Authority  of  the  United  States,  shall 
be  the  supreme  Law  of  the  Land;  and  the  Judges  in  every 
State  shall  be  bound  thereby,  any  Thing  in  the  Consti- 
tution or  Laws  of  any  State  to  the  Contrary  notwith- 
standing." (Art.  VI,  second  paragraph.)  But,  ''The 
powers  [all  powers  of  sovereignty,  vested  originally  in 
"The  People  of  the  United  States  of  America",  including 
absolute  and  all  inclusive  political,  executive,  legislative 
and  judicial  powers  in  respect  of  the  territorial  and 
aquatic  domains  of  every  free  and  independent  state  or 
political  entity]  not  delegated  to  the  LTnited  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are  re- 
served to  the  States  respectively,  or  to  the  people.''^ 
(Amendment  X.) 

As  to  the  fundamental  and  established  rules  governing 
"Constitutional  Law"  and  the  limit  of  the  doctrine  "Stare 
Decisis"  in  this  field,  please  see:  11  American  Juris- 
prudence, pp.  661-663;  667;  676-679;  680-682;  14  Ameri- 


can  Jurisprudence,  p.  345;  Smith  v.  Allwright,  321  U.S. 
649,  664-666,  88  L.Ed.  987,  998. 

As  to  the  distinctions  between,  and  limitations  of,  the 
legislative  power  of  the  Congress  (its  restriction  to  the 
regulation  of  interstate  and  foreign  Commerce)  and  the 
judicial  power  vested  in  various  federal  courts,  please 
see :  The  Propeller  Genesee  Chief  v.  Fitzhngh,  12  Howard, 
443,  452-457,  13  L.Ed.,  1058,  1062-1064;  and  The  Lotta- 
wanna,  88  U.S.  640,  574-578,  22  L.Ed.  654,  662-663. 

2.  ''.  .  .  there  is  no  averment  of  diversity  of  citizen- 
ship in  the  original  Complaint  which  was  filed  on  Oc- 
tober 13,  1951,  and  there  is  no  averment  of  diversity  of 
citizenship  in  the  amended  Complaint  upon  which  the 
action  went  to  trial."  (Tr.  p.  2.)  ''.  .  .  I  contend,  No.  1, 
in  order  to  vest  jurisdiction  of  the  persons  in  the  United 
States  District  Court,  the  Complaint  must  contain  clear, 
concise,  and  direct  averments  in  respect  of  the  citizen- 
ship of  both  of  the  parties,  and  unless  that  averment  is 
in  the  complaint,  the  District  Court  of  the  United  States 
has  no  jurisdiction  whatever  in  respect  of  the  parties  in 
any  case  where  jurisdiction  depends  at  all  upon  that  par- 
ticular proposition,  to  wit,  diversity  of  citizenship." 
(Tr.  p.  3.) 

Authority :  Article  III,  §  2,  supra. 

3.  "The  next  point  in  respect  of  jurisdiction  is  this: 
.  .  .  the  last  sentence  of  that  part  of  the  Jones  Act  which 
is  contained  within  the  four  corners  of  Section  33  of  the 
Merchant  Marine  Act  of  1920  reads  as  follows: 

'Jurisdiction  in  such  actions  shall  be  under  the 
court  of  the  district  in  which  the  defendant  employer 
resides  or  in  which  his  principal  office  is  located.'  " 

** Jurisdiction"  in  this  sentence  was  held,  by  the  Su- 
preme Court,  to  mean  ''Venue".    Authority:    Panama  R. 


Co.  V.  Johnson,  264  U.S.  375,  384-385,  69  L.  Ed.  748,  751- 
752.  Comment:  The  Court  said:  "The  case  arose  under 
a  law  of  the  United  States  and  involved  the  requisite 
amount,  if  any  was  requisite;"  (264  U.S.  p.  383,  68  L.Ed, 
p.  751)  but  does  not  indicate  that  this  was  a  disputed  ques- 
tion of  law  submitted  for  decision.  Cf.  Pacific  S.S.  Co.  v. 
Peterson,  278  U.S.  130,  136,  73  L.Ed.  220,  223. 

4.  "Now,  the  next  sources  of  possible  jurisdiction  in 
the  court  below  are  found  in  the  Statutes  of  the  United 
States  enacted  by  the  Congress  which  follow  the  provi- 
sions of  Article  III,  Section  2  of  the  Constitution  of  the 
United  States."    (Tr.  p.  4.) 

"Title  46  U.  S.  Code  1331: 

'The  district  courts  shall  have  original  jurisdiction 
of  all  civil  actions  wherein  the  matter  in  controversy 
exceeds  the  sum  or  value  of  three  thousand  dollars, 
exclusive  of  interest  and  costs,  and  arises  under  the 
Constitution,  Laws  or  Treaties  of  the  United  States.' 

"...  the  original  [and  amended]  complaint  [s]  contain 
this  allegation  in  Paragraph  I: 

'This  action  is  maintained  under  the  provisions  of 
Section  33  of  the  Merchant  Marine  Act  of  1920,  com- 
monly known  as  "The  Jones  Act"  and  all  statutes 
amendatory  and  supplemental  thereto.' 

"There  is  no  averment  in  the  Complaint  that  this  statute 
is  a  subject  of  construction  by  the  court.  In  other  words, 
there  isn't  any  averment  in  this  Complaint  an>^vhere 
which  satisfies  the  basic  requirements  of  jurisdiction  of 
the  subject  matter  in  the  event  it  is  sought  to  predi- 
cate that  jurisdiction  upon  that  particular  section  of 
the  Judicial  Code  or  upon  the  same  language  in  the  Con- 
stitution. And  I  will  call  the  attention  of  your  Honors  to 
a  few  excerpts  from  cases."    (Tr.  p.  5.) 


Authorities:  Little  York  etc.  Co.  v.  Keyes,  96  U.S.  199, 
201-203,  24  L.Ed.  656,  658;  Shultis  v.  McDougall,  225  U.S. 
561,  569,  56  L.Ed.  1205,  1211;  Gully  v.  First  National 
Bank,  299  U.S.  109,  112-114,  81  L.Ed.  70,  72-73;  Bell  v. 
Hood,  327  U.S.  678,  685,  90  L.Ed.  939,  944. 

"When  we  consider  the  question  from  a  wider 
aspect,  we  think  all  of  the  analogies  point  to  the  con- 
clusion that  federal  jurisdiction  does  not  exist  in  the 
case  before  us.  It  is  not  just  because  a  right  has  its 
origin  in  federal  law  that  a  federal  court  has  juris- 
diction over  matters  which  grow  from  that  right  .  .  . 

"There  are  many  Supreme  Court  decisions  which 
in  a  variety  of  situations  point  out  that  the  jurisdic- 
tion of  federal  courts  is  not  to  be  extended  by  impli- 
cation from  the  fact  that  some  right  involved  origi- 
nated under  United  States  law." 

Repiihlic  Pictures  Corp.  v.  Security-First  Nat.  Bank, 
197  F.2d  767,  769-770. 

In  Van  Camp  Sea  Food  Co.  v.  Nordyke,  140  F.2d  902, 
where  the  appellants'  answer  ''denied  that  the  plaintiff 
had  any  right  to  maintain  the  action  under  the  provisions 
of  the  Jones  Act"  (140  F.2d  at  p.  904),  this  Court,  evi- 
dently being  of  the  opinion  that  there  was  a  controversy 
in  respect  of  the  applicability  of  said  "Law  of  the  United 
States",  held  that  diversity  of  citizenship  Avas  not  essen- 
tial to  the  jurisdiction  of  the  District  Court. 

"The  district  courts  shall  have  original  jurisdiction  of 
all  civil  actions  where  the  matter  in  controversy  exceeds 
the  smn  or  value  of  $3,000  exclusive  of  interest  and  costs, 
and  is  between:  (1)  Citizens  of  different  States  .  .  ." 
(Title  28,  U.S.C.  §1332.)  [In  cases  where  this  section 
is  applicable,  either  party  may  withdraw  the  same  from 
the  jurisdiction  of  state  courts.] 

5.  "Now,  the  next  possible  source  of  jurisdiction  is 
§1333,  Title  28,  U.S.C:    'The  district  courts  shall  have 


original  jurisdiction,  exclusive  of  the  courts  of  the  States, 
of:  (1)  Any  civil  case  of  admiralty  or  maritime  jurisdic- 
tion, saving  to  suitors  in  all  cases  all  other  remedies  to 
which  they  are  otherwise  entitled.' 

''Now,  my  contention  in  respect  of  that  section  is 
simply  this:  The  plaintiff  did  not  place  any  averments 
in  her  complaint  pursuant  to  which  she  would  show  any 
dispute  in  respect  of  that  statute  or  any  necessity  for  any 
decision  in  respect  of  that  statute.  Therefore,  the  case 
does  not  involve  a  case  arising  under  a  law  of  the  United 
States.  ...  I  contend  that  cases  of  admiralty  and  mari- 
time jurisdiction  as  referred  to  in  the  Constitution  are 
entirely  different  and  distinct  from,  and  were  intended  to 
be  distinct  from  cases  in  law  and  equity  whether  they  arose 
under  the  Constitution  or  laws  of  the  Untied  States,  or 
otherwise. 

''Now,  if  the  appellee  in  this  case  contends  that  juris- 
diction, irrespective  of  diversity,  was  vested  in  the  Dis- 
trict Court  of  the  United  States  solely  by  reference  to 
§1333  of  Title  28  [U.S.C.],  then  it  is  our  contention  that 
any  such  assertion  is  fruitless."    (Tr.  pp.  9-10.) 

Authorities:  A.  Constitutional  provisions,  supra.  B. 
"Cases  of  admiralty  and  maritime  Jurisdiction"  [The 
Constitution  does  not  say  that  the  federal  courts  shall 
have  Jurisdiction  of  all  admiralty  and  maritime  Cases. 
It  uses  the  phrase  "all  Cases  of  admiralty  and  maritime 
Jurisdiction"].  As  of  the  time  of  the  framing  and  rati- 
fication of  the  Constitution,  "Cases  of  admiralty  and  mari- 
time Jurisdiction"  as  known  and  understood  by  the  per- 
sons domiciled  in  the  British  Colonies  for  approximately 
100  years  up  to  the  time  of  the  Declaration  of  Independ- 
ence, July  4,  1776,  and  thereafter  until  the  ratification  of 
the  Constitution  of  the  United  States,  were  those  based 
upon  substantive  admiralty  and  maritime  rights  of  ac- 
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tion.  There  was  no  admiralty  or  maritime  "trial  by 
jury"  remedy.  The  mode  of  trial  was  that  of  the  ''civil 
law";  and  the  [judicial  power]  jurisdiction,  in  respect 
of  all  [in  rem  and  in  personam]  such  Cases  was  vested 
exclnswely  in  the  Admiralty  Court  [the  jud2:e].  (Benedict 
on  Admiralty,  Sixth  Edition,  Vol.  IV,  p.  397,  §699;  pp. 
398-401,  §§700-704;  pp.  405-537,  §§707-718;  pp.  4.38-442, 
§§719,  725;  pp.  443-449,  §§726-733,  pp.  450-456,  §734.) 
Pursuant  to  this  incontrovertible  historical  authority,  no 
action  maintained  under  the  Jones  Act  is  a  Case  ''of 
admiralty  and  maritime  Jurisdiction"  as  those  words 
are  used,  in  their  context,  in  the  Constitution  (supra). 

"Therefore,  we  get  down  to  the  meat  in  the  cocoanut, 
and  we  contend  that  Jurisdiction,  if  it  be  vested  at  all, 
would  have  to  be  predicated  upon  diversity  of  citizenship 
on  the  law  side  of  the  court,  and  that  the  complaint  would 
have  to  aver  the  other  things  which  we  have  alluded  to 
in  the  first  part  of  our  brief  in  respect  of  a  common  carrier 
engaging  in  interstate  or  foreign  commerce,  and  that 
this  man  was  injured  while  employed  in  such  commerce, 
and  so  forth,  because  the  jurisdiction  of  all  courts  of  the 
United  States  is  exclusively  statutory;  and  I  use  that 
in  a  broad  sense  intending  to  include  the  Constitution  of 
the  United  States  as  a  statute,  which  I  think  it  is.  So  that 
everything  must  stem  from  there.  Congress  has  no  power 
excepting  as  it  is  vested  in  the  Congress  hy  the  Constitu- 
tion, and  the  courts  of  the  United  States  have  no  juris- 
diction excepting  as  it  stems  from  the  Constitution  and 
laws  which  are  in  themselves  constitutional  as  enacted 
by  tlie  Congress  of  the  United  States."  (Tr.  pp.  10-11.) 
Ex  parte  Richard  Quirin,  317  U.S.  1,  25-26,  87  L.Ed.  3,  11; 
U.  S.  V.  Butler,  297  U.S.  1,  62-63,  80  L.Ed.  477,  486-487; 
Calder  v.  Bull,  3  Dall.  386,  387-388,  1  L.Ed.  648,  649;  and 
Young stown  etc.  Co.  v.  Saivyer,  193  F.  Supp.  569,  197  F. 


2d  582,  343  U.S.  579,  585-589,  96  L.Ed  1153,  1166-1168,  26 
A.L.E.  2d  1378. 

6.  "The  appellant  contends  that  there  are  well-defined 
and  thoroughly  established  statements  of  the  principles 
of  law  involved  in  the  relationship  of  master  and  servant, 
or  as  we  refer  to  it  nowadays,  employer  and  employee; 
and  also  in  respect  of  what  constitutes  or  is  the  meaning 
of  the  common-law  phrase,  'in  the  course  of  his  employ- 
ment', the  common-law  phrase,  'common  carrier',  the 
common-law  phrase,  'employed  in  such  commerce  by  such 
carrier',  the  Avord,  'negligence',  the  words  'contributory 
negligence',  the  words,  'assumption  of  risk',  and  the 
fellow-servant  doctrine." 

Authorities:  "In  the  course  of  [the]  emplo^mient": 
McDonough,  Admr.  v.  Buckeye  8.S.  Co.,  103  F.Supp.  473, 
200  F.2d  558,  Cert.Den.,  345  U.S.  926,  97  L.Ed.  1557;  Re- 
statement of  Agency,  Sections  228  and  229  (cited  as  au- 
thority in  McDonough,  Admr.  v.  Buckeye  S.S.  Co.,  supra), 
provide  as  follows: 

"(1)  Conduct  of  a  servant  is  within  the  scope  of  em- 
ployment if,  but  only  if: 

"(a)  it  is  of  the  kind  he  is  employed  to  perform,  as 
stated  in  §229; 

"(b)  it  occurs  substantially  within  the  authorized 
time  and  space  limits,  as  stated  in  §§  233-234 ; 
and 

"(c)  it  is  actuated,  at  least  in  part,  by  a  purpose  to 
serve  the  master,  as  stated  in  §§  235-236.  [These 
three  elements  must  exist  concurrently] 

"(2)  It  is  a  question  of  fact,  depending  upon  the  ex- 
tent of  departure,  whether  or  not  an  act,  as  performed 
in  its  setting  of  time  and  place,  is  so  different  in  kind  from 
that  authorized,  or  has  so  little  relation  to  the  employment. 
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that  it   is   not  ^Wthin   its   scope."     (Restatement   of   the 
Law,  Agency,  §  228,  p.  505.) 

''Kind  of  Conduct  Within  Scope  of  Employment. 

"(1)  To  be  within  the  scope  of  the  employment,  con- 
duct must  be  of  the  same  general  nature  as  that  author- 
ized, or  incidental  to  the  conduct  authorized. 

"(2)  In  determining  whether  or  not  the  conduct,  al- 
though not  authorized,  is  nevertheless  so  similar  to  or 
incidental  to  the  conduct  authorized  as  to  be  within  the 
scope  of  employment,  the  following  matters  of  fact  are 
to  be  considered: 

"  (a)  whether  or  not  the  act  is  one  commonly  done  by 
such  servants; 

"(b)    the  time,  place  and  purpose  of  the  act; 

"(c)  the  previous  relations  between  the  master  and 
the  servant; 

"(d)  the  extent  to  which  the  business  of  the  master 
is  apportioned  between  different  servants; 

"(e)  whether  the  act  is  outside  the  enterprise  of 
the  master  or,  if  within  the  enterprise,  has  not 
been  entrusted  to  any  servant ; 

"(f)  whether  or  not  the  master  has  reason  to  expect 
that  such  an  act  will  be  done; 

"(g)  the  similarity  in  quality  of  the  act  done  to  the 
act  authorized; 

"(h)  whether  or  not  the  instrumentality  by  which 
the  harm  is  done  has  been  furnished  by  the 
master  to  the  servant; 

"  (i)  the  extent  of  departure  from  the  normal  method 
of  accomplishing  an   authorized  result;  and 

"(j)    whether  or  not  the  act  is  seriously  criminal." 

(Restatement   of  the  Law,  Agencv,  §229,  pp. 
507-508.) 
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*'Iii  creating  and  maintaining  the  conditions  of  employ- 
ment, the  master  has  a  duty  to  his  servants  to  have  pre- 
cautions taken  which  reasonable  care,  intelligence,  and 
regard  for  the  safety  of  his  servants  require."  (Restate- 
ment of  the  Law,  Agency,  §  493,  pp.  1152-1153.) 

"Time  When  and  Place  Where  Duty  Exists. 

''The  duty  of  the  master  to  a  servant  to  furnish  reason- 
ably safe  conditions  exists  only  while  the  servant  is  prop- 
erly acting  within  the  scope  of  his  employment  or  while, 
in  connection  therewith,  he  is  in  a  place  or  vehicle  in  the 
control  of  the  master  in  which  he  is  then  required  to  be 
by  reason  of  his  employment  or  which  has  been  provided 
for  use  incidental  to  his  employment."  (Restatement 
of  the  Law,  Agency,  §497,  p.  1161.) 

With  respect  to  this  last  section,  appellant  quotes  Com- 
ment *'b"  as  follows: 

"b.  When  servant  is  on  premises.  The  master's  duty 
of  protection  includes  the  safeguarding  of  the  servant  in 
places  upon  the  master's  premises,  or  premises  under  the 
master's  control,  in  which  the  servant  is  required  to  be, 
not  only  during  his  employment,  but  also  in  going  to  and 
from  it,  both  at  the  beginning  of  the  employment  and  at 
its  termination.  Likewise,  it  includes  such  a  duty  while  the 
servant  is  doing  a  necessary  act  for  his  own  comfort  or 
convenience  during  the  period  of  employment,  or  is  in- 
active, provided  that  the  conduct  is  permitted  by  the  terms 
of  the  employment.  The  fact  that  the  servant  is  mo- 
mentarily not  working  is  immaterial."  (Restatement  of 
the  Law,  Agency,  §  497,  Comment:  b.,  p.  1162.) 

"Comment: 

"d.  Servant  not  in  scope  of  employment.  When  the 
servant  is  upon  the  land  or  vehicle  of  the  master  not  in 
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connection  with  his  employment,  whether  or  not  at  a  time 
when  he  is  required  to  be  there  by  reason  of  it,  the  lia- 
bility of  the  master  to  him  is  the  same  as  that  of  any 
possessor  of  land  or  operator  of  a  vehicle  to  a  third 
person.  If  the  servant  is  acting  so  improperly  that  he 
loses  the  privilege  of  a  servant  to  be  upon  his  master's 
premises  or,  if  he  is  otherwise  there  Avithout  privilege,  the 
master  is  liable  to  him  for  the  condition  of  the  premises 
or  vehicle  or  for  the  conduct  of  his  other  servants  only  as 
he  is  to  a  trespasser.  On  the  other  hand,  if  the  servant  is 
upon  the  land  or  vehicle  as  a  business  visitor  or  gratuitous 
licensee,  the  master  is  liable  to  him  as  to  other  visitors 
or  licensees.  *  *  *."  (Restatement  of  the  Law,  Agency, 
§  497,  Comment :   d.,  p.  1164. 

Contrary  to  the  holding  of  the  Supreme  Court  [in  re- 
spect of  the  essential  averments  of  a  complaint]  in  Brown 
V.  Western  Ry.  of  Alahama,  338  U.S.  294,  297-298,  100  L. 
Ed.  100,  103 ;  and  of  this  Court,  in  reference  to  other  ele- 
ments, in  Valeski  v.  Pac.  Atl.  S.8.  Co.,  166  F.  2d  553,  the 
case  of  Ford  v.  United  Fruit  Co.,  171  F.  2d  641,  and  fore- 
going accurate  and  complete  statement  of  common-law 
rules;  and  the  cases  of  Philadelphia  etc.  Co.  v.  Passinier, 
9  F.  2d  854,  856;  Philadelphia  etc.  Co.  v.  Thirouin,  9  F.  2d 
856,  858;  Philadelphia  etc.  Co.  v.  Bartsch,  9  F.  2d  858, 
860-861 ;  the  California  District  Court  of  Appeal,  in  Ander- 
son v.  Chamherlin,  142  C.A.  2d  591  (298  P.  2d  901),  at 
p.  610,  states  as  follows: 

''In  construing  'course  of  employment'  the  courts  do 
not,  as  contended  by  respondent,  confine  it  to  the  perform- 
ance of  assigned  duties  at  a  'required'  place,  but  on 
the  contrary,  the  holding  is  that  a  seaman  'is  considered 
to  be  in  the  course  of  his  employment  if  engaged  in  any 
matter  incidental  to  his  required  duties'  {Sundberg  v. 
Washington  Fish  d  Oyster  Co.,  supra,  p.  803).    For  the 
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purpose  involved  in  the  case  at  bar,  a  seaman  is  at  his 
place  of  work  when  he  is  at  a  place  on  or  off  the  ship  for 
'a  purpose  connected  wdth  his  employment'  by  the  ship- 
owner {States  S.  8.  Co.  v.  Berglann,  41  F.2d  456,  457). 
The  test  as  to  whether  the  seaman  was  acting  in  the 
course  of  his  employment  would  seem  to  be  whether  at 
the  time  in  question  he  is  acting  'in  the  vessel's  interest' 
{Wong  Bar  v.  Suburban  Petroleum  Transport,  119  F.2d 
745,  746;  Nowery  v.  Smith,  69  F.Supp.  755,  affirmed  161 
F.  2d  732;  Pedersen  v.  United  States,  122  F.Supp.  614, 
618,  affirmed  224  F.2d  212). 

'^  Involved  in  determining  whether  appellant  was  act- 
ing in  the  course  of  his  employment  two  (sic)  questions 
are  presented,  (1)  what  was  he  doing  at  the  time  of  his 
injury,  and  (2)  the  location,  away  from  his  regular  work 
place,  of  the  spot  where  the  injury  occurred.  From  an 
examination  of  the  cases  we  are  satisfied  that  the  evi- 
dence in  the  case  at  bar,  under  proper  instructions  would 
support  a  finding  that  appellant  was  within  the  course  of 
his  employment.  It  is  respondent's  contention  that  ap- 
pellant herein  cannot  recover  because  his  injury  was  the 
result  of  his  being  at  a  place  where  he  was  not  required  to 
be  in  the  performance  of  his  duties  as  a  chief-steward,  but 
the  weight  of  authority  would  seem  to  be  that  a  seaman 
is  entitled  to  recover  so  long  as  he  was  not  at  a  [regard- 
less of  where  it  7nay  have  been  anywhere  on  the  ship] 
place  on  the  vessel  where  he  was  forbidden  to  be.  The 
tenor  of  the  foregoing  instructions  given  in  the  case  now 
under  consideration  is  that  appellant  cannot  recover  unless 
he  was  'required'  to  be  at  the  place  where  he  was  in- 
jured. Our  view  of  the  law  is  that  though  the  seaman 
leaves  the  place  where  he  performs  his  primary  tasks, 
if  injured,  he  may  recover  if  he  left  such  a  place  to  do 
something  connected  with  and  in  aid  of  the  task  assigned 
to  him." 
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The  "forbidden  to  be"  part  is  based  upon  a  broad  state- 
ment in  Aldeii  v.  V.  S.  etc.,  Corp.,  24  F.2d  159,  160.  In 
its  context,  it  is  clear  that  the  Court  was  using  the 
phrase  "forbidden  to  be"  as  synonymous  with  the  pre- 
ceding language  "as  the  evidence  did  not  show  that  it 
was  not  permissihle  for  the  appellant  to  be  in  the  engine 
room  before  going  to  the  pumproom  after  the  required 
lights  were  furnished."  The  actual  testimony  of  Alden 
is  set  forth  in  the  Appendix. 

7.  "The  Jones  Act  has  two  segments  to  it.  No.  1,  it 
provides  for  a  right  of  action  for  personal  injury  by  a 
living  seaman.  But  that  Act  and  actions  truly  under  it  are 
not  governed,  I  respectfully  sulmiit,  by  the  substantive 
admiralty  and  maritime  law,  for  the  simple  reason — and 
this  is  something  which  I  don't  believe  has  ever  been 
decided  by  any  court ;  it  has  never  been  submitted  to  any 
court  as  a  disputed  question  of  law.  The  appellant  is  so 
submitting  these  questions  in  respect  of  the  proper  con- 
struction of  this  statute  as  disputed  questions  of  law.  The 
first  disputed  question  of  law  is  this :  This  Jones  Act — 
when  I  say  'Jones  Act,'  I  mean  only  the  words  you  can 
find  in  Section  33  of  the  Merchant  Marine  Act — says  that 
'in  any  action  for  personal  injury  maintained  by  a  sea- 
man, all  statutes  of  the  United  States  modifying  or  ex- 
tending the  common  law  right  or  remedy  in  cases  of  per- 
sonal injury  to  railway  employees  shall  apply.' 

"Now,  the  Congress  didn't  say  that  in  these  actions  the 
general  admiralty  and  maritime  law  shall  apph\  It  said, 
the  common  law  as  modified  or  extended  by  the  Congress 
in  the  Federal  Employers  Liability  Act.  Therefore,  if 
there  is  any  conflict  between  some  basic  principle  of  the 
so-called  general  admiralty  and  maritime  law  and  the 
modified  or  extended  common  law  pursuant  to  the  statutes 
enacted  by  the  Congress  of  the  United  States  in  respect 
of  railway  employees,  then  I  resi^ectfully  contend  that  the 


15 


statute  controls,  and  that  therefore,  the  rules  of  law,  the 
substantive  and  basic  rules  of  law  applicable  even  in  an 
action  by  a  seaman  for  personal  injuries,  is  the  common 
law  of  England  as  recognized  by  the  courts  of  the  United 
States,  excepting  to  the  extent  that  it  has  been  modified 
or  extended  by  the  Congress;  or,  to  express  it  in  another 
way,  the  common  law,  as  modified  and  extended,  is  still  a 
part  of  the  common  law.  It  may  be  more;  it  may  be  less. 
But  it  is  still  a  part  of  the  common  law.  Therefore,  in 
these  actions  the  basic  substantive  law  which  is  applicable 
is  the  common  law  as  modified  and  extended  by  the  stat- 
utes. The  Congress  didn't  say  a  single  word  in  this  Jones 
Act  about  admiralty,  didn't  even  mention  the  word.  It 
says  nothing  about  maritime.  It  says  nothing  about  ad- 
miralty and  maritime  jurisdiction.  Of  course.  Congress 
knew  that  those  things  were  in  the  Constitution  of  the 
United  States,  and  they  deliberately  left  them  out.  At 
least  we  have  got  to  assume,  I  think,  that  Congress  was 
composed  of  men  who  were  competent  and  who  knew  what 
they  were  doing  and  intended  to  do  what  they  did  and 
accomplished  it.  In  any  event,  the  language  is  clear  and 
unambiguous,  and  I  contend  that  nobody  can  take  that 
statute  and  find  any  ambiguity  in  it.  The  only  possible 
room  for  construction  is  the  following:  What  statutes  of 
the  United  States  modify  or  extend  the  theretofore  exist- 
ing common  law  right  or  remedy  in  cases  of  personal  in- 
jury to  railway  employees,  and  to  what  extent  did  those 
statutes  modify  or  extend  the  theretofore  existing  common 
law  right  or  remedy?  Of  course,  we  know  right  away 
[that]  the  old  common  law  was  modified  in  certain  re- 
spects, and  I  am  not  going  to  burden  your  Honors  with  a 
dissertation  of  what  I  think  will  constitute  all  of  the  modi- 
fications. I  will  just  mention  a  couple.  For  example,  the 
fellow  servant  defense  was  swept  out  from  under  the  feet 
of  the  employers  of  these  railroad  men  who  were  employed 
by  common  carriers  engaging  in  interstate  commerce.  Con- 
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tributory  negligence  ceased  to  exist  as  a  complete  defense, 
but  became  only  a  partial  defense  to  the  extent  to  which 
the  negligence  of  the  railway  employee  proximately  con- 
tributed to  his  own  total  damage."  (Tr.,  pp.  11-14.) 

Authorities :  Johnson  v.  U.  8.,  333  U.S.  46,  49,  92  L.Ed. 
468,  472;  DeZon  v.  A.  P.  L.,  318  U.S.  660,  665,  87  L.Ed. 
1065,  1069;  CJiesapeake,  etc,  Co.  v.  Kuhn,  284  U.S.  44,  46- 
47,  76  L.  Ed.  156,  160;  Bailey  v.  Central  Vt.  Co.,  319  U.S. 
350,  352-353,  87  L.Ed.  1444,  1447;  Roberts  v.  United 
Fisheries  Vessels,  141  F.2d  288 ;  Pietryzk  v.  Dollar  Steam- 
skip  Lines,  31  C.A.2d  584,  592-593;  and  Title  45  U.S.C. 
§§  51-56,  with  the  exception  of  that  part  of  the  last  men- 
tioned section  which  provides  as  follows:  "The  jurisdic- 
tion of  the  courts  of  the  United  States  under  this  chapter 
shall  be  concurrent  with  that  of  the  courts  of  the  several 
States."  This  abortive  attempt  to  vest  jurisdiction  in  the 
courts  of  the  several  States  is  unconstitutional,  being  in 
clear  contravention  of  Article  I,  Section  8,  Article  III, 
Sections  1  and  2;  and  Amendment  X.  On  the  other  hand, 
in  spite  of  what  the  Supreme  Court  of  the  L^nited  States 
said  in  respect  of  the  intent  of  the  Congress,  in  using  the 
word  "jurisdiction"  in  the  last  sentence  of  the  Jones  Act, 
Section  56,  Title  45,  LT.S.C,  demonstrates  that  the  Con- 
gress knew  and  recognized  the  distinction  between  venue 
and  jurisdiction.  The  first  sentence  of  the  second  para- 
graph of  said  Section  56  is  relevant  solely  to  the  question 
of  venue.  The  second  sentence  of  said  paragraph  purports 
to  deal  with  "jurisdiction".  Therefore,  it  may  be  reason- 
ably argued  that  "jurisdiction"  as  used  in  the  Jones  Act 
meant,  and  was  intended  by  the  Congress  to  mean 
"judicial  power".  This  point  in  respect  of  said  Section 
56,  has  never  been  submitted  to  or  decided  by  the  Supreme 
Court  of  the  United  States  as  a  disputed  question  of  law, 
either  under  the  Federal  Employers'  Liability  Act  or  the 
Jones  Act. 
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8.  ''With  reference  to  actions  of  negligence  under  the 
common  law,  in  actions  involving  master  and  servant,  I 
contend  on  behalf  of  the  appellant  here  that  the  [sub- 
stantive] law  and  all  of  the  law  which  is  or  can  be  ap- 
plicable to  any  case,  whether  it  involves  a  railroad  man 
or  a  seaman,  in  respect  of  the  duty  of  the  employer  as 
to  the  place  of  work  is  set  forth  in  56  Corpus  Juris 
Secundum,  Section  219,  Subdivision  B,  pages  931  to  932. 
I  also  want  to  call  your  Honors'  attention  to  a  subject 
which  is  quite  important  in  our  case  from  the  factual 
standpoint,  to  wit,  this  question  of  artificial  illumination 
in  mast  house  No.  2  on  April  24,  1951  when  they  claim 
this  man  in  some  way  got  into  this  ventilator  shaft.  In 
that  respect  I  respectfully  call  your  Honors'  attention  to 
56  Corpus  Juris  Secundum,  Section  219,  Subdivision  C, 
commencing  on  page  932,  the  headnote  reading,  'The  duty 
to  furnish  a  safe  place  of  work  includes  the  duty  of  fur- 
nishing sufficient  light  when  necessary.'  And  right  there, 
if  your  Honors  please,  is  an  example  of  something  I  refer 
to  in  my  brief.  We  can  all  find  hundreds  of  cases  w^here 
courts,  high  courts,  have  said,  'It  is  the  duty  of  the  em- 
ployer to  furnish  a  safe  place  to  work*,  period.  That  is 
not  the  duty  at  all,  and  no  court  has  ever  said  so  when  it 
was  submitted  to  it  as  a  disputed  question  of  law."  (Tr. 
pp.  15-16.) 

Authorities:  "While  ordinarily  the  duty  of  the  em- 
ployer to  furnish  employees  a  reasonably  safe  place  to 
work  is  limited  to  the  premises  where  the  employees  are 
required  to  be  for  the  purposes  of  their  employment  when 
used  in  the  ordinary  way  for  the  purpose  for  which  they 
were  intended,  it  nevertheless  extends  to  such  other  places 
as  they  are  expressly  or  impliedly  invited  and  permitted 
to  use;  and  this  includes  rooms  and  places  properly  re- 
sorted by  them  incidentally  to  their  emploATiient,  by  virtue 
of   such   an   invitation   or  jDermission,  but  not   to  places 
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[where]   the  employee  goes  for  his  own  convenience  and 
[or]  where  he  is  not  expected  to  be. 

"Ways.  The  master's  duty  to  use  ordinary  care  to  fur- 
nish the  servant  with  a  reasonably  safe  place  for  his  work 
is  not  restricted  to  the  identical  situs  of  the  labor,  but 
extends  to  the  exercise  of  ordinary  care  to  see  that  the 
means  of  egress  and  ingress  and  ways  customarily  used  by 
the  servant  in  passing  from  one  part  of  the  premises  to 
another  in  the  course  of  his  employment  are  reasonably 
safe,  since  a  place  provided  for  employees  in  going  to  and 
from  work  is  a  place  of  work.  .  .  .  Where,  however,  the 
employer  contracts  to  do  work  on  the  premises  of  an- 
other, it  has  been  held  that  he  is  under  a  duty  to  see  that 
the  means  of  ingress  and  egress  on  such  premises  are 
kept  reasonably  safe,  even  though  he  has  no  control  over 
such  means  so  that  he  can  directly  remedy  conditions 
therein,  where  he  can  compel  the  owner  to  do  so  or  refuse 
to  proceed  with  the  work  until  the  condition  is  remedied. 

* 'Lights.  The  duty  of  the  master  to  furnish  the  servant 
with  a  safe  place  of  work  includes  the  duty  of  furnishing 
sufficient  light  when  necessary  for  the  jDlace  of  work,  and 
this  duty  extends  to  passageways  and  stairAvays  used  by 
the  servant  in  going  to  and  from  his  work  and  from  place 
to  place  in  the  course  of  his  employment.  A  master,  how^- 
ever,  Avill  not  be  guilty  of  negligence  because  of  the  ab- 
sence of  light  where  he  has  furnished  a  proper  and  com- 
plete equipment  for  lighting  the  place  and  has  intrusted 
the  turning  on  and  off  of  the  light,  as  an  operative  detail 
of  the  business,  to  a  competent  servant,  nor  will  he  be 
liable  for  the  failure  of  the  coemployees  as  between  them- 
selves to  avail  themselves  of  the  means  of  lighting  at  hand. 
Liability  for  failure  to  furnish  lights  is  not  affected  by 
the  doctrine  that  the  employer  is  not  liable  for  injury 
resulting  from  a  shifting  character  and  condition  of  risk." 
56  C.J.S.  pp.  931-933;  '^219  (b),  (c). 
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9.  ''Now,  the  next  thing  has  to  do  with  the  certificate 
of  inspection  which  was  introduced  in  evidence  and  as  to 
which  the  trial  court  told  the  jury,  'No  certificate  of  in- 
spection may  suffice  for  your  duty.'  Now,  he  had  told  the 
jury  that  its  duty  was  to  decide  whether  the  defendant 
was  or  was  not  negligent.  I  contend  that  the  certificate  of 
inspection  having  been  executed  under  oath  hy  a  duly 
constituted  government  official  in  the  Coast  Guard  of  the 
United  States,  taken  in  conjunction  with  the  statutes  which 
prescribe  the  specific  duties  which  are  involved  in  such 
an  inspection,  was  enough  in  and  of  itself,  particularly 
Avith  the  description  of  the  extent  and  minuteness  of  these 
inspections  as  given  by  Captain  Dyer,  the  marine  superin- 
tendent of  the  appellant, — was  enough  in  and  of  itself 
to  permit  the  jury  to  infer  that  this  particular  part  of 
this  steamship  was  reasonably  safe;  and  if  the  jury  had 
been  permitted  to  make  such  a  finding,  then,  of  course,  it 
could  also  have  found  that  the  defendant,  with  knowledge 
of  the  requirements  of  the  law  and  with  knowledge  of 
the  fact  that  all  of  these  inspections  had  been  made  not 
only  in  Portland  and  Seattle  but  all  over  the  United 
States,  and  covered  at  least  45  of  the  exact  same  type  of 
ship,  the  jury  would  at  least  have  been  entitled  to  infer 
that  the  defendant,  in  the  exercise  of  ordinary  care,  and 
particularly  in  the  exercise  of  that  amount  of  foresight, 
not  hindsight,  but  foresight,  which  the  law  requires  to  be 
exercised  by  an  employer,  was  entitled  to  assume  that  this 
ship  was  in  all  respects  at  least  reasonably  safe,  par- 
ticularly when  it  was  to  be  used  by  a  so-called  able  sea- 
man, and  that  it  was  entitled  to  rehj  upon  that  assump- 
tion unless  there  was  evidence,  direct  or  indirect,  from 
which  the  jury  could  also  have  found  that  the  defendant 
had  notice,  actual  or  constructive,  to  the  contrary.  Now 
that,  I  think,  is  a  very  important  point  in  this  case,  and  in 
that  respect  I  call  your  Honors'  attention  to  the  late  de- 
cision of  the  Supreme  Court  of  the  State  of  California 
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written  by  His  Honor,  Judge  Spence,  with  the — and  I  say 
this  in  all  kindness — usual  dissent  by  Judge  Carter — but 
in  this  decision  the  court  says,  'it  is  an  elementary  prin- 
ciple that  negligence  is  gauged  by  the  ability  to  anticipate 
danger.'  Then  the  court  goes  on  to  define  what  'reason- 
able foresight'  is  and  that  it  is  essential  to  the  concept 
of  negligence."    (Tr.  pp.  16-17.) 

Authorities:  A.  "While  not  conclusive  on  the  question 
of  negligence,  the  adoption  by  the  master  of  the  customary 
and  approved  means  or  tests  for  the  discovery  of  defects 
in  his  machinery  or  appliances,  will,  as  a  rule,  discharge 
his  duty  to  his  servants  in  that  regard,  and  an  injury 
sustained  by  a  servant  notwithstanding  must  be  accepted 
as  resulting  from  one  of  the  risks  of  the  occupation.  How- 
ever, a  custom  not  to  inspect  will  not  relieve  the  em- 
ployer of  the  duty  to  do  so." 
56  C.J.S.  p.  998;  §  240. 

"An  official  inspection  and  test  of  the  employer's  place 
of  work,  machinery,  or  appliances  by  a  public  official  or 
officials,  pursuant  to  a  statute  providing  therefor,  do  not 
necessarihi  relieve  the  employer  from  the  duty,  with  re- 
spect [to]  an  employee,  of  making  further  tests.  The  fact 
that  appliances  or  machinery  have  not  been  condemned, 
or  that  notice  of  defects  therein  has  not  been  given  to 
the  employer,  by  a  statutory  inspector,  is  not  conclusive 
on  the  question  whether  such  machinery  or  appliances  are 
safe  and  does  not  relieve  the  master  from  the  duty  of 
safeguarding  such  apparatus  as  required  by  statute,  and 
the  fact  that  a  factory  inspector  has  approved  machinery 
or  appliances  does  not  relieve  the  employer  from  liability 
for  negligence  in  respect  thereof. 

"A  contractor  who  arranges  with  the  owner  of  a  ferry- 
boat to  transport  his  workmen  to  and  from  their  place  of 
work  has  been  held  entitled  to  rely  on  a  certificate  of  the 
boat's  seaworthiness  provided  by  United  States  authorities 
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charged  with  the  duty  of  inspection  and  responsible  for 
the  release  of  the  vessel  for  service,  unless  notice  of  its 
unseaworthiness  is  brought  home  to  the  contractor." 
56  C.J.S.  p.  999;  §242. 

B.  "It  is  an  elementary  principle  that  negligence  is 
gauged  by  the  ability  to  anticipate  danger.  '  [RJeasonable 
foresight  of  harm  is  essential  to  the  concept  of  negligence, 
and  supplies  the  criterion  for  determining  whether  it  exists 
in  a  particular  case,  and  reasonable  foreseeability  of  harm 
is  the  fundamental  basis  of  the  law  of  negligence.  ...  On 
the  other  hand,  one  is  not  bound  to  foresee  every  possible 
injury  which  might  occur,  or  every  possible  eventuality, 
but  only  those  which  were  reasonably  foreseeable ;  and  one 
is  not  required  to  anticipate  against  dangers  which  it  is 
not  his  duty  to  avoid.'  (65  C.J.S.  §  5c  (2)  (a),  pp.  354- 
359.)  This  principle  of  foreseeable  danger  as  the  basis 
for  liability  underlies  the  doctrine  of  the  leading  case  of 
Palsgraf  v.  Long  Island  R.  Co.,  248  N.Y.  339  [162  N.E. 
99,  59  A.L.R.  1253],  where  Justice  Cardozo  recognized 
actionable  negligence  as  involved  in  proceeding  at  reckless 
speed  through  a  crowded  city  street,  but  stated  at  page 
100:  'If  the  same  act  were  to  be  committed  on  a  speed- 
way or  race  course,  it  would  lose  its  wrongful  quality. 
The  risk  reasonably  to  be  perceived  defines  the  duty  to  be 
obeyed,  and  risk  imports  relation ;  it  is  risk  to  another 
or  to  others  within  the  range  of  apprehension.'  " 

Tucker   v.  Lojnhardo,  47   Advance   California   Re- 
ports, 461,  468-469,  303  P.2d  1041,  p.  1046. 

10.  "Now  the  next  thing  that  I  want  to  talk  about  is 
this  evidence  on  the  so-called  custom  to  search  a  ship 
and  the  so-called  custom  of  some,  maybe  two — no  other 
number  is  mentioned;  it  just  says,  'other  ships' — this  is 
Amundsen — he  said  he  saw  a  screen  over  the  top  of  the 
ventilator  shaft  which  was  surrounded  by  pipe  railings. 
Captain  Craw^ford  said  he  had  seen  a  heavy  screen  in  place 
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of  the  pipe  railings.  Now,  that  is  not  evidence  which 
amounts  to  a  general  custom  or  general  practice.  It  is  not 
evidence  showing  that  steamship  operators  in  the  business 
customarily  or  ordinarily  put  screens  there  or  have  these 
other  things  there."    (Tr.  p.  18.) 

Authority:  Appellant  joins  with  the  appellee  and  is 
satisfied  that  one  sentence  in  an  authority  cited  by  ap- 
pellee sufficiently  and  completely  covers  this  issue  of  law: 
''When  the  issue  is  one  of  negligence  in  the  performance 
or  failure  to  perform  some  act,  it  is  clear  that  evidence  of 
the  ordinary  practice  and  custom  which  is  generally  fol- 
loived  in  the  performance  of  such  act  under  the  same  or 
similar  circumstances  is  competent." 

Burke  v.  Marshall,  42  C.A.2d  195,  203-204,  108  P.2d 
738,  743;  (Appellee's  Brief,  pp.  19-20). 

11.  ''. .  .  in  Corpus  Juris  Secundum  it  says  on  page  998, 
Section  240,  'The  adoption  of  customary  and  generally 
approved  methods  of  inspection  or  tests  by  an  employer 
for  the  discovery  of  defects  or  dangers  in  his  machinery, 
appliances  or  place  of  work  is  ordinarily  held  sufficient, 
but  a  custom  not  to  inspect  Avill  not  relieve  the  employer 
of  the  duty  to  do  so.'  That  has  reference  to  the  eviden- 
tiary effect  of  that  certificate  of  inspection  which  His 
Honor,  Judge  Tolin,  told  the  jury  would  not  suffice  in 
and  of  itself  for  their  performance  of  their  duty,  to  wit, 
it  wouldn't  permit  them  to  render  a  verdict  in  favor  of 
the  defendant."    (Tr.  pp.  18-19.) 

Authorities :    Supra,  56  C.J.S.  p.  999,  §  242. 

12.  "...  there  is  a  late  case  where  a  jury  verdict  in 
favor  of  a  defendant  in  a  F.E.L.A.  case  was  reversed  be- 
cause of  a  half  sentence,  that  half  sentence  having  to  do 
with  this  question  of  custom.  The  court  told  the  jury  that 
if  the  defendant  acted  in  accordance  with  the  ordinary 
practice,  then  the  plaintiff  couldn't  recover;  and  the  [Ap- 
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pellate]  court  thought  that  was  bad  enough  to  reverse 
the  case,  no  matter  what  else  the  judge  had  said  in  his 
instructions."    (Tr.  p.  19.) 

Authority:  ''The  alleged  error  in  the  charge  with  re- 
spect to  negligence  is  governed  by  somewhat  different 
considerations.  Defendant's  counsel  within  the  hearing 
of  the  jury  requested  the  court  to  charge  'that  as  a  matter 
of  law  it  is  not  necessary  for  the  defendant  to  provide 
the  best  or  the  newest  and  latest  stairs  or  paint  nor 
that  the  ship  be  accident  proof.  It  is  enough  if  the  steps 
and  paint  provided  are  commonly  used  and  accepted  in 
the  industry  at  the  time.'  The  court  replied:  'I  will  so 
charge.'  Plaintiff  remained  silent  throughout  this  colloquy, 
and  the  case  was  then  submitted  to  the  jury.  .  .  . 

"The  trial  judge  charged  the  jury,  at  defendant's  re- 
quest, that  'it  is  enough  if  the  steps  and  paint  are 
commonly  used  and  accepted  in  the  industry  at  the  time'. 
This  instruction  was  erroneous.  While  the  customary 
practice  of  the  industry  is  relevant  and  admissible,  the 
defendant's  standard  of  care  in  a  negligence  action  is 
not  limited  to  complying  with  usual  practice  in  the  indus- 
try or  trade.  \Yabash  R.  Co.  v.  McDaniels,  1883,  107  U.S. 
454,  460-461,  2  S.Ct.  932,  27  L.Ed.  605;  Poignant  v.  United 
States,  2  Cir.,  1955,  225  F.2d  595;  Uline  Ice,  Inc.  v.  Sulli- 
van, 1950,  88  U.S.App.D.C.  104,  187  F.2d  82;  The  T.  J. 
Hooper,  2  Cir.,  1932,  60  F.2d  737. 

"Consequently,  plaintiff  is  entitled  to  a  new  trial  on 
the  issue  of  negligence  as  well  as  that  of  unseaworthi- 
ness." 

Troupe  v.  Chicago,  etc.,  Co.,  234  F.2d  253,  259,  260. 

13.  "...  Counsel  for  appellee  has  told  your  Honors 
that  one  of  the  instructions  that  I  complained  of  and  cited 
the  case  of  Thompson  v.  Camp,  amongst  others,  is  not  sup- 
ported by  the  authority,  and  he  quotes  an  excerpt  from 
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the  opinion.  True  it  is,  the  court  said  what  he  quoted. 
Reading  the  instructions  [in  Thompson  v.  Camp]  as  they 
were  given,  your  Honors  Avail  find  that  the  trial  judge  told 
the  jury  all  about  the  effect  of  knowledge  and  notice  on 
the  part  of  the  injured  man  in  spite  of  the  fact  that  he 
[also  had]  told  them  that  in  the  absence  of  notice  to  the 
contrary,  he  could  assume  thus  and  so.  In  our  case  there 
is  no  possible  room  for  any  assumption  by  Mr.  Hutchison. 
He  had  actual  notice  of  every  condition  in  that  mast  house, 
according  to  their  own  uncontradicted  evidence. 

"Now,  I  offered  counsel  for  the  plaintiff  and  appellee  a 
copy  of  these  instructions  which  I  had  copied  out  of  the 
Thompson  v.  Camp  file,  and  he  said  he  didn't  want  them, 
but  I  am  going  to  give  them  to  him  anyhow,  and  if  I  may, 
I  will  give  your  Honors  the  original  and  two  copies.  It's 
a  Chinese  copy.  Your  Honors  will  find  that  some  of  it 
doesn't  make  sense.  But  the  particular  parts  that  are 
important  do  make  sense."    (Tr.  pp.  19-20.) 

[The  particular  portion  of  the  instructions  in  the  case 
of  Tliomiison  v.  Camp  to  which  I  direct  this  Court's  atten- 
tion are  contained  in  the  typewritten  copy  of  the  instruc- 
tions furnished  to  the  Court  at  the  time  of  the  oral  ar- 
gument, from  and  including  line  9,  page  20  to  and  includ- 
ing line  9,  page  23.] 

14.  "Now  with  respect  to  this  question  of  whether  or 
not  pain  and  suffering  after  the  sustaining  of  a  personal 
injury  is  or  could  be  a  personal  injury  in  the  course 
of  the  employment,  I  would  be  less  than  honest  with  the 
Court,  and  less  than  honest  to  myself,  if  I  didn't  tell  you 
about  a  decision  which  I  found,  a  decision  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Anderson  v. 
Atchison,  Topeka  &  Santa  Fe  Railway  Company.  That 
case  arose  in  the  courts  of  California.  The  contention  of 
the  administratrix  in  that  case  was  that  the  deceased  was 
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a  railroad  man,  a  conductor,  and  that  he  had  disappeared 
from  a  moving  train  while  it  was  at  or  near  a  certain  sta- 
tion. There  was  no  negligence  alleged  in  respect  of  how 
he  got  off  the  train,  none  at  all.  [A  careful  examination 
of  the  complaint  in  the  petition  for  a  writ  of  certiorari, 
shows  to  the  contrary.]  But  these  railroad  men  knew  he 
was  off  the  train  and  knew  the  only  place  he  could  be, 
he  either  jumped  or  fell  off,  and  that  if  he  fell  off,  he 
might  have  been  hurt.  Anyhow,  he  fell  off  or  got  off  in 
a  place  where  it  was  freezing.  So  they  went  on,  passed 
several  stations,  and  nobody  did  anything  until  they  got 
to  a  place  called  Yeso,  New  Mexico,  and  then  a  telegram 
was  sent  back  to  some  other  office,  and  the  Complaint  al- 
leged that  the  other  office  waited  an  unreasonable  time 
before  telling  anybody  to  go  look  for  this  man.  And  to 
make  a  long  story  short,  when  they  finally  found  him, 
he  had  suffered  such  severe  injuries  or  illnesses,  or  what- 
ever you  want  to  call  it,  from  exposure  to  this  freezing 
weather,  that  he  died  three  days  after  he  was  found.  Now, 
that  is  the  case,  as  I  say,  of  Anderson  v.  Atchison,  To- 
peka  &  Santa  Fe  Railway  Company,  333  U.S.  821,  92  L.Ed. 
1108.  But  here  is  what  I  would  like  to  have  the  Court  con- 
sider: The  Supreme  Court  didn't  even  mention  in  that 
case  whether  these  freezing  injuries  were  suffered  while 
this  man  was  actually  in  the  course  of  his  employment 
in  interstate  or  foreign  commerce.  In  other  words,  the 
question  of  whether  he  was  or  was  not  in  the  course  of  his 
employment  at  the  time  he  was  frozen  was  not  suggested 
to  the  United  States  Supreme  Court  because  it  didn't 
say  anything  about  it.  Now,  as  I  contend,  the  Constitu- 
tion of  the  United  States  and  the  statutes  enacted  by  the 
Congress  are  the  supreme  law  of  the  land,  and  the  stat- 
utes control,  and  if  a  court,  even  such  a  high  court  as  the 
United  States  Supreme  Court,  overlooks  a  pertinent  part 
of  a  statute,  that  decision  is  not  precedent  in  respect  of 
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the  complete  statute,  and  the  court  so  held  in  the  Jones 
Act  case  of  [Pacific  Steamship  Company  v.  Peterson], 
supra."    (Tr.  pp.  22-23.) 

Comment:  The  reason  for  the  omission  is  clear  from 
the  Transcript  of  Kecord,  Supreme  Court  of  the  United 
States,  October  Term,  1947,  No.  620,  Anderson  v.  The  A.  T. 
£  S.  F.  Ry.  Co.,  on  the  petition  for  a  writ  of  certiorari  to 
the  Supreme  Court  of  the  State  of  California.  The  com- 
plaint alleged,  paragraph  II,  "that  said  defendant  was  at 
all  times  herein  mentioned  and  now  is  engaged  in  the 
business  of  a  common  carrier  by  railroad  in  interstate 
commerce  in  the  State  of  New  Mexico,  State  of  California, 
and  other  states.  (Par.  2,  1st  Cause  of  Action,  Petition, 
p.  1.) 

"That  at  all  times  herein  mentioned,  defendant  was  a 
common  carrier  by  railroad  engaged  in  interstate  com- 
merce and  L.  C.  Bristow,  deceased,  was  employed  by 
defendant  in  such  interstate  commerce  and  the  injuries  to 
deceased  hereinafter  complained  of  and  ivhich  resulted  in 
his  death,  arose  in  the  course  of  and  while  deceased 
and  defendant  were  engaged  in  the  conduct  of  interstate 
commerce.''     (Par.    Ill,    Complaint,    Petition,    pp.    1-2.) 

These  allegations  of  paragraphs  II  and  III  were  in- 
corporated by  reference  thereto  in  the  second  cause  of 
action,  the  one  which  was  the  subject  of  the  opinion  of  the 
Supreme  Court  of  the  United  States.    (Petition,  p.  3.) 

In  the  answer  filed  by  the  railroad  company  paragraphs 
II  and  III  of  the  plaintiff's  first  cause  of  action,  here- 
inabove referred  to,  were  affirmatively  admitted.  (Peti- 
tion, p.  5.) 

The  same  allegations,  as  incorporated  in  the  second 
cause  of  action,  paragraph  I,  second  cause  of  action  (Pe- 
tition, p.  3)  were  affirmatively  admitted  by  the  defendant. 
(Par.  XII,  Petition,  p.  6.) 
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This  explains  why  the  Supreme  Court  of  the  United 
States  did  not  go  into  the  subject  which  is  involved  in 
this  particular  point  in  the  case  at  bar. 

15.  "Now,  we  get  to  the  point  where  we  have  a  dis- 
puted question  of  law.  The  Jones  Act  by  its  terms  is 
restricted  to  personal  injuries  suffered  in  the  course  of 
the  emplo^iiient.  No  seaman  can  act  in  the  course  of  his 
employment  unless  he  has  the  physical  qualifications  w^hich 
are  required  by  the  statutes  and  by  the  rules  and  regu- 
lations for  licensing  and  certificating  merchant  marine 
personnel.  Obviously,  if  your  Honor  is  the  master  of  a 
ship  and  you  sign  a  man  on  foreign  articles,  and  he  has 
both  legs  cut  off,  that  terminates  the  contract  of  em- 
plo^^nent,  if  that  man  is  a  seaman.  He  is  no  longer  acting 
in  the  course  of  his  emplo^anent  because  he  cannot  any 
longer  perform  any  personal  services."    (Tr.  p.  23.) 

Authorities:  A.  Title  46  U.S.C,  §672,  provides  spe- 
cifically for  the  division  of  the  complete  crew  of  a  vessel 
into  three  separate  and  distinct  departments,  to  wit : 
deck  crew;  engine  department;  and  food-handlers.  In  re- 
spect of  able  seamen,  the  statute  provides  as  follows : 
"...  That  upon  examination  under  rules  prescribed  by  the 
[Coast  Guard]  as  to  eyesight,  hearing,  and  physical  condi- 
tion, and  knowledge  of  the  duties  of  seamanship,  a  person 
found  competent  may  be  rated  as  able  seaman  after  hav- 
ing served  on  deck  twelve  months  at  sea  or  on  the  Great 
Lakes,  .  .  .  Application  may  be  made  to  any  board  of 
local  inspectors  for  a  certificate  of  service  as  able  seaman, 
and  upon  proof  being  made  to  said  board  by  affidavit  and 
examination,  under  rules  approved  by  the  Secretary-  of 
Commerce,  showing  the  nationality  and  age  of  the  appli- 
cant, the  vessel  or  vessels  on  Avhich  he  has  had  service, 
that  he  is  skilled  in  the  work  usually  performed  by  able 
seamen,  and  that  he  is  entitled  to  such  certificate  under 
the  provisions  of  this  section,  the  board  of  local  inspectors 
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shall  issue  to  said  applicant  a  certificate  of  service  as  able 
seaman,  which  shall  be  retained  by  him  and  be  accepted 
as  prima  facie  evidence  of  his  rating  as  able  seaman." 
(46    U.S.C,    §672.) 

[The  ''Rules  and  Regulations  for  Licensing  and  Cer- 
tificating of  Merchant  Marine  Personnel"  as  contained  in 
the  bound  booklet  designated  "C.G.  191"  are,  I  believe, 
the  same  as  those  which  were  in  effect  on  April  24,  1951, 
in  respect  of  the  matters  and  things  pertinent  to  the  issues 
in  the  case  at  bar.]  The  requirements  in  respect  of  physi- 
cal and  other  matters  are  set  forth  in  Section  12.05. 
12.05-5 (b)  provides:  "The  medical  examination  for  an 
able  seaman  is  the  same  as  for  an  original  license  as  a 
deck  officer  as  set  forth  in  Section  10.02-5  of  this  sub- 
chapter. ..." 

10.02-5,  referred  to,  supra,  reads  as  follows:  ''All  ap- 
plicants for  an  original  license  shall  be  required  to  pass 
a  physical  examination  given  by  a  medical  officer  of  the 
United  States  Public  Health  Service  and  present  a  cer- 
tificate executed  by  this  Public  Health  Service  Officer,  to 
the  Officer  in  Charge,  Marine  Inspection.  This  certificate 
shall  attest  to  the  applicant's  acuity  of  vision,  color  sense, 
and  general  physical  condition.  ..." 

B.  "A  contract  of  employment  for  personal  services 
is  terminated  by  the  death  of  the  servant,  or  where  by 
reason  of  insanity,  sickness,  or  other  disability,  or  con- 
viction of  a  felony  he  is  not  able  to  perform  his  contract, 
unless  the  parties  have  contracted  to  the  contrary.  .  .  . 
Illness  of  the  employee,  however,  does  not  ipso  facto 
breach  the  employment  contract  to  such  an  extent  as  to 
terminate  it.  Whether  it  is  terminated  thereby  depends  on 
the  facts  of  the  particular  case,  the  period  of  illness,  its 
nature,  the  kind  of  service  rendered,  and  other  facts.  Or- 
dinarily the  employment  will  not  be  regarded  as  ter- 
minated by  the  employee's  illness  if  he  is  able  to  return 
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to  his  emplo>Tiient  within  a  reasonable  time  or  if  the  disa- 
bility is  temporary  and  does  not  in  any  substantial  man- 
ner prevent  performance  on  the  part  of  the  employee;  but 
the  protracted  illness  of  an  employee  whose  services  are 
of  immediate  necessity,  or  are  of  such  a  special  character 
that  no  ordinary  person  can  perform  them,  so  that  it 
is  necessary  to  obtain  the  services  of  a  skilled  person  in 
order  to  continue  the  business,  furnishes  ground  for  the 
employer  to  declare  the  emplo^anent  terminated.  .  .  . 

''Notice  of  termination.  Where  an  employee  has  been 
sick  for  an  appreciable  length  of  time  whereby  he  is 
unable  to  perform  his  duties  it  has  been  held  not  to  be 
necessary  to  give  notice  of  the  termination  of  the  con- 
tract, as  in  such  case  the  right  to  terminate  the  employ- 
ment does  not  depend  on  giving  notice  to  the  employee  but 
on  the  fact  that  he  has  become  unable  to  render  the 
services  on  w^hose  continuance  the  employment  depends." 
56  C.J.S.  pp.  423-424;  §38. 

16.  "One  other  thing  on  this  question  of  the  search 
and  failure  to  find,  and  so  forth.  There  is  no  allegation 
in  the  Complaint,  and  there  is  no  proof  that  any  person 
who  was  an  agent  of  the  appellant  had  actual  or  con- 
structive notice  of  the  fact  that  this  man  was  or  could 
have  been  in  this  ventilator  shaft.  The  master  is  the  one 
who  is  the  agent  of  the  ship  operator  for  the  purpose  of 
providing,  not  specialists,  but  ordinary  medical  care  and 
attention,  but  only  for  such  injury  or  illness  as  is  suf- 
fered in  the  service  of  the  ship.  Now,  when  a  man  is  lying 
in  bed  fatally  ill  with  pneumonia,  for  example,  or  with 
both  arms  and  both  legs  cut  otf,  he  certainly  can't  be 
acting  in  the  course  of  his  employment.^   And  therein  lies 


^"Before  considering  these  questions,  now  acutely  pre- 
sented upon  a  meagre  and  inadequate  record,  we  may 
state  our  opinion  that  a  seaman  'falls  sick,  or  is  wounded, 
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one  of  the  principal  and  substantial  objections  to  this  so- 
called  search  for  and  discover  theory  which  was  con- 
cocted, I  say,  for  the  purpose  of  prejudicing  the  jury 
against  the  defendant  because  la^^yers  who  are  careful 
enough  to  include  averments  of  proximate  causal  connec- 
tion between  an  alleged  negligent  omission  and  a  personal 
injury  and  a  death,  are  not  going  to  [be  permitted  to] 
claim  or  contend,  in  my  book,  that  when  they  [add]  a  para- 
graph at  the  end  of  the  Complaint,  'By  reason  of  the 
premises  said  Hutchison  was  damaged  to  the  extent  of 
$25,000,'  that  [that]  is  an  averment  of  fact  in  accordance 
with  the  Federal  Kules  of  Civil  Procedure.  Each  aver- 
ment in  the  Complaint  must  be  simple,  concise,  and  direct; 
not  a  conclusion  but  an  averment  of  fact.  And  those  aver- 
ments of  fact  are  entirely  missing  from  the  Complaint, 
and  I  have  explained  to  your  Honors  why  I  think  they  left 
them  out  of  the  Complaint."    (Tr.  pp.  24-25.) 

Authority:  In  respect  of  the  question  of  agency, — 2 
Cal.  Jur.  2d  (Agency),  pp.  855-866,  §§160-166. 

17.  ''There  is  one  case  that  I  just  found.  It  is  221 
Federal  Reporter,  p.  335.  It  answers  one  of  the  questions 
which  we  are  asserting.  In  other  Avords,  here  was  a  com- 
mon carrier,  a  railroad  which  had  tugs  in  New  York  Bay, 
and  the  court  held  that  a  seaman  on  a  tug  was  entitled  to 
sue  under  the  Federal  Employers'  Liability  Act,  but  only 
if  the  employer  was  engaging  in  interstate  commerce 
at   the    time    and   the    employee    was    employed    in    such 

in  the  service  of  the  ship/  if  such  misfortune  attacks  him 
tvhile  he  is  attached  to  the  ship  as  part  of  her  creiv.  It 
is  not  necessary  that  the  wound  or  illness  should  be  di- 
rectly caused  by  some  proven  act  of  labor;  it  is  enough 
that  he  was,  when  incapacitated,  subject  to  the  call  of 
duty  as  a  seaman,  and  earning  wages,  as  such."  {The 
Bouker  No.  2,  241  F.  831,  833.) 
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commerce  at  the  precise  time  of  the  sustaining  of  the 
injury.  And  that  case  I  have  Shepardized.  It  has  never 
been  overruled  or  criticized  by  any  court,  including  State 
courts."  (Tr.  p.  25.)  [Erie  R.  Co.  v.  Jacohus,  221  F.  3Z5, 
337-342.] 

'*Mr.  Gallagher.  Your  Honors,  counsel  has  brought  up 
a  couple  of  new  things.  .  .  . 

''Mr.  Gallagher.  The  point  is  this:  Mr.  Simpson,  the 
head  of  the  firm,  conceded  at  the  trial  court  in  the  trial 
that  Mr.  Amundesen  was  not  talking  about  Victory  ships 
when  he  said  'Other  ships  got  screens  here.'  That  is  on 
pages  5fiO,  561,  and  562.  (Tr.  of  Record.)  A  juror  asked 
that  specific  question.  And  Mr.  Simpson  said,  'The  rea- 
son I  asked  for  the  question  is,  it  says,  "On  the  shafts 
of   other"  ' — and    it   is    underlined — '  "Victory    ships."  ' 

"  'The  particular  portion  to  which  I  referred  in  start- 
ing to  answer  this,  to  my  knowledge,  there  is  no  testi- 
mony that  they  were  seen  on  other  Victory  ships. 

"  'The  Court.  It  was  on  other  ships?  [Mr.  Simpson] 
That  is  correct.' 

"Now,  No.  2,  he  told  your  Honors  that  you  ruled  in 
the  first  opinion  that  Paragraph  IX  of  the  Complaint 
stated  a  claim  upon  w^hich  relief  could  be  granted.  That 
was  not  even  submitted  to  the  court  for  decision.  It  is 
true,  in  your  decision  you  mentioned  the  fact  that  a 
search  was  not  made  which  resulted  in  finding  him  until 
the  ship  got  to  Philadelphia.  But  this  court  did  not  say 
that  that  was  a  cause  of  action,  or  that  that  would  sup- 
port a  verdict,  and,  of  course,  I  don't  blame  counsel  for 
that. 

"Now,  the  next  thing  is,  he  cites  this  Ziegler  case  and 
calls  it  to  your  Honors'  attention.  I  want  to  call  your 
Honors'  attention  to  this,  that  this  action  for  damages 
for  death  is  based  upon  the  second  part  of  the  Jones  Act, 
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and  that  says  that  in  any  action  maintained  by  the  per- 
sonal representative  all  statutes  of  the  United  States 
conferring  or  regulating  the  right  of  action  in  case  of 
the  death  of  a  railway  employee  shall  be  applicable.  Now, 
that  makes  it  very  clear.  It  says,  'All  statutes  which  con- 
fer or  regulate  it,'  and  they  confer  it  only  against  the 
common  carrier  and  in  favor  of  an  employee  who  is 
employed  in  commerce."    (Tr.  pp.  26-27.) 


ADDITIONAL  AUTHORITIES  ON  INSUFFICIENCY  OF  THE 
EVIDENCE  AND  SPECULATION. 

1.  Hawley  v.  Alaska  Steamship  Co.,  236  F.2d  307. 

2.  Atlantic  Coast  Line  Rd.  Co.  v.  Collins,  235   F.2d 

805,  pet.  for  cert.,  by  Collins,  den.  1  L.Ed.  2d  238. 

Respectfully  submitted. 

Lasher  B.  Gallagher, 
Attorney  for  Appellant. 


(Appendix  Follows.) 


Appendix. 


Appendix 

The  printed  Transcript  of  Record  (No.  5023,  Fifth 
Circuit)     contains     testimony     of     Alden,     as     follows: 

''I  am  a  marine  engineer  and  have  been  otf  and  on 
since  May  6,  1920.  On  or  about  the  13th  of  June,  1923  I 
shipped  on  the  Steamship  'Keekoskee'  for  a  trip  from 
Pensacola,  Florida  to  New  Orleans  and  from  New  Orleans 
to  Baton  Rouge.  The  United  States  Shipping  Board 
Emergency  Fleet  Corporation  employed  me  to  go  on  the 
voyage.  I  was  employed  in  the  capacity  of  pump  man. 
On  the  morning  of  June  20th  I  had  an  accident  in  the 
engine  room.  Q.  How  did  you  happen  to  be  in  the  engine 
room?  A.  I  was  told  to  overhaul  the  pumps  in  the  pump 
room  by  the  Chief  Engineer,  and  in  order  to  overhaul 
them  and  to  see  that  they  were  in  working  condition,  we 
had  to  have  lights,  and  I  got  orders  to  go  into  the  engine 
room  and  start  the  generator.  Q.  Was  it  necessary  for 
you  to  start  the  generator  in  order  for  you  to  have  lights 
for  the  overhauling  of  the  pumps'?  A.  Yes,  sir.  Q.  Did 
anyone  go  to  the  engine  room  with  you?  A.  Yes,  sir, 
the  Assistant  Engineer,  William  E.  Brown  and  Carl  An- 
derson. Q.  Who  was  the  one  that  was  ordered  to  start 
the  generator,  you,  or  Brown  or  Anderson?  A.  Well, 
Brown  was  the  one  that  was  ordered  to  start  it;  he  was 
employed  in  the  capacity  of  Assistant  Engineer.  Q.  You 
and  Anderson  went  down  to  give  him  any  assistance 
that  might  be  necessary?  A.  Yes,  sir.  Q.  When  you 
all  got  dowTi  to  the  engine  room  on  that  occasion,  tell 
us  just  what  happened?  A.  We  started  the  generator. 
Q.  Who  started  it?  A.  And  immediately  after  that  why 
the  steam  came  out  from  under  the  inspection  plate. 
Q.  How  many  minutes  or  seconds  was  it  before  the  steam 
came  out  from  under  the  inspection  plate?  A.  Possibly 
five   or   ten   minutes."      (Alden,   Tr.   of  R.,   pp.    13-14.) 
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"Q.  His  duties  relate  to  the  care  of  the  operation  of 
the  pumps?  A.  Yes,  sir;  and  also  to  any  other  work 
that  the  Chief  Engineer  may  deem  necessary  to  per- 
form  from  time   to   time."      (Alden,   Tr.   of  R.,   p.   23.) 

"Q.  As  I  understand  it,  here  is  what  happened;  you 
were  asked  by  the  Chief  Engineer  to  fix  the  pumps'? 
A.  Yes,  sir.  Q.  And  you  advised  the  Chief  Engineer 
at  that  time  you  would  need  lights  down  there  in  order 
to  give  you  the  opoprtunity  of  seeing  what  you  were 
doing?  A.  Yes,  sir.  Q.  And  after  you  advised  the 
Chief  Engineer  of  that  fact,  he  then  instructed  Brown 
and  Anderson  to  go  down  with  you  to  start  the  gen- 
erator, so  that  you  could  get  lights  to  do  your  work 
on  the  pumps,  is  that  right?  A.  He  did  not  instruct  me  to 
go  into  the  engine  room  to  start  the  generator,  no.  Q.  He 
told  Brown  and  Anderson  to  go  down  there  with  you?  A. 
Yes,  sir.  Q.  And  told  them  to  go  and  start  the  generator,  so 
that  you  could  have  lights  for  your  work  on  the  pumps?  A. 
Yes,  sir.  Q.  That  is  the  reason  for  all  three  of  yon  going 
down   there?    A.    Yes,   sir."    (Alden,  Tr.   of  R.,   p.  25.) 

"Q.  You  say  that  within  ten  or  fifteen  minutes  after 
the  generator  was  turned  on,  and  while  you  were  all  still 
down  in  the  engine  room,  this  steam  escaped  from  under 
the  inspection  plate?  A.  Yes,  sir.  Q.  Had  you  fixed 
the  pumps?  A.  No,  sir,  T  had  not  left  the  engine  room 
yet.  Q.  The  lights  had  not  gone  on?  A.  The  lights 
were  on,  but  I  had  not  left  the  engine  room  yet.  Q.  You 
still  stayed  around  the  engine  room?  A.  Yes  sir. 
Q.  What  was  your  purpose  for  lingering  in  the  engine 
room?  A.  /  was  just  staying  there  to  see  that  they  got 
everything  all  right  and  then  go  down  in  the  pump  room. 
Q.  Had  they  finished  starting  the  generator?  A.  Yes. 
Q.  What  was  your  reason  for  staying  around  in  the 
engine  room?  A.  Well,  there  was  no  reason  at  all,  so 
far  as  I  can  see,  except  on  that  work  we  were  over  by 


Ul 


it,  that  is  all.  Q.  Wliat  were  you  doing  over  by  it,  that 
is  what  I  am  trying  to  get  at?  A.  Well,  I  went  over 
there  to  look  to  see  that  everything  was  all  right.  Q.  What 
w^ere  you  looking  at?  Did  you  go  there  to  inspect  the 
generator?  A.  No,  but  looking  everything  over  to  see 
that  everything  was  alright,  (sic)"  (Transcript  of  Rec- 
ord, United  States  Circuit  Court  of  Appeals,  Fifth  Cir- 
cuit, No.  5023,  Alden  v.  U.  S.  Shipping  Board,  E.F.C.  and 
S.S.  "Keekoskee",  pp.  12-29.) 
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No.  15,091 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Pacific-Atlantic  Steamship  Company, 

a  corporation, 

Appellant, 

vs. 

Emma  Hutchison,  Administratrix  of  the 

Estate  of  Nathanael  Patrick  Hutchison, 

deceased. 

Appellee. 


APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  Albert  Lee  Stephens  and  Frederick  G. 
Hamley,  Active  Circuit  Judges;  and  the  Honorable 
Chase  A.  Clark,  Chief  Judge,  United  States  District 
Court,  District  of  Idaho:    . 

INTRODUCTION. 

Appellant  addresses  this  petition  for  rehearing  to  your 
Honors  solely  because  Rule  23  provides  that  "all  petitions 
for  rehearing  shall  be  addressed  to  and  be  determined  by 
the  court  as  constituted  in  the  original  hearing."  This 
rule,  literally  read,  disenfranchises  seven  active  circuit 
judges  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  the  Court  to  which  the  appeal  of  appellant 


was  taken  in  accordance  with  the  statutes  enacted  by  the 
Congress.  Article  I,  Section  8,  U.  S.  Constitution,  pro- 
vides that  the  Congress  shall  have  power  to  constitute 
Tribunals  inferior  to  the  Supreme  Court.  Article  III, 
Section  1  of  the  Constitution  provides  that 

"The  judicial  power  of  the  United  States  shall  be 
vested  in  one  supreme  Court,  and  in  such  inferior 
Courts  as  the  Congress  may  from  time  to  time  ordain 
and  establish." 

Section  2  of  the  same  article  provides  that  the  judicial 
power  shall  extend  to  all  cases,  in  law,  arising  under  the 
laws  ,of  the  United  States.  The  Congress  has  provided 
that  in  the  Ninth  Judicial  Circuit 

''there  shall  be  *  *  *  a  court  of  appeals,  which  shall 
be  a  court  of  record,  known  as  the  United  States 
Court  of  Appeals  for  the  Circuit"  and  that  said 
"court  of  appeals  shall  consist  of  the  circuit  judges 
of  the  circuit  in  active  service."  (Title  28,  U.  S.  C. 
§  43.) 

"The  courts  of  appeals  shall  have  jurisdiction  of 
appeals  from  all  final  decisions  of  the  District  Court 
of  the  United  States,  .  .  ."  (Title  28,  U.  S.  C.  §  1291). 

The  Congress  has  also  provided  as  follows: 

"Appeals  from  reviewable  decisions  of  the  district 
and  territorial  courts  shall  be  taken  to  the  courts  of 
appeals  as  follows: 

'(1)  From  a  district  court  of  the  United  States 
to  the  court  of  appeals  for  the  circuit  embracing  the 
district;  .  .  .'  "  (Title  28,  U.  S.  C.  §  1294.) 

Appellant,  Pacific-Atlantic  Steamship  Co.,  duly  filed 
its  notice  of  appeal  pursuant  to  which  it  appealed  "to  the 


United  States  Court  of  Appeals,  Ninth  Circuit  (T.  E.,  pp. 
97-98) ;  and  thereby  invoked  the  appellate  judicial  power 
and  jurisdiction  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  said  Court  of  Appeals  consisting  of 
the  nine  "circuit  judges  of  the  circuit  in  active  service." 

It  is,  therefore,  respectfully  contended  that  no  rule 
promulgated  by  the  Court  may  lawfully  divest  any  of  the 
circuit  judges  of  the  circuit  in  active  service  of  any  of 
their  judicial  powers  as  part  and  parcel  ^of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  in  respect 
of  any  matter  or  thing  which  comes  within  the  appellate 
judicial  power  and  jurisdiction  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.  The  fact  that  "In  each 
circuit  the  court  may  authorize  the  hearing  and  determi- 
nation of  cases  and  controversies  by  separate  divisions, 
each  consisting  of  three  judges"  does  not  justify  the  con- 
clusion that  at  any  time  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  shall  consist  of  three 
judges.  A  careful  reading  ,of  all  of  §  46,  Title  28,  U.  S.  C, 
will,  it  is  respectfully  contended,  lead  to  the  conclusion 
that  the  words  "a  court  or  division  of  not  more  than  three 
judges"  in  subdivision  (c)  were  not  intended  by  the  Con- 
gress to  mean  that  there  shall  or  can  be  three  separate 
United  States  Courts  of  Appeals  for  the  Ninth  Circuit, 
each  such  separate  Court  of  Appeals  consisting  of  three 
judges.  The  Congress  no  doubt  could  have  constituted 
three  separate  and  distinct  United  States  Courts  of  Ap- 
peals within  the  Ninth  Circuit.  It  did  not  do  so  and  it 
must  therefore  be  obvious  that  it  did  not  intend  to  do  so. 

Whether  a  petition  for  a  rehearing  should  or  should 
not  be  granted,  in  any  case  within  the  judicial  power  and 


appellate  jurisdiction  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  consisting  of  the  nine  ac- 
tive circuit  judges,  is  vitally  more  important  than  a  de- 
termination, after  a  rehearing  has  been  granted,  whether 
the  case  shall  be  reheard  en  banc,  or  by  the  same  or 
another  division  of  the  Court. 

Section  46,  Title  28,  U.  S.  C.  does  not  say  that  the 
judicial  power  and  jurisdiction  of  the  circuit  judges  of 
the  circuit  in  active  service  is  restricted  in  the  sense  that 
they  have  no  authority  whatever  to  decide  whether  a  re- 
hearing should  or  should  not  be  ordered.  Whether  or  not 
a  rehearing  should  be  granted  is  certainly  a  controversy. 
This  controversy  has  not  been  heard  or  determined. 

In  the  case  of  Western  P.  R.  Corp.  v.  Western  P.  R. 

Co.,  345  U.  S.  247,  97  L.  ed.  986,  73  S.  Ct.  656,  the  Court 

stated  that 

"it  is  essential  to  recognize  that  the  question  of 
whether  a  cause  should  be  heard  en  banc  is  an  issue 
which  should  be  considered  separate  and  apart  from 
the  question  of  whether  there  should  be  a  rehearing 
by  the  division." 

The  Court  also  suggested  that 

"in  recognizing  the  full  scope  of  §  46  (c),  the  full 
membership  of  the  court  will  be  mindful,  of  course, 
that  the  statute  commits  the  en  banc  j)ower  to  the 
majority  of  active  circuit  judges  so  that  a  majority 
always  retains  the  power  to  revise  the  procedure  and 
withdraw  whatever  responsibility  may  have  been  dele- 
gated to  the  division.  And,  recognizing  the  value  of 
an  efficient  use  of  the  en  banc  power,  the  court  should 
adopt  such  means  as  will  enable  its  full  membership 
to  determine  whether  the  court's  administration  of 


the  power  is  achieving  the  full  purpose  of  the  statute 
so  that  the  court  mil  better  be  able  to  change  its  en 
banc  procedure,  should  it  deem  change  ad\T.sable. ' ' 

Rule  23,  read  literally,  prohibits  the  Honorable  William 
Denman,  Chief  Active  Circuit  Judge,  and  the  Honorable 
Active  Circuit  Judges  William  Healy,  Walter  L.  Pope, 
Dal  M.  Lemmon,  James  Alger  Fee,  Richard  H.  Chambers 
and  Stanley  N.  Barnes  from  having  anything  whatever 
to  do  or  say  about  whether  a  rehearing  should  or  should 
not  be  granted. 

The  hearing  and  determination  of  a  petition  for  a  re- 
hearing is  a  judicial  act  clearly  within  the  judicial  power 
and  jurisdiction  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  and  said  United  States  Court  of 
Appeals  consists  not  of  two  active  circuit  judges  and  one 
United  States  District  judge  but  of  all  nine  active  circuit 
judges.  Pursuant  to  a  literal  reading  of  Rule  23,  the 
active  circuit  judges  with  the  exception  of  Judges  Steph- 
ens and  Hamley  are  prohibited  from  having  anything 
whatever  to  do  or  say  about  whether  or  not  the  case  and 
its  controversies  shall  be  reheard  at  all,  or  whether  or 
not,  in  the  event  the  original  panel  or  division  grants  a 
rehearing,  the  case  should  be  heard  en  banc  unless  a 
majority  of  the  panel  or  division  as  constituted  in  the 
original  hearing  give  their  permission  to  the  other  seven 
active  circuit  judges  to  participate.  This  participation  is 
also  limited  by  a  literal  reading  of  Rule  23,  in  the  first 
instance,  to  the  single  point  whether  the  case  should  be 
reheard  en  banc.    Thus,  the  tail  wags  the  dog. 

Appellant  respectfully  contends  that  Rule  23,  read  liter- 
ally, is  in  contravention  of  the  provisions  of  the  Constitu- 


tion  of  the  United  States  hereinabove  referred  to  and  of 

the  statutes,  aforesaid,  enacted  by  the  Congress;  and  of 

the  true  meaning  and  construction  of  Title  28,  U.  S.  C. 
§  46,  upon  which  it  is  purportedly  predicated. 

In  Western  Pacific  R.  R.  Corp.  v.  Western  Pacific  R. 

Co.,  197  F.  2d  994,  1015,  six  of  the  active  circuit  judges 

enunciated  the  following  rule: 

'*A  petition  for  rehearing  in  any  such  case,  what- 
ever its  form  or  wording,  must  necessarily  be  treated 
as  addressed  to  and  is  solely  for  disposition  by  the 
court  or  division  to  which  the  case  was  assigned  for 
determination.  If  the  court  so  constituted,  or  a  ma- 
jority of  its  members,  denies  the  petition,  that  ends 
the  matter  so  far  as  it  concerns  the  court  of  appeals." 

In  further  support  of  its  contentions  in  respect  ,of  Rule 
23,  appellant  cites  the  opinion  of  the  Supreme  Court  of 
the  United  States  in  Western  P.  R.  Corp.  v.  Western  P.  R. 
Co.,  345  U.  S.  247,  97  L.  ed.  986,  73  S.  Ct.  656,  the  dissent- 
ing opinions  of  the  Honorable  James  Alger  Fee  and  Chief 
Judge  William  Denman  in  the  same  case  when  it  was 
pending  before  the  United  States  Court  of  Appeals,  Ninth 
Circuit,  said  last  mentioned  opinions  being  found  in 
Volume  197  F.  2d,  pages  1012-1013  and  1016-1021;  and 
subdivision  2  of  Rule  4  which  provides  as  follows : 

"The  chief  judge  after  conference  with  the  circuit 
judges  shall  designate  and  assign  the  judges  who  are 
to  hear  the  causes  placed  upon  the  calendars  of  the 
court ;  such  designation  or  assignment  may  be  modi- 
fied or  set  aside  by  a  majority  of  the  judges." 

A  good  and  sufficient  reason  for  having  each  one  of  the 
nine  active  circuit  judges  know  something  about  this  case 


and  controversy  before  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  loses  its  appellate  jurisdiction 
in  respect  thereof  by  the  lapse  of  time  is  clearly  stated 
by  the  Honorable  Mr.  Justice  Felix  Frankfurter  of  the 
United  States  Supreme  Court  as  follows: 

''To  be  sure,  the  non-sitting  judges  have  not  heard 
the  argument  nor  read  the  briefs,  and  have  no  vote 
as  far  as  the  opinion  of  the  panel  is  concerned.  Pre- 
sumably, however,  an  opinion  states  the  issues  and 
gives  the  grounds  for  its  conclusion  and  thereby 
sufficiently  alerts  the  minds  of  experienced  judges  to 
what  is  at  stake.  It  taps  their  knowledge  of  the  legal 
considerations  that  may  lead,  on  the  initiative  of  a 
non-sitting  or  of  a  sitting  judge,  to  a  determination 
by  the  entire  court  of  whether  or  not  a  rehearing  en 
banc  is  called  for."  {Western  P.  R.  Corp.  v.  West- 
ern P.  R.  Co.,  345  U.  S.  247,  271-272,  97  L.  ed.  986, 
1001.) 

The  oj^inion  of  the  division  or  i^anel  in  the  case  and 
controversy  at  bar  does  not  measure  up  to  Mr.  Justice 
Frankfurter's  observation  of  what  an  opinion  should  be. 

The  opinion  should  be  so  composed  as  to  readily  alert 
the  justices  of  the  Supreme  Court  in  respect  of  the  legal 
issues  raised  by  the  specification  of  errors  and  the  rea- 
sons underhung  the  decision  from  a  mere  reading  of  the 
opinion  itself  in  the  event  they  are  called  upon  to  consider 
the  contentions  of  the  appellant.  There  should  not  be  any 
justification  for  a  claim  by  the  appellant  on  a  petition  for 
a  writ  of  certiorari  that  its  contentions  have  not  been 
considered  or  decided.  This  panel  or  division  should  not 
leave  the  case  in  such  condition  that  the  Supreme  Court 
will  be  compelled,  in  order  to  do  its  duty,  to  wade  through 
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two  appellate  records  and  all  of  the  briefs  of  appellant 
in  order  to  find  out  whether  justice  has  been  adminis- 
tered. 

The  grounds  ,of  this  petition  are  stated  as  follows : 
Ground  Number  One:  The  panel  or  division  has  mis- 
stated some  facts  and  also  neglected  to  state  other  ma- 
terial facts  as  they  appear  in  the  Transcript  of  Eecord. 

Eule  8  provides  that 

"The  practice  [here]  shall  be  the  same  as  in  the 
Supreme  Court  of  the  United  States,  as  far  as  the 
same  shall  be  applicable." 

Eule  1  (e)  requires  that  the 

"Briefs  of  an  appellant  *  *  *  shall  contain  *  *  *  A 
concise  statement  of  the  case  containing  all  that  is 
material  to  the  consideration  of  the  questions  pre- 
sented, with  appropriate  references  to  the  printed 
record. ' ' 

Appellant's  "Statement  of  the  Case"  is  in  strict  accord 
with  that  Rule  and  your  Rule  18.  No  one  can  point 
to  a  single  inaccurate  statement  of  the  oral,  photo- 
graphic or  documentary  evidence  as  the  appellant  has  set 
it  forth  in  writing  in  its  Opening  Brief.  As  one  of  its 
grounds  for  a  rehearing,  appellant  contends  that  it  was 
the  duty  of  this  panel  or  division  to  consider  and  decide 
the  legal  issues  involved  upon  the  evidence  as  it  actually 
exists  in  the  Transcript  of  Record  and  not  otherwise. 
When  the  Rules  require  an  appellant  to  be  accurate,  fair 
and  complete  in  its  statement  of  the  evidence  in  its  brief 
there  is  a  clear  duty  on  the  part  of  the  judges  to  also 
be  accurate,  fair  and  complete  in  their  statement  of  the 
facts  in  the  opinion.    This  has  not  been  done. 


Ground  Number  Two :  The  opinion  is  a  clear  departure 
from  the  accepted  and  usual  course  of  judicial  proceed- 
ings in  that  this  panel  or  division  has  neglected  or  refused 
to  consider  and  decide  the  legal  issues  presented  in  the 
briefs  and  oral  argument  of  appellant's  attorney  in  the 
same  clear  and  distinct  manner  in  which  the  United  States 
Court  ,of  Appeals  for  the  Ninth  Circuit  has  considered  and 
decided  such  questions  in  the  vast  majority  of  other  cases 
and  controversies  which  it  has  adjudicated.  The  panel 
neglected  or  refused  to  state  the  actual  averments,  or  even 
their  substance,  of  the  count  designated  as  the  ''Second 
Cause  of  Action";  nothing  whatever  is  said  in  respect  ,of 
the  contention  that  the  "Second  Cause  of  Action"  of  the 
amended  complaint  was  fatally  defective  in  two  respects: 
(1)  The  failure  to  aver  that  the  appellant  was  a  common 
carrier  engaging  in  interstate  or  foreign  commerce  or  that 
Hutchison  died  as  a  result  of  personal  injuries  suffered 
by  him  while  he  was  employed  by  such  carrier  in  such 
commerce  or  that  he  was  "a  member  of  the  crew";  and 
thus  the  pleading  failed  to  aver  facts  showing  that  "the 
pleader  is  entitled  to  relief"  pursuant  to  the  statutory 
right  of  action  for  death  in  which  it  is  expressly  stated 
that  all  statutes  of  the  United  States  conferring  or  regu- 
lating the  right  of  action  for  death  in  the  case  of  railway 
employees  shall  be  applicable.  (2)  That  for  the  same 
reasons  the  United  States  District  Court  was  not  vested 
with  jurisdiction  in  respect  ,of  said  "Second  Cause  of 
Action. ' ' 

Ground  Number  Three:  The  opinion  of  the  panel  or 
division  is  opaque,  vague  and  ambiguous.  It  completely 
fails  to  state  the  substance  of  the  evidence  admitted  over 
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the  objections  of  appellant  or  of  the  .objections  or  mo- 
tions to  strike  the  same.  It  completely  fails  to  state  the 
substance  of  the  given  instructions  objected  to,  the  sub- 
stance of  the  objections  thereto;  or  the  requested  instruc- 
tions which  were  refused  or  the  objections  made  to  such 
refusals.  In  fact,  the  opinion  fails  to  state  or  to  dis- 
tinctly rule  upon  a  single  contention  of  appellant  in  re- 
spect of  the  ''Second  Cause  of  Action,"  as  set  forth  in 
its  written  briefs  or  .oral  argument,  excepting  one  that  is 
7noot  in  the  absence  of  a  refusal  to  consider  the  objections 
to  instructions  given  or  refused  upon  the  sole  ground 
that  F.  K  "C.  P.  Eule  51  was  not  complied  with.  The  fact 
that  said  contention  was  immaterial,  under  such  circum- 
stances, was  asserted  in  the  Opening  Brief  at  page  143. 
Your  implication  that  appellant  asserted  only  one  con- 
tention in  respect  of  jurisdiction ;  and  that  said  point  was 
exactly  that  referred  to  in  the  first  opinion  is  entirely 
incorrect.  No  question  of  jurisdiction  in  respect  of  the 
"Second  Cause  of  Action"  was  raised  or  passed  upon  in 
the  first  appeal. 

The  language  of  the  opinion  can  be  compressed  into  two 
sentences,  as  follows : 

''We  do  not  state  the  substance  or  any  part  of  the 
pleadings,  say  anything  about  the  Federal  Employers' 
Liability  Act,  the  substance  of  the  evidence  introduced 
without  objection  or  that  introduced  over  .objection, 
the  substance  of  the  objections,  the  substance  of  the 
instructions  as  given  or  refused  or  the  objections 
thereto,  the  grounds  of  the  motions  for  a  directed 
verdict;  or  the  specific  contentions  in  respect  of  the 
questions  raised  in  appellant's  briefs  and  oral  argu- 
ment as  to  the  jurisdiction  ,of  the  trial  Court  or  of 
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this  Court  on  the  first  or  second  trial  records.  All  of 
these  contentions  are  considered  and  decided  as  fol- 
lows:   There  is  no  merit  in  any  of  them." 

Ground  Number  Four :  The  panel  or  division  has  in- 
cluded in  its  statement  of  the  facts  which  it  says  "shows 
an  abundance  of  evidence  that  warranted  the  submission 
of  the  case  to  the  jury"  the  following: 

"The  men  who  had  been  working  with  him  con- 
cluded that  he  had  gone  ashore  to  take  a  day  off, 
as  sailors  were  in  the  habit  of  doing.  He  did  not 
report  for  work  the  next  day,  April  25th.  When  on 
April  26th,  he  was  again  absent  from  duty,  the  chief 
mate  telephoned  the  Baltimore  police  to  inquire 
whether  he  was  being  held  in  custody.  The  police  had 
no  record  of  his  being  held.  No  other  effort  was  made 
to  ascertain  his  whereabouts.  A  search  of  the  fore- 
castle and  the  mess  room  w^as  made  but  no  general 
search  of  the  ship  was  instituted  because  it  was  as- 
smned  that  he  had  gone  ashore.  The  Linfield  Victory 
left  Baltimore  supposedly  without  him,  arriving  at 
Philadelphia  on  April  29th.  On  April  30th,  six  days 
after  Hutchison's  disappearance,  his  body  was  dis- 
covered by  the  chief  electrician  at  the  bottom  of  the 
ventilator  shaft  adjacent  to  the  ladder  leading  to  the 
tween  decks  area  where  the  men  had  worked  ,on 
April  24th." 

It  is  impossible  for  any  member  of  the  Bench  or  Bar  to 
determine  from  the  language  of  the  opinion  what  you  are 
referring  to  as  "an  abundance  of  evidence."  If  you  are 
referring  to  Crawford's  statement  that  in  the  course  of 
his  experience  he  had  seen  "a  screen,  a  heav>^  screen 
which  excludes  the  danger"  as  a  protective  device  other 
than  a  protective  device  such  as  the  guard  rails  around 
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the  ventilator  shaft,  which  would  exclude  a  dangerous 
area  when  there  was  an  area  of  access  immediately  close 
to  it  or  in  the  vicinity  and  that  that  screen  would  be  lo- 
cated where  the  guard  rails  were  (T.  R.,  pp.  233-235),  it  is 
respectfully  requested  that  the  panel  or  di\dsion  make  that 
statement  distinctly  and  directly  so  that  the  Justices  of 
the  Supreme  Court  of  the  United  States,  in  the  event  this 
petition  for  rehearing  is  denied,  will  not  have  to  search 
through  the  record  to  find  out  what  evidence  you  have  in 
mind.  If  by  your  language  "abundance  of  evidence"  you 
are  referring  to  Amundsen's  statement  that  "other  ships 
got  screens  down  here,  and  stuff  like  that,"  over  the  top 
of  the  ventilator  shaft  (T.  R.,  p.  1-42),  it  is  respectfully 
requested  that  you  distinctly  and  directly  so  state.  You 
should  also  state  when,  with  reference  to  April  .24th,  1951, 
either  of  these  witnesses  had  seen  w^hat  he  claimed  to  have 
seen  in  the  foregoing  respects. 

The  attention  of  your  Honors  is  particularly  directed  to 
the  comment  made  by  Judge  Tolin  on  January  12,  1953, 
shown  in  the  Reporter's  Transcript  of  Proceedings,  a 
part  of  the  record  of  the  first  appeal  in  this  Court,  nmn- 
ber  13,852,  at  page  726,  as  follows:  "Your  case,  Mr.  Simp- 
son, was  not  a  strong  case  at  the  most.  It  was  a  very, 
very  thin  case."  (T.  R.,  1st  Appeal,  p.  726,  lines  4-5.) 
It  is  difficult  to  understand  how,  in  the  face  .of  less  evi- 
dence having  been  introduced  by  the  plaintiff  at  the 
second  trial  than  she  inti'oduced  during  the  first  trial,  the 
case  lias  l)een  so  "fattened  up"  that  the  record  now 
' '  shows  an  abundance  of  evidence  that  warranted  the  sub- 
mission ,of  the  case  to  the  jury."  If  your  statement  "an 
abundance  of  evidence"  refers  to  the  "search  for  and 
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discover"  theor}^  of  paragraph  IX  of  the  Complaint,  and 
you  intend  to  hold  that  evidence  in  the  record  with  refer- 
ence to  a  failure  to  search  for  and  find  Hutchison  before 
he  died  is  legally  sufficient  to  have  warranted  the  submis- 
sion of  the  case  to  the  jury  and  is  legalh^  sufficient  upon 
that  theory,  to  sustain  the  verdict  of  the  jury  on  the 
Second  Cause  of  Action,  appellant  respectfully  requests 
and  suggests  that  you  say  s,o  distinctly  and  directly  so 
that  the  Supreme  Court  of  the  United  States  will  know 
the  basis  of  your  judgment  affirming  the  judgment  on  the 
Second  Cause  of  Action.  The  opinion  in  the  foregoing 
respects  is  extremely  vague,  indistinct  and  uncertain. 

Ground  Nmnber  Five:  The  statement  of  the  panel  or 
division  that  "the  allegations  of  the  complaint  are  in  the 
customary  language  of  the  Jones  Act"  is  meaningless. 
There  is  no  such  thing  as  "customary  language  of  the 
Jones  Act."  The  language  of  the  Jones  Act  is  explicit. 
The  language  actually  contained  within  the  four  corners 
of  Title  46  U.  S.  C.  §  688,  is,  because  of  the  adoption 
thereof  by  reference  thereto,  exactly  the  same  as  the 
language  of  the  Federal  Employers'  Liability  Act  to 
which  specific  reference  is  made.  There  is  nothing  cus- 
tomary about  that  language.  It  is  also  explicit. 

Ground  Number  Six :  The  ruling  that  all  that  is  required 
in  an  action  at  law  in  pleading  a  cause  of  action  for  dam- 
ages by  reason  of  the  death  of  a  seaman  is  that  the  com- 
plaint allege  that  the  deceased  was  employed  as  a  seaman 
and  that  the  vessel  was  plying  navigable  waters  is  in 
direct  conflict  with  the  provisions  ,of  the  death  action  por- 
tion of  the  Jones  Act  and  the  statutes  of  the  United  States 
made  a  part  thereof  by  reference  thereto.    The  decisions, 
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in  the  cases  of  McKie  v.  Diamond  Marine  Co.,  204  F.  2d 
132  and  Schantz  v.  American  Dredging  Co.,  138  F.  2d  534, 
involved  personal  injuries  and  had  nothing  whatever  to 
do  with  the  sufficiency  of  a  complaint  premised  upon  that 
part  of  the  Jones  Act  which  provides  that 

"in  case  of  the  death  of  any  seaman  as  a  result  of  any 
such  personal  injury  [a  personal  injury  suffered  by 
a  seaman  in  the  course  of  his  emplo^^nent]  the  per- 
sonal representative  of  such  seaman  may  maintain  an 
action  for  damages  at  law  with  the  right  of  trial  by 
jury,  and  in  such  action  all  statutes  of  the  United 
States  conferring  or  regulating  the  right  of  action 
for  death  in  the  case  of  railway  employees  shall  be 
applicable. ' ' 

Ground  Number  Seven :  Every  statement  of  fact  which 
you  have  made  in  the  opinion,  with  reference  to  condi- 
tions, must  have  been  intended  to  relate  to  the  conditions 
at  the  precise  time  when  Hutchison  got  into  the  ventilator 
shaft  and  fell  to  the  bottom  thereof.  You  say,  therefore, 
in  effect,  that  at  the  precise  time  of  the  fall  ''the  venti- 
lator shaft  Avas  unlighted."  The  evidence  shows  without 
conflict  that  at  about  8:00  A.  M.  ,on  April  24,  1951,  the 
door  to  masthouse  number  2  was  opened  by  Amundsen. 
There  is  no  evidence  that  it  was  ever  closed,  thereafter, 
on  that  day  at  any  time  during  working  hours  which 
terminated  at  3:00  P.  M.  It  is  therefore  presumed,  in 
the  absence  of  any  evidence  whatever  to  the  contrary,  that 
the  condition  with  reference  to  the  open  door  remained 
the  same  throughout  the  working  hours.  Thus,  your  state- 
ment that  at  the  precise  time  Hutchison  fell  into  the  ven- 
tilator shaft,  it  was  "unlighted"  means  that  it  Avas  ''pitch- 
dark";  and  tlierefore  the  fall  must  have  happened  during 
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the  nighttime.  This  utterly  destroys  any  basis  of  a  finding 
that  Hutchison  got  into  or  fell  into  the  ventilator  shaft 
''in  the  course  of  his  employment." 

Ground  Number  Eight:  No  instruction  whatever  was 
given  to  the  jury  defining  what  is  meant  by  the  language 
'*in  the  course  of  his  emplo>anent. "  Appellant  requested 
such  instruction.  It  was  refused.  The  jury  was  there- 
fore left  to  its  ,own  unenlightened  resources  in  determining 
whether  Hutchison  was  or  was  not  acting  in  the  course  of 
his  employment  at  the  precise  time  when  he  got  into  or 
fell  into  the  ventilator  shaft.  You  say  nothing  whatever 
about  this  omission  in  the  instructions  as  given  to  the 
jury  but  it  certainly  is  a  very  important  element  and  legal 
issue  involved  on  this  appeal.  This  issue  should  be  dis- 
tinctly and  directly  ruled  upon  in  the  opinion. 

Ground  Number  Nine:  The  opinion  says  absolutely 
nothing  with  reference  to  the  contentions  of  the  appellant 
that  the  comments  made  to  the  jury  by  the  trial  judge 
were  unfair,  one-sided  and  erroneous.  For  example,  the 
trial  judge  commented  upon  the  subject  ,of  contributory 
negligence  as  follows:  "If,  for  instance,  and  this  is  just 
an  illustration — I  don't  suggest  to  you  it  is  true,  hut  you 
should  consider  whether  it  is,  and  it  is  an  illustration  of 
that  instruction — you  believe  from  all  the  evidence  that 
Mr.  Hutchison  was  feeling  rugged — whatever  that  means, 
but  you  have  heard  the  testimony — and  that  he  had  a 
hangover,  then  you  would  consider  whether  or  not  a  man, 
knowing  that  he  felt  rugged  and  having  a  hangover  would 
go  into  the  type  ,of  act  or  acts  in  which  he  was  engaged 
at  the  time  of  the  injury.  That  is,  would  he  go  about 
masthouses  and  climb  up  and  down  ladders  or  would  he 
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take  a  sick  leave?  Was  it  ordinary  prudence,  was  it 
reasonable  care  for  him  to  do  that? 

''If  you  find  that  it  was  not  or  if  you  find  there  was 
some  other  contributory  negligence — at  the  moment  as  I 
sit  here  that  is  the  only  thing  in  the  evidence  which  occurs 
to  me,  but  you  will  be  guided  by  what  occurs  to  you — that 
might  be  felt,  upon  a  full  analysis  by  a  jury,  to  be  con- 
tributory negligence,  if  you  find  there  was,  then  if  you 
have  found  primary  negligence,  that  is  negligence  on  the 
part  of  the  defendant,  you  will  then  assign  to  the  contribu- 
tory negligence  some  percentage  and  diminish  the  recov- 
ery, which  is  allowed  because  of  the  extent  to  which  the 
contributory  negligence  exists,  if  it  did  exist,  and  if  pri- 
mary negligence  existed  ..."  (T.  R,  p.  513.)  Appellant  ob- 
jected to  this  comment  ' '  upon  the  ground  that  that  is  an 
instruction  with  reference  to  fact  which  deprives  the  de- 
fendant of  a  right  to  a  jury  trial"  and  also  contended  that 
"it  is  a  violation  of  our  constitutional  right  to  a  jury 
trial."     (T.  R.,  pp.  536-537.) 

The  opinion  says  absolutely  nothing  in  respect  of  this 
important  matter.  It  should  be  directly  and  distinctly 
ruled  upon. 

Ground  Number  Ten :  The  opinion  is  in  conflict  with 
that  portion  of  Article  VI,  Clause  2,  Constitution  of  the 
United  States,  which  provides  that 

''This  Constitution  and  the  Laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof ;  *  *  *  shall 
be  the  supreme  law  of  the  land," 

in  that  you  have  ignored  the  language  of  the  Jones  Act 
and  that  of  the  Federal  Employers'  Liability  Act  incorpo- 
rated therein  by  reference  thereto,  and  have  by  judicial 
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legislation  amended  the  statute  by  holding  that  all  that 
is  required  in  order  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action  for  damages  by  reason  of  the  death 
of  a  seaman  is  that  the  complaint  allege  that  the  seaman 
was  employed  as  a  seaman  and  that  the  vessel  was  plying 
navigable  waters.  The  words  "a  vessel  plying  navigable 
waters"  are  not  in  the  statute. 

Ground  Number  Eleven:  The  oi^inion  is  in  direct  con- 
flict with  that  part  of  Amendment  V,  Constitution  of  the 
United  States,  which  provides  that 

"No  person  shall  be  deprived  of  property  without 
due  process  of  law" 

and  of  that  part  of  Amendment  VII,  Constitution  of  the 

United  States,  which  provides  that 

"In  suits  at  common  law,  where  the  value  in  con- 
troversy shall  exceed  twenty  dollars,  the  right  of  trial 
by  jury  shall  be  preserved." 


ARGUMENT, 
(a)  GROUND  NUMBER  ONE. 
Perhaps,  and  appellant's  attorney  hopes  it  is  not  true, 
the  "in  camera"  atmosphere  of  a  vindication  of  the 
"esprit  de  corps"  of  the  federal  judiciary  is  responsible 
for  the  failure  of  the  panel  or  division  to  perform  its  duty 
as  has  been  the  case  in  appeals  involving  other  parties 
and  attorneys.  The  opinion  of  a  different  panel,  which 
included  Judge  Stephens,  in  the  ease  of  ^^nn  Camp  Sea 
Food  Comjmnii  r.  Nordyhe,  140  F.  2d  902,  is  a  classic  and 
fair  example  of  "the  accepted  and  usual  course  of  judicial 
proceedings"   on  all  appeals  adjudicated  by  the  United 
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States  Court  of  Appeals  for  the  Ninth  Circuit.  Many  more 
could  be  cited.  In  that  case  the  judges  stated  the  pleadings, 
the  evidence,  the  instructions  to  the  jury,  the  objections 
and  contentions  of  the  appellant  and  wrote  a  direct  and 
forthright  opinion,  pursuant  to  which  any  ordinarily  in- 
telligent judge  or  attorney  can  clearly  understand  the  legal 
issues  involved  and  the  decision  of  the  panel  or  division  in 
respect  thereof. 

In  the  case  at  bar,  Judge  Mathews,  at  the  oral  proceed- 
ings on  appellant's  motion  to  supplement  and  correct  the 
Transcript  of  Record  referred  to  the  motion  and  affidavit 
of  appellant's  attorney  as  a  "feud"  with  Judge  Tolin. 
He  also,  according  to  my  recollection,  said:  "7/  you  will 
cease  this  feud  with  Judge  Tolin,  a  good  man,  you  will 
(or  may)  be  able  to  do  your  client  more  good  in  this  case 
than  otherwise."  Judge  Hamley  was  there,  as  one  of  the 
panel  or  division.  If  I  have  not  stated  the  fact,  I  would 
like  to  have  Judge  Hamley  so  state  in  a  supplement  to  the 
opinion,  if  this  petition  is  denied.  This  is  a  court  of  record, 
but  the  clerk  made  no  entry  in  the  minutes  showing  that 
part  of  the  proceedings.  In  spite  of  this  implied  threat, 
the  personal  integrity  and  impartiality  of  the  trial  judge 
were  thereafter  questioned  in  writing  in  the  Appellant's 
Opening  Brief. 

Your  Honors  do  not  notice  or  attempt  to  distinguish  the 
many  authorities  cited  by  appellant  in  support  of  its  con- 
tentions as  set  forth  in  the  briefs  and  oral  argument. 
Why  not?  They  are  in  point  and  su])ywrt  the  contentions 
in  respect  of  which  they  were  cited.  Vide:  Tlie  cases  and 
authorities  dealing  with  the  vital  questions  of  artificial 
illumination  and  "in  tlie  course  of  the  employment",  for 
two  examples. 
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The  panel  or  division  has  adopted,  as  its  statement  of 
the  facts  in  the  record  on  appeal  in  the  case  at  bar,  an 
excerpt  from  the  opinion  of  another  panel  or  division  of 
the  court  in  the  case  of  Hutchison  v.  Pacific- Atlantic 
Steamship  Co.,  217  F.  2d  384,  385,  wherein  it  is  stated 
that  "the  men  used  an  iron  ladder  adjacent  to  an  open 
ventilator  shaft,"  The  unvarnished  truth  in  respect  of 
the  ventilator  shaft  is  that  the  iron  ladder  was  not  ad- 
jacent to  the  ventilator  shaft  and  that  the  ventilator  shaft 
was  not  an  open  shaft.  The  iron  ladder  was  affixed  to  a 
steel  plate  which  separated  the  access  shaft,  not  mentioned 
in  the  opinion,  from  the  ventilator  shaft.  The  top  of  this 
steel  plate  is  flush  with  the  level  of  the  masthouse  deck. 
The  top  rung  of  the  iron  ladder  is  below  the  top  of  the 
steel  plate.  The  ladder  was  affixed  to  the  aft  surface  of 
the  steel  plate  which  made  up  the  forward  side  of  the 
access  shaft  and  the  rungs  and  side  rails  of  this  ladder 
were  approximately  six  inches  aft  of  said  surface  of  said 
steel  plate.  Immediately  above  the  top  of  said  steel  plate 
which  separated  the  access  shaft  from  the  ventilator  shaft 
there  was  a  substantial  and  permanently  affixed  two-course 
pipe  railing  which  extended  from  the  port  solid  steel  bulk- 
head of  the  masthouse  to  a  stanchion  located  at  the  junc- 
tion of  said  steel  plate  and  the  floor  or  deck  of  the  mast- 
house and  from  that  junction  to  the  forward  solid  steel 
bulkhead  of  the  masthouse.  (Photographs  and  diagram, 
plaintiff's  exhibits  1,  2,  3,  9,  10  and  12.) 

These  rails  were  described  by  plaintiff's  witness  Amund- 
sen in  the  recoi-d  on  a])peal  in  number  18,852  as  "rails 
guarding  the  ventilator  shaft"  and  "bars  guarding  the 
ventilator  shaft".    {Hutchison  v.  Pad  fie -Atlantic  Steam- 
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ship  Co.,  No.  13,852,  Vol.  1,  pp.  83-84.)  The  same  evi- 
dence is  in  the  record  on  appeal  in  number  15,091,  Pa- 
cific-Atlantic Steamship  Co.  v.  Hutchison.  (T.E.,  pp.  155- 
156.)  Plaintiff's  witness  Crawford  testified  at  the  last 
trial  that  the  rails  were  "guard  rails"  and  were  "pro- 
tective devices".    (T.  R.,  pp.  233,  235.) 

In  the  opening  brief  for  the  appellant  in  the  case  of 
Hutchison  v.  Pacific-Atlantic  Steamship  Co.,  No.  13,852, 
at  p.  4,  lines  12-13,  her  attorney  said,  with  respect  to  these 
railings,  as  follows:  "Surrounding  the  top  of  the  ventila- 
tor trunk  there  were  two  pipe  railings."  Thus,  a  truthful 
statement  of  the  fact  is  that  there  were  protective  devices 
consisting  of  guard  rails  surrounding  the  two  sides  of 
the  ventilator  shaft,  and  steel  bulkheads  on  the  other  sides. 

A  "guard  rail"  is  defined  in  Funk  &  Wagnalls  Stand- 
ard Dictionary,  Medallion  Edition,  at  p.  1086,  as  "a  safety- 
rail  around  a  hatchway  or  similar  place."  In  Webster's 
New  International  Dictionary,  Second  Edition,  p.  1111,  the 
noun  "guard",  in  its  nautical  connotation,  is  defined  as 
"a  fence  or  rail  to  i^revent  falling  from  the  deck  of  a 
vessel";  and  on  the  same  page  "guard  rail"  is  defined  as: 
"a  railing  to  guard  against  accident  or  trespass"  and  "to 
protect  with  a  guard  rail." 

An  02)e7r  ventilator  shaft  is  one  Avhich  is  not  protected 
or  barricaded  by  a  fence  or  guard  rail;  so  that  there  is 
nothing  to  impede  free  and  unobsti-ucted  ingress  or  egress. 
(Please  see  Dictionary  dofinitions.) 

Your  Honors  also  a(lo))t  and  therefore  make  the  un- 
qualified statement  that  "the  ventilator  shaft  was  un- 
ligUed."    This  is  a  representation  by  your  Honors,  in 
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the  faithful  and  hnpartial  performance  of  your  respec- 
tive offices  as  active  circuit  judges  and  a  pro  tempore 
circuit  judge,  that  there  is  in  the  record  some  testimony 
or  documentary  evidence  whicli  will  support  an  inference 
that,  at  the  precise  time  when  Hutchison  got  into  the 
ventilator  shaft,  the  masthouse  was  in  a  state  of  darkness. 
There  is  no  evidence  of  any  kind  in  the  record  to  support 
this  statement.  It  would  be  easy,  if  it  existed,  to  quote 
the  testimony  or  documentary  evidence  or  to  state  its 
substance.  Your  Honors  can  not  do  this. 

Your  Honors  also  state  as  follows : 

"A  second  trial  was  had  before  the  Court  and  jury 
on  the  same  set  of  facts  together  with  some  additional 
facts  not  covered  in  the  above  statement,  but  which  do 
not  change  the  case  materially." 

Your  Honors  thus,  upon  your  oaths  to  faithfully  and 
impartially  discharge  the  duties  of  your  respective  offices, 
agreeably  to  the  Constitution  and  the  laws  of  the  United 
States,  represent  to  the  Bench  and  Bar,  and  to  the  Su- 
preme Court  of  the  United  States,  in  the  event  it  is  called 
upon  to  determine  whether  it  should  or  should  not  grant  a 
petition  for  a  writ  of  certiorari,  as  it  will  be,  in  the  event 
this  petition  for  a  rehearing  is  denied,  that,  with  the  excep- 
tion of  some  utterly  immaterial  additional  facts,  the  first 
and  second  trials  of  this  action,  on  the  second  cause  of  ac- 
tion, were  had  before  the  Court  and  the  two  juries  "on  the 
same  set  of  facts"  copied  from  the  opinion  on  the  first 
appeal  of  this  case.   This  is  not  the  fact. 

There  was  no  issue  or  contention  raised  by  the  plain- 
tiff during  the   first  trial  of  this  case,  in  respect  of  the 
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second  cause  of  action,  that  she  was  "attempting  to 
recover  under  the  cause  of  action  for  death  on  the  theory 
that  the  death  of  Nathanael  Patrick  Hutchison  was  proxi- 
mately caused  not  by  the  injury  he  received  but  by  a 
failure  to  properly  treat  him  between  the  time  of  receiv- 
ing the  injury  and  the  time  of  the  death"  because,  as 
stated  by  the  Court,  "Counsel  disavowed  that  in  the  pre- 
trial." (T.  R.,  1st  Appeal,  No.  13,852,  p.  414.)  Upon  the 
same  subject,  the  record  on  the  first  appeal  also  shows  as 
follows : 

"Q.  By  Mr.  Simpson.  On  the  basis  of  the  same 
facts  as  stated  in  the  hypothetical  question,  Doctor,  do 
you  have  an  opinion  as  to  whether  surgery  could  have 
saved  the  life  of  Nathanael  Hutchison? 

Mr.  Gallagher.  That  is  objected  to  on  each  and 
every  ground  heretofore  stated  since  this  witness  has 
been  on  the  witness  stand,  and  particularly,  on  the 
ground  it  calls  for  surmise  and  conjecture  without 
one  single  substantive  fact  to  back  up  any  such  hy- 
pothesis. 

The  Court.  I  will  overrule  the  objection,  and  place 
a  Court's  objection  and  sustain  my  own  objection  in 
that  there  is  no  issne  here  on  that,  because  counsel 
disavowed  any  cause  of  action  at  the  pre-trial  based 
upon  neglect  of  the  injured  yuan. 

Mr.  Simpson.  That  statement  by  your  Honor  is,  of 
course,  completely  correct,  excepting  the  part  of  the 
first  cause  of  action  with  respect  to  the  fact  that  had 
a  search  been  conducted  and  the  man  found  at  the 
time,  his  life  might  be  saved,  and  that  this  failure  to 
conduct  such  a  search  actually  constituted  neglect  on 
the  part  of  tlie  defendant  becomes  significant  in  the 
light  of  the  fact,  if  he  could  have  been  saved. 
Mr.  Gallagher.  There  are  no  allegations. 
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The  Court.  If  there  is  a  difference  between  what 
you  now  urge  and  what  you  disavowed  I  cannot  see  it. 

Mr.  Galla.2:her.  Furthermore,  if  your  Honor  please, 
there  are  no  allegations  upon  which  a  claim  predi- 
cated upon  the  vicarious  responsibility  of  an  em- 
ployer can  be  asserted  in  this  case.  I  gave  your  Honor 
42  Federal  Second  yesterday  on  that  very  point.  You 
have  to  plead  the  negligence  of  the  servant  who  is 
supposed  to  have  caused  or  proximately  contributed 
to  the  death. 

The  Court.  Sustained. 

Mr.  Simpson.  Your  Honor,  in  connection  with  this 
point  and  not  to  belabor  it  because  we  have  taken  a 
great  deal  of  time  on  these  points,  if  I  disavowed, 
as  Your  Honor  says,  something  which  included  the 
very  thing  we  have  taken  into  consideration  that  was 
no  intention  of  mine  because  I  did  not  interpret  it  to 
go  that  far.  I  consider  it  a  very  important  part  of 
the  case  in  connection  with  the  issue  before  the  Court; 
also,  the  second  cause  of  action — 

Mr.  Gallagher.  If  counsel  wants  to  amend  his  com- 
plaint to  charge  everybody  on  the  boat  with  negli- 
gence I  have  no  objection  at  all  but  I  want  time  to  get 
the  evidence.  He  can  have  three  months. 

Mr.  Simpson.  The  complaint  does  charge  the  de- 
fendant in  being  neglectful  in  that  manner  which  em- 
bodies, naturally,  that  the  defendant  being  a  corpora- 
tion can  only  act  through  its  servants. 

The  Court.  At  the  time  of  the  pre-trial  I  think  I 
stated  to  you  I  understood  your  case  had  two  causes 
of  action;  one,  for  personal  injury  suffered  hj  Na- 
thanael  Hutchison  during  his  lifetime,  and  those  in- 
juries were  enumerated;  that  is,  not  having  a  safe 
place  to  work  he  fell  and  sustained  a  skull  fracture 
and  so  on.  You  left  it  there. 
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Then  you  had  a  second  cause  of  action  that  Mrs. 
Hutchison,  the  widow  had  suffered  the  loss  of  her 
husband  which  she  said  deprived  her  of  support  and 
the  expectation  of  support  over  the  course  of  his  life 
expectancy.  Then  I  asked  you,  because  I  could  not 
see  what  you  are  now  urging  as  included  in  that,  I 
asked  you:  are  you  contending  that  this  man  lay  in- 
jured at  the  bottom  of  the  shaft  and  that  there  was 
neglect  in  getting  him  out  under  the  circumstances 
where  his  life  coidd  have  been  saved  if  it  had  not  been 
for  some  neglect  of  the  employer  and  I  understood 
you  to  say  no. 

Mr.  Simpson.  Your  Honor,  with  respect  to  the  first 
cause  of  action  I  think  that  would  be  correct  as  to 
the  allegation  of  conscious  pain  and  suffering.  As  to 
the  second,  we  have  to  show  there  is  neglect  in  order 
to  establish  the  widow  is  entitled  to  pecuniary  loss 
and  if  there  was  negligent  action  w^hich  resulted  in 
the  death — or,  putting  it  another  way,  if  his  life 
could  have  been  saved  there  would  have  been  no 
pecuniary  loss. 

The  Court.  Then  I  think  you  would  have  a  third 
cause  of  action,  or  an  expanded  pleading  on  one  of  the 
others  and  you  just  don't  have  it.   It  is  not  included. 

The  objection  will  remain  sustained."  (T.  R.,  1st 
Appeal,  No.  13,852,  p.  565,  line  15  to  p.  568,  line  17.) 

Testimony  which  was  in  the  record  on  appeal  on  the 
first  appeal  and  which  is  not  in  the  record  on  apj^eal  on 
the  second  ap])eal,  is  as  follows: 

(1)  "Q.  Looking  at  the  exhibits  which  you  luwe  iden- 
tified and  whicli  liave  been  marked  as  Amundsen  A  and 
Amundsen  1>  1  Ml  ask  you  if  tlie  arrangement  of  guard 
rails  api)ears  to  ))e  the  same  or  different  tlian  iliose  on 
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other  ships  that  you  have  served  on  ?  A.  These  are  wrong 
here."  (Testmiony  of  Amundsen,  1st  Kecord  on  Appeal, 
No.  13,852,  p.  64,  line  24  to  p.  65,  line  4.) 

(2)  At  the  first  trial,  Kent  Castle,  Jr.,  testified  in 
person  as  a  witness  in  open  Court.  (T.  R.,  1st  Appeal, 
No.  13,852,  pp.  85-107;  218-225.)  The  only  testimony  of 
the  witness  Castle  in  the  record  on  the  second  appeal  con- 
sists of  a  portion  of  the  deposition  of  said  witness  taken 
September  20,  1952.  (T.  R.,  2nd  Appeal,  No.  15,091,  pp. 
217-223.)  The  testimony  which  he  gave  in  person  at  the 
first  trial  and  that  which  was  read  from  his  deposition 
at  the  second  trial  is  not  similar  in  substance  or  effect. 
The  testimony  given  in  person  at  the  first  trial  consisted 
mainly  of  statements  with  reference  to  alleged  customs 
and  practices  and  opinions  with  reference  to  safe  and  un- 
safe practices.  None  of  this  is  set  forth  in  Castle's  dep- 
osition as  read  to  the  jury  in  the  last  trial. 

(3)  ''Q.  By  Mr.  Simpson:  Were  there  any  lights  in 
this  masthouse!  A.  I  believe  there  was  a  built-in  light 
but  I  don't  know  if  it  works  or  not,  because  nobody  ever 
uses  it  anyway.  Q.  Have  you  observed  ever  the  built-in 
light  you  have  menioned  put  on  in  the  masthouse?  A.  All 
them  lockers  have  lights  and  a  switch.  Q.  Have  you  ever 
observed  whether  it  was  on  or  off  in  that  masthouse? 
A.  I  didn't  observe  whether  it  was  on  or  off.  The  individual 
himself  turns  it  on  if  he  is  in  there  and  wants  to  use  it. 
And  if  he  don't  he  don't  turn  it  on.  And  he  turns  it  off 
when  he  goes  out  of  there.  (T.  R.,  1st  Appeal,  No.  13,852, 
p.  239,  lino  13  to  p.  240,  line  2.)  Q.  AVhere  is  this  cluster 
light  that  you  referred  to  in  your  direct  examination,  Mr. 
Kalnin  ?    A.  There  it  is,  right  there.    Q.  Is  it  a  light  that 
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illuminates  the  shaft  where  the  ladder  is  in  the  masthouse? 
A.  This  cluster  light  isn't  the  regular  light.  The  regular 
light  is  overhead  some  place.  This  is  just  a  hang-in  light 
that  you  switch  in  any  place.  See  the  rope  tying  it,  holding 
it  up?  Q.  But  there  is  a  light  up  above  the  shaft  with 
the  ladder  in  the  masthouse?  A.  Yes,  right  in  the  over- 
head somewhere.  Supposed  to  be  in  here  somewhere. 
Haven't  got  the  whole  thing.  Light  in  there  somewhere — 
switch  and  everything.  Q.  When  you  say  'Light  in  there 
somewhere,  and  a  switch,'  you  are  referring  to  the  mast- 
house  where  men  would  go  in  to  climb  dow^n  that  ladder 
which  is  in  the  shaft  immediately  adjacent  to  the  ventila- 
tor shaft?  A.  The  light  is  overhead.  Q.  I  am  trying  to 
locate  the  place  where  you  are  talking  about  when  you  say 
there's  a  light  there  and  switch.  You  are  referring  to  the 
particular  part  of  the  masthouse  which  encloses  these 
tAvo  shafts,  in  one  of  which  there  was  a  ladder?  A.  That's 
right.  But  the  light  doesn't  go  direct  into  that  shaft; 
just  gives  you  enough  so  you  can  see.  Q.  And  that's  a 
light  that  can  be  turned  on  or  off  by  a  man  in  the  event 
he  needs  to  use  it?  A,  That's  right.  Q.  That  is  an 
electric  light?  A.  Yes.  Switch  right  by  the  door.  (T.  R., 
1st  Appeal,  No.  13,852,  p.  258,  line  1  to  p.  259,  line  9.) 
Q.  When  a  search  is  conducted,  what  parts  of  the  ship  does 
it  cover?  A.  It  should  cover  all  of  it,  but  it  is  not  my 
job  to  be  searching  for  anybody.  Tf  they  are  not  in  the 
mess  room  or  their  room  when  it  is  time  to  go  to  work, 
]  don't  worry  about  it — just  tell  the  mate  to  get  another 
sailor  and  let  it  go  at  that.  (T.  K.,  1st  A])i)ea1,  No.  1.1,852, 
p.  2G0,  lines  lO-lH.)  Q.  With  respect  to  the  liglit  that  you 
hav(^  observed — O]-  that  you  testified  to  with  I'espect  to 
Mr.   Gallagher's   question,   in   trying  to   locate   it   in   the 
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photograi^hs,  you  said  that  there  should  be  a  light  there. 
Mr.  Gallagher:  Some  place.  Mr.  Simpson:  Pardon?  Mr. 
Gallagher :  Some  place.  Mr.  Simpson :  Yes,  some  place  in 
the  masthouse.  Mr.  Gallagher:  And  if  you  are  repeating 
his  testimony,  he  said,  'This  picture  doesn't  show  the 
entire  upper  surface  of  the  masthouse,'  or  words  to  that 
effect.  Mr.  Simpson:  The  question  is:  Q.  Did  you  ever 
see  a  light  in  that  masthouse?  A.  No,  I  never  seen  it  be- 
cause I  never  used  the  light  myself.  I  just  know  where 
it  is  at.  Q.  What  facts  do  you  base  that  upon,  when  you 
say  you  just  know  where  it  is?  Mr.  Gallagher:  Object  to 
that  on  the  ground  it  is  cross  examination  of  your  own 
Avitness.  Mr.  Simpson :  No.  I  want  information  as  to 
what  he  bases  it  upon,  since  he  has  testified  already  that 
he  has  never  seen  it  in  this  particular  masthouse.  A.  I 
know  the  ship  so  well  I  just  didn't  have  to  use  lights.  If 
I  want  something  or  want  to  go  down,  I  just  know  where 
everything  is  at  without  bothering  to  look  for  a  switch 
or  anything.  Q.  In  your  experience,  had  you  ever  seen 
lights  on  other  Victory  ships  there?  *  *  *  The  Witness: 
Lights  on  all;  they  are  all  built  the  same."  (T.  R.  1st  Ap- 
peal, No.  13,852,  p.  262,  line  4  to  p.  263,  line  15.)  None  of 
the  foregoing  testimony  of  Kalnin,  as  read  from  his  deposi- 
tion to  the  jury  in  the  first  trial,  was  admitted  in  evidence 
or  read  to  the  jury  in  the  second  trial  or  can  be  found 
anywhere  in  the  Reporter's  Transcript  or  printed  Tran- 
script of  Record  on  the  second  appeal. 

(4)  None  of  the  voluminous  testimony  given  by  plain- 
tiff's witness  Robert  Franklin  Rife,  (T.  R.,  1st  Appeal, 
No.  13,852,  pp.  264  to  p.  371,  line  10),  is  in  the  present 
record  on  appeal  and  none  of  it  was  introduced  in  evi- 
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dence  in  the  last  trial  which  resulted  in  the  judgment 
from  which  the  appeal  has  been  taken. 

(5)  The  witness  Lorcan  F.  Crawford,  appeared  in 
person  and  testified  as  a  witness  on  behalf  of  the  plain- 
tiff, in  both  trials.  In  the  first  trial  he  gave  much  testi- 
mony with  reference  to  a  claimed  difference  between  the 
vertical  iron  ladder  in  the  access  shaft  located  in  mast- 
house  number  2  as  compared  with  vertical  iron  ladders 
in  access  shafts  on  other  and  different  ships.  This  testi- 
mony is  shown  in  the  following  places  in  the  Transcript 
of  Record,  1st  Appeal,  No.  13,852:  Page  493,  lines  4-7; 
p.  503,  lines  11-16;  p.  504,  lines  7-11;  p.  506,  lines  2-14; 
p.  510,  line  19  to  p.  514,  line  20.  He  also  testified,  at 
the  first  trial,  with  respect  to  having  seen  on  one  ship, 
the  steamer  Queen,  in  1915,  "heaving  lines  rigged  across 
openings  to  ventilator  shafts."  (T.  R.,  1st  Appeal,  No. 
13,852,  p.  520,  lines  4-16.)  None  of  the  foregoing  testi- 
mony given  by  Captain  Crawford  during  the  first  trial 
is  in  the  record  of  the  second  trial. 

The  "immaterial  ( !)  additional  facts  not  covered  in 
the  excerpt  from  the  first  opinion,  include  the  following: 
(1)  Amundsen  and  Kalnin  testified  that  the  men  were 
working,  at  different  times  in  the  morning,  in  different 
holds  of  the  ship.  Amundsen  stated  that  at  eight  o'clock 
in  the  morning  he,  Hutchison  and  some  other  men  de- 
scended to  the  bottom  number  two  hold.  This  was  the 
hold  immediately  forward  of  hold  number  three.  Kalnin 
testified  that  some  of  the  men  were  working  in  the  shelter 
deck  of  hold  number  three.  The  shelter  deck  is  only  one 
deck   below   the   main    deck.    The   deck   referred   to   bv 
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Amundsen  was  the  bottom  deck  of  a  different  hold.  (2) 
Kalnin's  testimony  that  during  the  four  months  that  he 
was  aboard  the  Linfield  Victory  the  ladder  in  the  access 
shaft  was  used  by  seamen  and  longshoremen  on  many, 
many  occasions.  (3)  Amundsen's  testimony  that  on  the 
particular  date  in  question,  April  24,  1951,  the  particular 
ladder  was  used  by  Hutchison  on  at  least  three  occasions 
without  incident  or  accident;  and  by  all  of  the  other  men 
working  with  Amundsen  on  more  occasions  than  three 
without  incident  or  accident;  and  that  he,  Amundsen,  saw 
Hutchison  walk  up  the  ladder  on  his  way  to  the  lavatory 
to  get  a  drink.  (4)  John  Hutchison's  testimony  that  with 
the  door  of  the  masthouse  open  or  even  partly  opened 
it  was  easy  to  see  everything  within  the  masthouse  as 
soon  as  one's  eyes  became  accustomed  to  the  difference 
between  the  bright  sunlight  outside  and  the  degree  of  visi- 
bility inside.  (5)  Castle's  testimony  that  he  made  an 
examination  of  the  masthouse  and  the  area  surrounding 
it  [without  any  artificial  illumination  of  any  kind  being 
mentioned] ;  and  went  up  and  down  the  ladder  several 
times  and  looked  doivn  the  trunk  and  looked  about  the 
interior  of  the  masthouse;  and  his  opinion  "that  with 
proper  illumination  or  with  the  doors  wide  open  so  that 
daylight  coidd  get  in,  it  woidd  he  safe  enough  to  work 
in  the  area  mentioned,  in  the  area  of  the  masthouse" .  (6) 
The  shipping  articles  which  demonstrate,  not  having  been 
signed  by  Nathanael  Hutchison,  that  he  was  not  a  mem- 
ber of  the  crew  on  the  intercoastal  voyage.  (7)  The  bare- 
boat charter  showing  that  the  vessel  was  owned  by  the 
United  States  of  America,  and  that  the  defendant  was 
prohibited  by  the  provisions  of  that  contract  from  mak- 
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ing  any  structural  changes  or  any  changes  in  the  appli- 
ances of  the  ship  without  tlie  antecedent  written  permis- 
sion of  the  United  States  of  America.  (8)  The  verified 
certificate  of  inspection  showing  that  in  the  opinion  of 
the  duly  authorized  officer  of  the  Coast  Guard  the  vessel 
was  in  a  condition  to  warrant  belief  that  she  could  be 
used  in  na\'igation  as  a  steamer,  with  safety  to  life;  that 
all  the  requirements  of  law  had  been  faithfully  complied 
with  and  that  the  Coast  Guard  had  approved  the  vessel 
and  her  equipment  throughout.  (9)  Captain  Dyer's  tes- 
timony that  the  defendant  had  handled  for  the  United 
States  Government  36  or  37  Victory  type  vessels,  6  pur- 
chased outright  by  the  defendant  and  5  or  6  under  bare- 
boat charter;  that  he  went  aboard  those  ships,  visited 
them  frequently,  and  was  present  quite  frequently  while 
Coast  Guard  inspectors  were  inspecting  Victory  ships; 
that  in  the  course  of  the  inspections  made  by  the  Coast 
Guard  inspectors,  their  inspection  includes  the  entire 
vessel,  all  cargo  spaces  and  masthouses;  that  in  all  of 
the  Victory  ships  he  had  ever  seen,  he  had  not  seen  any 
which  were  any  different  from  the  number  2  masthouse 
as  shown  in  the  photographs  taken  of  the  "Linfield  Vic- 
tory". (10)  Captain  Dyer's  testimony  that  there  were 
22  cargo  lights  on  hand  on  the  vessel  on  March  9,  1951, 
and  that  the  licensed  officers  ordered  an  additional  4 
which  were  delivered  to  the  vessel  before  the  commence- 
ment of  the  voyage  and  that  in  the  event  it  is  dark  any 
place  in  the  hold  or  in  a  masthouse  a  cargo  light  may 
be  used  for  the  purpose  of  supplying  artificial  illumina- 
tion, which  is  their  purpose;  and  that  it  is  the  right  of 
any  member  of  the  crew  to  take  such  a  light  and  use  it 
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in  case  he  desires  to  do  so,  the  company  having  no  re- 
strictions on  the  use  of  the  lights  by  the  crew.  (11)  The 
testimony  of  Crawford,  Dyer  and  Webb  showing  that 
the  ventilator  cowl  was  a  hollow  tube  and  that  its  small- 
est diameter  was  36  inches  without  any  obstruction  to 
the  passage  of  the  luminous  energy  of  light,  excepting 
the  screen  over  the  outer  opening  and  the  screen  across 
the  lower  opening.  (12)  The  testimony  of  Wise  and  Webb 
as  to  adequate  visibility  with  hatch  number  three  com- 
pletely covered,  which  was  not  the  condition  existing  on 
April  24,  1951  when  the  aft  section  of  hatch  number  three 
was  open.  (13)  Dyer's  testimony  as  to  visibility  inside 
the  masthouse  when  the  aft  section  of  hatch  number 
three  was  open. 

All  of  this  substantial  and  material  evidence  is  set  forth 
in  "The  Statement  of  The  Case,"  with  accuracy  and 
proper  references  to  the  pages  in  the  Transcript  of  Rec- 
ord, in  appellant's  Opening  Brief,  pp.  7-45. 


(b)  GROUND  NUMBER  TWO. 
When  the  Supreme  Court  of  the  United  States  is  con- 
sidering and  deciding  a  legal  issue  involving  the  sufficiency 
of  a  complaint  to  state  facts  sufficient  to  constitute  a 
cause  of  action  under  a  federal  statute,  it  takes  the  time 
to  set  forth  the  actual  allegations  of  the  complaint  or  at 
least  a  clear  statement  of  the  substance  thereof  and  then 
proceeds  to  show  that  the  complaint  is  or  is  not  legally 
sufficient.  Examples  of  this  accepted  and  usual  course 
of  judicial  proceedings  in  respect  of  such  matters  are 
the  following  cases :  Brown  v.  Western  Ry.  of  Alabama, 
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338  U.  S.  294,  100  L.  ed.  100;  Wilkerson  v.  McCarthij,  336 
U.  S.  53,  93  L.  ed.  497;  and  Anderson  v.  Atchison  T.  S  8. 
Fe  Ry.  Co.,  333  U.  S.  821,  92  L.  ed.  1108.  A  good  example 
of  how  the  Ninth  Circuit  has  considered  and  decided  con- 
tentions in  respect  of  the  sufficiency  of  a  pleading,  is  the 
accepted  and  usual  course  of  judicial  proceedings  in  said 
Circuit,  is  found  in  the  case  of  Lahde  v.  Soc.  Armadora 
Del  Norte,  220  F.  2d  357. 

Appellant  therefore  contends  that  there  has  been  an 
unreasonable  and  unjustified  discrimination  against  it  in 
the  neglect  or  refusal  of  this  panel  or  division  to  consider 
and  decide  the  legal  issues  clearly  raised  in  the  opening 
brief,  reply  brief  and  oral  argument  of  appellant  in  re- 
spect of  the  insufficiency  of  the  allegations  of  the  ' '  Second 
Cause  of  Action"  in  connection  with  the  required  juris- 
dictional averments  and  with  respect  to  the  averments 
which  are  required  in  order  to  state  facts  sufficient  to 
constitute  a  cause  of  action  under  the  death  action  portion 
of  the  Jones  Act  and  the  statutes  of  the  United  States 
as  found  in  the  Federal  Employers '  Liability  Act,  adopted 
by  reference  thereto  as  an  integral  part  of  said  portion  of 
the  Jones  Act.  This  discrimination  is  in  contravention 
of  the  due  process  of  law  provision  of  Amendment  V, 
U.  S.  Constitution. 


(c)  GROXJND  NUMBER  THREE. 
All   appellant   can   do   at   this   point   is   to   refer  your 
Honors  to  the  specification  of  errors  as  set  forth  in  appel- 
lant's opening  brief  in  respect  of  the  subject  matters  of 
this  ground  of  the  petition;  and  the  argument  and  au- 
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thorities  in  support  thereof.  By  reference  thereto,  there 
is  incorporated  herein,  all  of  said  specifications  of  error 
and  the  argument  and  authorities  in  support  thereof  as 
set  forth  clearly  in  the  briefs  of  appellant. 


(d)  GROUND  NUMBER  FOUR. 
Your  Honors  have  treated  the  *' search  for  and  dis- 
cover" allegations  of  paragraph  IX  and  the  evidence 
in  respect  of  that  subject  in  a  vague,  indistinct  and  un- 
certain manner.  Appellant  again  calls  to  your  particular 
attention  the  fact  that  there  is  no  allegation  whatever, 
anywhere  in  the  amended  complaint,  that  the  master  of 
the  vessel  had  the  slightest  knowledge,  actual  or  con- 
structive, in  respect  of  the  fact  that  Hutchison  had  suf- 
fered any  injury  or  that  he  needed  any  kind  of  medical  or 
hospital  care  or  attention.  If,  which  appellant  has  always 
disputed,  this  theory  of  liability  is  one  within  the  factual 
bases  of  possible  liability  as  set  forth  in  Title  45  U.  S.  C. 
§  51,  it  would  have  to  be  based  upon  the  particular  part 
of  the  said  statute  which  provides  that  the  employer  is 
liable 

"in  the  case  of  the  death  of  such  employee,  to  his  or 
her  personal  representative,  .  .  .  for  such  .  .  .  death 
resulting  in  whole  or  in  part  from  the  negligence  of 
any  of  the  officers,  agents  or  employees  of  such  car- 
rier. ' ' 

There  is  no  averment  anywhere  in  the  amended  complaint 
that  the  master  of  the  vessel,  or  any  other  licensed  officer 
of  the  vessel,  negligently  failed  to  provide  necessary  or 
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reasonably  required  medical  or  hospital  care  or  attention 
or  that  as  a  proximate  result  of  any  such  negligent  failure 
Hutchison  died  or  that  the  death  of  Hutchison  resulted 
in  whole  or  in  part  from  any  such  alleged  negligence.  The 
law  in  respect  of  the  proposition  that  the  ynaster  of  the 
vessel  is  the  agent  of  the  owner  or  employer  for  the  pur- 
pose of  providing  whatever  medical  or  hospital  care  is 
necessary  in  and  about  the  treatment  of  an  injury  which 
is  actually  sustained  in  the  service  of  the  ship  is  thor- 
oughly settled  and  discussed  in  the  following  cases :  The 
Iroquois,  94  U.  S.  240,  48  L.  ed.  955;  The  Troop,  118  F. 
769,  128  F.  856;  The  C.  S.  Holmes,  220  F.  273  and  Willey 
V.  Alaska  Packers'  Assn.,  18  F.  2d  8.  No  such  issue  was 
asserted  in  the  amended  complaint  or  mentioned  in  the 
evidence. 


(e)  GROUND  NUMBER  FIVE. 
It  is  respectfully  contended  that  custom  has  absolutely 
nothing  to  do  with  whether  a  complaint  does  or  does  not 
state  facts  sufficient  to  constitute  a  statutory  cause  of 
action.  The  sole  basis  upon  which  the  sufficiency  of  such 
complaint  can  be  logically  determined  is  to  lay  the  provi- 
sions of  the  statute  on  one  side  and  the  averments  of 
the  complaint  on  the  other  and  determine  from  a  com- 
parison thereof  whether  the  complaint  contains  all  of  the 
averments  which  are  set  forth  as  the  conditions  precedent 
to  a  right  on  the  part  of  the  plaintiff  to  recover  damages 
pursuant  to  the  provisions  of  such  statute.  The  amended 
complaint,  in  respect  of  the  Second  Cause  of  Action,  does 
not  meet  this  test.  Please  compare  it,  word  for  word, 
with  ^  51,  Title  45,  U.  S.  C. 
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Appellant's  contentions  with  respect  to  this  subject 
matter  have  not  been  considered  or  decided;  and  the  au- 
thorities in  support  of  appellant's  contention,  including 
the  actual  language  of  the  statute  involved,  have  been 
ignored.  Your  Honors  do  not  mention  the  Federal  Em- 
ployers' Liability  Act  or  any  of  the  decisions  in  respect 
of  the  sufficiency  of  a  pleading  thereunder.  This  partic- 
ular point  is  particularly  worthy  of  a  distinct  and  direct 
discussion  because  there  is  no  adjudicated  case,  in  so  far 
as  appellant's  attorney  is  aware,  wherein  the  contentions 
of  the  appellant,  in  the  case  at  har,  in  respect  of  the  re- 
quirements of  pleading  a  cause  of  action  for  the  death  of 
a  seaman  have  been  considered  or  decided. 


(f)  GROUND  NUMBER  SIX. 
The  statement  of  this  ground,  supra,  is  all  that  is  re- 
quired at  this  point  in  view  of  the  fact  that  the  subject 
matter  has  been  sufficiently  brought  to  the  attention  of 
the  Court  hereinabove. 


(g)  GROUND  NUMBER  SEVEN. 
In  view  of  the  proposition  that  appellant  cited  quite  a 
few  decisions  and  authorities  holding  that  artificial  illumi- 
nation is  entirely  unnecessary  in  the  absence  of  proof 
that  the  place  of  work  or  a  passageway  used  in  getting 
to  or  from  a  place  of  work  was  dark  at  the  precise  time 
of  the  happening  of  an  accident;  or  that  at  least  the  evi- 
dence must  show  that  there  was  such  a  lack  of  the  lumi- 
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nous  energy  of  natural  light  as  to  make  artificial  light 
reasonably  necessary,  it  seems  sufficient  to  merely  call 
your  Honors'  attention  to  said  authorities  at  this  point. 
All  of  them  have  been  cited  either  in  the  opening  brief, 
the  reply  brief  or  in  the  printed  excerpts  from  appellant's 
oral  argument.  They  are  as  follows:  Smith  v.  Arcadia 
Over  Seas  Freighters,  202  F.  2d  141 ;  Lahde  v.  Soc.  Arma- 
dora  Del  Norte,  220  F.  2d  357 ;  Crawford  v.  Pope  d  Talbot, 
Inc.,  206  F.  2d  784;  56  C.  J.  S.,  pp.  931-933;  §  219  (b)  (c). 


(h)  GROUND  NUMBER  EIGHT. 
Procedural  due  process  of  law  as  guaranteed  to  every 
person  by  the  provisions  of  Amendment  5,  Constitution 
of  the  United  States,  entitled  the  appellant  to  an  appro- 
priate instruction  in  respect  of  every  genuine  issue  of 
material  fact  submitted  to  the  jury. 

"Trial  by  jury  as  guaranteed  by  the  Constitution  of 
the  United  States  and  by  the  several  States  presup- 
poses a  jury  under  proper  guidance  of  a  disinterested 
and  competent  trial  judge.  Herron  v.  Southern  P. 
Co.,  283  U.  S.  91,  75  L.  ed.  857,  51  S.  Ct.  383."  (Con- 
curring opinion  of  Mr.  Justice  Frankfurter,  in  the 
case  of  Wilkerson  v.  McCarthy,  336  U.  S.  53,  64,  93 
L.  ed.  497,  506.) 

"The  aim  of  the  Amendment,  [Amendment  V.  U.  S. 
Constitution]  as  this  Court  has  held,  is  to  preserve 
the  substance  of  the  common-law  right  of  trial  by 
jury,  as  distinguished  from  mere  matters  of  form  or 
procedure,  and  particularly  to  retain  the  common-law 
distinction  between  the  province  of  the  court  and  that 
of  the  jury,  whereby,  in  the  absence  of  express  or 
implied  consent  to  the  contrary,  issues  of  law  are  to 
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be  resolved  by  the  court  and  issues  of  fact  are  to  be 
determined  by  the  jury  under  appropriate  instructions 
by  the  court."  {Baltimore  &  Carolina  Line,  Inc., 
Petitioner  v.  Donald  Redman,  295  U.  S.  654,  657,  79 
L.  ed.  1636,  1638.) 

Pursuant  to  the  foregoing  clear  enunciation  of  the  Su- 
preme Court  of  the  United  States,  the  appellant  was  abso- 
lutely entitled  to  have  the  jury  instructed  in  respect  of 
the  meaning  of  the  language  ''in  the  course  of  his  employ- 
ment" and  also  in  respect  of  the  subject  matter  of  fore- 
seeability.  What  the  trial  court  stated  to  the  jury  with 
reference  to  the  subject  of  foreseeability  was  not  couched 
in  language  which  would  tell  a  jury  of  la^mnen  anything 
about  the  real  substance  of  this  essential  element  of 
actionable  negligence.  What  the  court  said  about  "rea- 
sonably apprehended"  is  not  the  same  as  telling  the 
jury,  in  plain  English,  that  no  person  is  guilty  of  negli- 
gence because  of  a  failure  to  take  some  affirmative  act 
for  the  prevention  of  a  possible  accident  unless  in  the 
exercise  of  ordinary  care  a  person  situated  similarly  to 
the  position  of  the  defendant  would  have  anticipated,  in 
the  exercise  of  ordinary  care,  that  a  failure  to  take  some 
step  or  to  provide  some  additional  safeguard  would  in 
all  probability  result  in  some  kind  of  accident  to  some 
person  required  to  be  in  the  vicinity  of  the  particular 
place  involved. 

For  the  failure  of  the  trial  judge  to  give  instructions 
on  these  two  subjects,  the  judgment  should  be  reversed. 

Grounds  Number  Nine,  Number  Ten  and  Number  11 
sufficiently  state  the  position  and  contention  of  the  appel- 
lant for  the  purposes  of  this  petition. 
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The  authorities  upon  which  the  appellant  relies  in  sup- 
port of  this  petition  are  the  same  ones  which  were  cited 
in  its  opening  brief,  closing  brief  and  the  printed  excerpts 
from  the  oral  argument. 


CONCLUSION. 

It  is  respectfully  submitted  that  this  petition  for  a  re- 
hearing should  be  granted. 

Dated,  April  26, 1957. 

Lasher  B.  Gallagher, 
Attorney  for  Appellant 
and  Petitioner. 

I  hereby  certify  that  in  my  judgment  the  petition  for 
a  rehearing  is  well  founded  and  that  it  is  not  interposed 
for  delay. 

Dated,  April  26,  1957. 

Lasher  B.  Gallagher, 

Attorney  for  Appellant 
and  Petitioner. 
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to  occur.] 
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In  the  District  Court  of  the  United  States, 
Southern  District  of  California,  Central  Division 

Civil  No.  17354-WB 

PRANK  M.  CHICHESTER,  as  Trustee  in  Bank- 
ruptcy for  the  Estate  of  Veraco,  Inc.,  dba 
Airest  Mattress  Co.,  Bankrupt, 

Plaintiff, 

vs. 

AUTREY  BROTHERS,  INC.,  LEWIS  AUTREY 
and  STELLA  AUTREY, 

Defendants. 

COMPLAINT 

(Suit  by  Trustee  to  Avoid  Fraudulent  Conveyances. 
Bankruptcy  Act,  Sections  67-e  and  70-e;  Civil 
Code  of  California,  Sec.  3440;  Oregon  Rev. 
Stat.  Sec.  79.010,  et  seq. ;  Remington's  Rev. 
Code  of  Wash.  Sec.  5832,  et  seq.,  Utah  Code. 
Title  25-2-1,  et  seq.) 

The  plaintiff  for  his  first  cause  of  action,  com- 
plains of  the  defendants  and  alleges : 

I. 

That  at  all  times  hereinafter  mentioned,  Veraco, 
Inc.,  which  will  hereinafter  be  sometimes  referred 
to  as  the  "bankrupt,'*  was,  since  has  been  and  stilJ 
is  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Cahfornia,  and 
doing  business  in  Los  Angeles  County,  State  of 
California,  and  elsewhere,  as  Veraco,  Inc.,  also 
doing  business  as  Airest  Mattress  Co. 
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II. 

That  at  all  times  hereinafter  mentioned,  the  de- 
fendant Autrey  Brothers,  Inc.,  was,  since  has  been 
and  still  is  a  [10*]  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
California,  and  that  substantially  all,  if  not  all,  of 
the  capital  stock  of  Autrey  Brothers,  Inc.,  was  and 
is  owned  and  controlled  by  the  defendants  Lewis 
Autrey  and  Stella  Autrey,  who  at  all  times  herein- 
after mentioned  were  and  now  are  husband  and 
wife,  and  are  also,  so  plaintiff  believes  and  therefore 
alleges  the  fact  to  be,  officers  and  directors  of  said 
defendant  Autrey  Brothers,  Inc. 

III. 

That  this  is  an  action  brought  by  the  plaintiff 
mider  the  provisions  of  Sections  67-d  and  67-e  and 
Section  70-e  of  the  National  Bankruptcy  Act  and 
the  Bulk  Sales  Laws  of  California,  Oregon,  Wash- 
ington and  Utah,  as  hereinafter  set  forth  in  this 
and  subsequent  causes  of  action,  for  the  purpose  of 
avoiding  fraudulent  and  void  transfers  by  the 
bankrupt,  Veraco,  Inc.  to  Autrey  Brothers,  Inc.  and 
the  defendants  Lewis  Autrey  and  Stella  Autrey,  and 
to  recover  the  value  of  stocks  in  trade  so  fraudu- 
lently transferred  by  said  bankrupt  Veraco,  Inc., 
to  the  defendants  herein  and  to  Autrey  Brothers, 
Inc.,  the  corporation  owned  and  controlled  by  them. 

IV. 

That  on  November  9,  1953,  and  for  a  long  time 


*Page  numbering  appearing  at  foot  of  page  of  original  Certified 
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prior  thereto,  the  bankrupt  Veraco,  Inc.,  was  en- 
gaged as  a  retail  merchant  selling  mattresses  and 
other  bedding  equipment  at  retail  at  certain  stores 
located  at  No.  2039  W.  Pico  Boulevard,  Los  Angeles, 
California;  17113  Bellflower  Boulevard,  Bellflower, 
California,  and  11950  E.  Garvey  Boulevard,  El 
Monte,  California,  and  was  purchasing,  selling  and 
and  dealing  with  said  merchandise  on  credit. 

V. 

That  on  November  9,  1953,  the  bankrupt  Veraco, 
Inc.,  transferred  to  the  defendants  Lewis  Autrey 
and  Autrey  Brothers,  [11]  Inc.,  the  entire  stock, 
fixtures,  equipment  and  trucks  belonging  to  the 
retail  stores  owned  and  operated  by  said  bankrupt, 
Veraco,  Inc.,  situated  at  No.  2039  W.  Pico  Boule- 
vard, Los  Angeles,  California,  17,113  Bellflower 
Boulevard,  Bellflower,  California,  and  11,950  E. 
Garvey  Boulevard,  El  Monte,  California;  that 
neither  the  bankrupt  Veraco,  Inc.,  nor  the  defend- 
ants Lev^s  Autrey  or  Autrey  Brothers,  Inc.,  or 
either  or  any  of  them,  or  any  of  the  officers  or  di- 
rectors of  the  defendant  Autrey  Brothers,  Tiic., 
caused  to  be  recorded  in  the  office  of  the  County  Re- 
corder of  Los  Angeles  County,  California,  where 
its  said  stocks  were  situated,  at  least  ten  days  prior 
to  the  date  of  said  transfers,  a  notice  of  intention  to 
transfer  said  stocks  in  trade  in  bulk  or  otherwise 
than  in  the  ordinary  coTirse  of  trade  and  the  regular 
and  usual  practice  and  method  of  business  of  the 
transferor,  Veraco,  Inc.,  nor  was  any  such  notice 
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ever  published  in  a  newspaper  of  general  circula- 
tion published  in  the  township  in  which  such  trans- 
fer was  intended  to  be  made  and  where  such  stocks 
in  trade  were  located,  containing  a  general  statement 
of  the  character  of  the  merchandise  or  property  in- 
tended to  be  transferred,  the  date  when  and  the 
place  where  the  purchase  price  or  consideration  was 
to  be  paid,  the  name  and  address  of  the  intended 
vendor,  transferor  or  assignor,  and  the  name  and 
address  of  the  intended  vendee,  transferee  or  as- 
signee, as  required  under  the  provisions  of  Section 
3440  of  the  Civil  Code  of  California. 

VI. 
That  at  the  time  of  said  transfer  the  bankrupt, 
Yeraco,  Inc.,  was  indebted  to  numerous  and  divers 
creditors  whose  claims  remain  due,  owing  and  un- 
paid, and  constitute  liabilities  of  Veraco,  Inc.  in  its 
bankruptcy  proceeding,  among  whom  are  the  follow- 
ing: 

Times-Mirror  Co.,  Los  Angeles,  California,  which 
was  a  [12]  creditor  of  the  bankrupt  on  open  ac- 
coimt  as  of  the  date  of  said  transfer  in  the  sum 
of  $704.76,  and  on  which  open  account  there  re- 
mained due,  owing  and  unpaid  at  the  date  of  bank- 
ruptcy of  Veraco,  Inc.,  the  sum  of  $2,465.87,  and 
which  open  account  was  never  balanced  at  any  time 
between  the  date  of  said  transfer  hereinbefore  set 
forth  and  the  date  of  bankruptcy  of  Veraco,  Inc. 

VII. 

That  the  value  of  the  merchandise  and  fixtures 
so  transferred  by  said  bankrupt  to  the  defendants 
was  the  sum  of  $20,346.03. 
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VIII. 

That  as  to  creditors  existing  against  the  bank- 
rupt on  November  9,  1953,  said  transfer  of  said 
stocks  in  trade,  fixtures  and  equipment  was  fraudu- 
lent and  void,  and  is  fraudulent  and  void  as  against 
the  plaintiff  herein. 

IX. 

That  on  August  10,  1954,  Veraco,  Inc.,  doing  busi- 
ness as  Airest  Mattress  Co.,  filed  a  voluntary  peti- 
tion in  bankruptcy  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Califor- 
nia, Central  Division,  i^raying  that  it  be  adjudged 
a  bankrupt  within  the  purview  of  Section  4,  Subd. 
(a)  of  the  National  Bankruptcy  Act,  and  on  the 
same  date,  August  10,  1954,  it  was  adjudicated  a 
bankrupt;  that  at  the  First  fleeting  of  creditors 
had  and  held  on  August  30,  1954,  the  plaintiff  herein 
was  elected  Trustee  in  bankruptcy  by  creditors  of 
said  bankrupt,  filed  his  bond  and  qualified,  and  at 
all  times  since  August  30,  1954,  plaintiff  was,  since 
has  been  and  now  is  the  duly  elected,  qualified  and 
acting  Trustee  in  bankruptcy  for  the  estate  of 
Veraco,  Inc. 

And  for  His  Second  Cause  of  Action  Against 
the  Defendants,  Plaintiff  complains  and  [13]  al- 
leges : 

I. 

That  he  reiterates  and  restates  each  and  every 
allegation,  statement  and  charge  contained  in  Para- 
graphs I,  II,  III  and  IX  of  the  plaintiff's  first 
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cause  of  action  and  makes  them  a  part  hereof  by 
reference. 

II. 
That  on  November  5,  1953,  and  for  a  long  time 
prior  thereto,  the  bankrupt,  Veraco,  Inc.  was  en- 
gaged as  a  retail  merchant  selling  mattresses  and 
other  bedding  equipment  at  retail  at  a  certain  store 
located  at  No.  850  South  Main  Street,  Salt  Lake 
City,  Utah,  and  was  purchasing  and  dealing  with 
said  merchandise  on  credit. 

III. 

That  on  November  5,  1953,  the  Bulk  Sales  Law  of 
the  State  of  Utah,  being  known  as  Title  25,  Chapter 
2,  Sections  1,  2,  3  and  4  read  as  set  forth  in  Ex- 
hibit "A"  hereto  attached  and  made  a  part  hereof 
by  reference  the  same  as  though  the  statute  was  set 
foi-th  in  this  paragTaph. 

IV. 

That  on  or  about  November  5,  1953,  the  bankrupt, 
Veraco,  Inc.,  at  Beverly  Hills,  California,  trans- 
ferred the  entire  stock  of  merchandise  situated  in 
the  stores  described  in  the  preceding  paragraphs  in 
Salt  Lake  City,  Utah,  together  with  the  fixtures  and 
equipment  therein  contained;  that  the  defendants 
uor  none  of  them  demanded  of  or  received  from  the 
banki'upt  a  certain  statement  in  writing  as  set 
forth  in  Title  25,  Chap.  2,  Sec.  1  of  said  Utah  Bulk 
Sales  Law,  containing  the  names  and  addresses  of 
all  of  the  creditors  of  the  bankrupt,  Veraco,  Inc., 
together  with  the  amount  of  the  indebtedness  due 
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or  owing  by  said  seller  or  transferor,  Veraco,  Inc., 
to  each  of  such  creditors,  nor  was  such  a  sworn 
statement  furnished  by  the  seller,  Veraco,  Inc.  at 
least  five  (5)  days  previous  to  said  transfer  or  at 
all,  [14]  nor  did  the  bankrupt,  Veraco,  Inc.,  or  the 
defendants  herein  or  any  of  them,  at  least  five  (5) 
days  prior  to  the  transfer  in  bulk  of  said  stock  and 
fixtures,  which  transfer  was  not  made  in  the 
ordinary  and  regular  course  of  business  of  Veraco, 
Inc.,  notify  personally  or  by  registered  mail  every 
creditor  as  shown  upon  such  verified  statement  of 
the  proposed  sale  or  transfer,  with  the  price  thereof, 
the  name  of  the  person  to  whom  such  sale  or  trans- 
fer was  to  be  made,  and  the  time  and  conditions  of 
payment,  nor  did  they  or  any  of  them  cause  any 
purchase  money  or  consideration  for  said  property 
to  be  applied  ratably,  except  as  to  the  priorities  pro- 
vided by  law  of  the  State  of  Utah,  to  the  payment  of 
bona  fide  claims  of  creditors  of  the  seller  as  shown 
upon  such  verified  statement. 

V. 

That  at  the  time  of  said  transfer  of  said  mer- 
chandise and  fixtures  in  bulk,  the  bankrupt,  Veraco, 
Inc.  was  indebted  to  numerous  and  divers  creditors 
whose  claims  remain  unpaid  and  constitute  liabili- 
ties of  Veraco,  Inc.  in  its  bankruptcy  proceeding, 
among  whom  are  the  following: 

Times-Mirror  Co.,  Los  Angeles,  California,  which 
was  a  creditor  of  the  bankrupt  on  open  account  as  of 
the  date  of  said  transfer  in  the  sum  of  $704.76,  and 
on  which  open  account  there  remained  due,  owing 
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and  unpaid  at  the  date  of  bankruptcy  of  Veraco, 
Inc.,  the  sum  of  $2,465.87,  and  which  open  account 
was  never  balanced  at  any  time  between  the  date 
of  said  transfer  hereinbefore  set  forth  and  the  date 
of  bankruptcy  of  Veraco,  Inc. 

VI. 

That  the  vakie  of  the  merchandise  and  fixtures 
so  transferred  by  said  bankrupt  to  the  defendants 
Lewis  Autrey  and  Autrey  Brothers,  Inc.,  a  corpora- 
tion owned  and  controlled  by  the  defendants  herein 
was  the  sum  of  $15,395.36.  [15] 

VII. 

That  the  defendants,  nor  none  of  them,  paid  exist- 
ing creditors  of  the  bankrupt,  Veraco,  Inc.,  their 
proportionate  share  of  the  full  purchase  price  of 
said  stock  in  trade  and  fixtures,  nor  was  any  waiver 
of  notice  produced  by  the  bankrupt,  Veraco,  Inc.  in 
writing,  waiving  the  pro^dsions  of  Chapter  2  of  the 
Utah  Code  Ann.,  as  provided  in  Section  4  of 
Chapter  2  of  Title  25,  and  as  to  existing  creditors 
of  said  bankrupt  vendor,  said  sale  was  fraudulent 
and  void  and  is  fraudulent  and  void  as  to  plaintiff 
herein. 

And  for  a  Third  Cause  of  Action  Against  the  De- 
fendant, Plaintiff  Complains  and  Alleges : 

I. 

That  he  reiterates  and  restates  each  and  every  al- 
legation, statement  and  charge  contained  in  Para- 
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graphs  I,  II,  III  and  IX  of  plaintiff's  first  cause  of 
action  and  makes  them  a  part  hereof  by  reference. 

II. 

That  on  November  16,  1953,  and  for  a  long  time 
prior  thereto,  the  bankrupt,  Veraco,  Inc.,  was  en- 
gaged as  a  retail  merchant  selling  mattresses  and 
other  bedding  equipment  at  retail  at  a  certain  store 
located  at  No.  2800  N.  E.  Sandy  Boulevard,  Port- 
land, Oregon,  and  v^as  purchasing  and  dealing  with 
said  merchandise  on  credit. 

III. 

That  on  or  about  November  16,  1953,  the  bank- 
rupt, Veraco,  Inc.,  at  Beverly  Hills,  California, 
transferred  to  the  defendants  Lewis  Autrey  and 
Autrey  Brothers,  Inc.,  a  corporation  o^^^led,  con- 
trolled, operated  and  directed  by  the  defendants 
herein,  all  of  the  stock,  fixtures,  and  equipment  be- 
longing to  said  retail  store  not  in  the  ordinary 
course  of  trade  of  the  [16]  business  or  trade  of 
Veraco,  Inc.  but  in  bulk,  without  complying  with 
the  terms  of  the  Oregon  Bulk  Sales  Law,  namely. 
Chapter  79.010,  Oregon  Revised  Statutes,  Chapter 
70.020,  79.030  and  79.040  of  said  Bulk  Sales  Law 
of  Oregon,  a  full,  true  and  correct  copy  of  which 
is  hereto  attached  and  set  forth  as  Exhibit  ''B,"  the 
same  as  though  said  statute  were  set  forth  in  this 
paragraph. 

IV. 

That  none  of  the  defendants  named  herein  de- 
manded  or   received   from   the   bankrupt   vendor, 
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Veraco,  Inc.,  or  from  a  managing  officer  or  agent 
thereof,  at  least  five  (5)  days  before  the  consumma- 
tion of  such  purchase  or  transfer  or  prior  to  making 
any  payment  to  said,  bankrupt,  Veraco,  Inc.,  of 
more  than  10%  of  the  sale  price,  a  written  statement 
under  oath  containing  the  names  and  addresses  of 
all  of  the  creditors  of  the  vendor,  Veraco,  Inc.,  to- 
gether with  the  amount  of  indebtedness  due  or 
owing  or  to  become  due  or  owing  by  the  vendor, 
Veraco,  Inc.,  to  each  of  such  creditors,  or  a  written 
statement  imder  oath  that  there  were  no  creditors 
of  said  vendor,  Veraco,  Inc.,  now  a  bankrupt,  nor 
did  Veraco,  Inc.,  furnish  any  such  statement  to  the 
defendants  herein,  or  any  of  them,  at  least  five  (5) 
days  before  the  consunmiation  of  such  sale  or  trans- 
fer, nor  did  the  defendants  or  any  of  them,  at  least 
five  (5)  days  before  the  consummation  of  such  sale 
or  transfer  of  such  stock  in  trade  in  bulk,  notify  or 
cause  to  be  notified  personally,  by  wire  or  registered 
mail,  each  of  the  creditors  of  the  vendor  named  in 
any  statement  of  the  proposed  purchase  or  transfer 
of  said  stock  in  trade  and  fixtures. 

V. 

That  at  the  time  of  said  transfer  by  the  bankrupt 
to  the  defendants  herein,  the  bankrupt,  Veraco,  Inc., 
was  indebted  to  numerous  and  divers  creditors 
whose  claims  remain  owing  and  [17]  unpaid  and 
constitute  liabilities  of  Veraco,  Inc.,  in  its  bank- 
ruptcy proceeding,  among  whom  are  the  following: 

Times-Mirror  Co.,  Los  Angeles,  California,  which 
was  a  creditor  of  the  bankrupt  on  open  account  as 
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of  the  date  of  said  transfer  in  the  sum  of  $704.76, 
and  on  which  open  account  there  remained  due,  ow- 
ing and  unpaid  at  the  date  of  bankruptcy  of  Veraco, 
Inc.,  the  sum  of  $2,465.87,  and  which  open  account 
was  never  balanced  at  any  time  between  the  date 
of  said  transfer  hereinbefore  set  forth  and  the 
date  of  bankruptcy  of  Veraco,  Inc. 

VI. 

That  the  value  of  the  merchandise  and  fixtures 
so  transferred  by  said  bankrupt  to  the  defendants 
Lewis  Autrey  and  Autrey  Brothers,  Inc.,  a  cor])ora- 
tion  owned,  controlled  and  directed  by  the  defend- 
ants, was  the  sum  of  $21,846.68. 

VII. 

That  as  to  creditors  existing-  against  said  bank- 
rupt Veraco,  Inc.,  on  November  16,  1953,  said  trans- 
fer of  said  stock  in  trade,  fixtures  and  equipment 
was  fraudulent  and  void  and  is  fraudulent  and  void 
as  against  the  plaintiff  herein. 

And  for  a  Fourth  Cause  of  Action  Against  the  De- 
fendants, the  Plaintiff  Complains  and  Alleges: 

I. 

That  he  reiterates  and  restates  each  and  every  al- 
legation, statement  and  charge  contained  in  Para- 
graphs I,  II,  III  and  IX  of  plaintiff's  first  cause 
of  action,  and  makes  them  a  part  hereof  by  ref- 
erence. 

11. 

That  on  November  16,  1953,  and  for  a  long  time 
prior  thereto,  the  bankrupt  Veraco,  Inc.,  was  en- 
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gaged  as  a  retail  merchant  selling  merchandise  and 
other  bedding  equipment  at  retail  at  certain  stores 
located  at  No.  5311  South  Tacoma  Way,  City  of  [18] 
Tacoma,  County  of  Pierce,  and  State  of  Washing- 
ton, and  at  No.  7808  Aurora  Boulevard,  in  the  City 
of  Seattle,  County  of  King,  in  the  State  of  Wash- 
ington, and  was  purchasing  and  dealing  with  said 
merchandise  on  credit. 

III. 

That  on  or  about  November  16,  1953,  the  bank- 
rupt Veraco,  Inc.,  at  Beverly  Hills,  California, 
transferred  to  the  defendants  Lewis  Autrey  and 
Autrey  Brothers,  Inc.,  a  corporation  owned  and 
controlled,  operated  and  directed  by  the  defend- 
ants herein,  all  of  the  stock  in  trade,  fixtures  and 
equipment  belonging  to  both  of  said  retail  stores 
so  situated  in  Seattle  and  Tacoma,  Washington, 
valued  at  $18,727.55  which  said  transfer  was  not 
made  in  the  regTilar  and  during  the  course  of  busi- 
ness of  the  bankrupt  Veraco,  Inc.,  but  was  made  in 
bulk;  that  on  November  16,  1953,  when  said  trans- 
fer was  made,  the  Bulk  Sales  Law  of  the  State  of 
Washing-ton  known  as  Title  37,  Chapter  2,  Sections 
5832,  5833,  5834  and  5835  of  Remington's  Revised 
Statutes  of  Washington,  as  set  forth  in  Exhibit 
"C"  hereto  attached  and  made  a  part  hereof  the 
same  as  though  said  Bulk  Sales  Law  were  set  forth 
in  this  paragraph. 

IV. 

That  the  bankrupt  and  the  defendants  herein 
failed  and  neglected  to  observe  the  provisions  of 
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Chapter  2,  Sections  5832  to  5835,  inclusive,  of  Rem- 
ington's Revised  Statutes  of  Washington,  in  the  fol- 
lowing respects,  namely:  That  before  the  consum- 
mation of  said  transfers,  or  before  paying  to  the 
vendor  or  its  agent  or  representative,  or  the  giving 
of  any  promissory  note  or  other  evidence  of  indebt- 
edness therefor,  the  defendants  herein  did  not  de- 
mand of  and  receive  from  the  vendor,  Veraco,  Inc., 
or  its  agent,  or  from  its  president,  vice  president, 
secretary,  treasurer  or  managing  agent  of  such  cor- 
poration, a  statement  in  writing  sworn  to,  giving 
the  names  and  addresses  of  all  of  the  creditors  of 
the  vendor,  Veraco,  Inc.,  to  which  [19]  Veraco,  Inc., 
was  indebted  for  or  on  account  of  any  goods,  wares 
and  merchandise  or  fixtures  and  equipment  used  in 
and  about  the  business  of  said  vendor,  Veraco,  Inc., 
purchased  on  credit,  or  for  or  on  account  of  money 
borrowed  to  carry  on  the  business  of  the  vendor  of 
which  the  goods,  wares  and  merchandise  and/or 
fixtures  and  equipment  bargained  for  or  purchased 
or  transferred  were  a  part,  together  with  the  amount 
of  indebtedness  due  and  owing  and  to  become  due 
and  owing  by  the  vendor,  Veraco,  Inc.,  to  each  of 
such  creditors,  nor  did  the  vendor,  Veraco,  Inc.,  or 
its  agent  or  officers  furnish  any  such  statement  as 
required  under  Section  5832  of  the  Washington 
Bulk  Sales  Law  hereinbefore  set  forth,  verified 
under  oath,  nor  did  the  defendants  or  any  of  them 
file  one  of  such  statements  in  the  office  of  the  County 
Auditors  of  Pierce  County,  Washington  or  King 
County,  Washington,  or  either  of  said  County  Audi- 
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tors  in  which  counties  the  stock  and/or  fixtures  pro- 
posed to  be  purchased  or  transferred  were  situated 
at  least  five  (5)  days  before  the  consummation  of 
said  purchase  or  transfers,  and  caused  the  same  to 
be  indexed  as  chattel  mortgages  are  indexed  the 
name  of  the  vendor  being  indexed  as  mortgagor,  and 
the  name  of  the  intended  purchaser  or  transferee  as 
mortagagee,  nor  did  the  defendants,  or  any  of 
them,  cause  to  be  applied  such  purchase  price  pro 
rata  to  the  payment  of  bona  fide  claims  of  the  credi- 
tors of  the  vendor,  Yeraco,  Inc.,  now  a  bankrupt,  as 
shown  upon  said  verified  statement  in  the  office  of 
the  County  Auditor,  filed  at  least  five  (5)  days  be- 
fore the  consunmiation  or  purchase  as  provided  in 
Section  5832  of  the  Washington  Bulk  Sales  Act, 
and  as  a  result  thereof  said  sale  or  transfer  was 
fraudulent  and  void  as  to  creditors  of  the  vendor, 
Veraco,  Inc.,  and  is  null  and  void  as  to  the  plantiff 
herein  as  Trustee  in  bankruptcy  for  the  estate  of 
Veraco,  Inc.,  bankrupt.  [20] 

V. 

That  at  the  time  of  said  transfers  from  the  bank- 
rupt to  the  defendants  herein,  the  bankrupt  Veraco, 
Inc.,  was  indebted  to  numerous  and  divers  creditors 
whose  names  remain  due,  owing  and  unpaid  and 
constitute  liabilities  of  Veraco,  Inc.,  in  its  bank- 
ruptcy proceeding,  among  whom  are  the  following, 
namely : 

Times-Mirror  Co.,  Los  Angeles,  California,  which 
was  a  creditor  of  the  bankrupt  on  open  account  as 
of  the  date  of  said  transfer  in  the  sum  of  $704.76, 
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and  on  which  open  account  there  remained  due, 
owing  and  unpaid  at  the  date  of  bankruptcy  of 
Veraco,  Inc.,  the  sum  of  $2,465.87,  and  which  open 
account  was  never  balanced  at  any  time  between  the 
date  of  said  transfer  hereinbefore  set  forth  and 
the  date  of  bankruptcy  of  Veraco,  Inc. 

And  for  a  Fifth  Cause  of  Action  Against  the  De- 
fendants, Plaintiff  Complains  and  Alleges : 

I. 

That  he  reiterates  and  restates  each  and  every  al- 
legation, statement  and  charge  contained  in  the  en- 
tirety of  the  plaintiff's  first,  second,  third  and 
fourth  cause  of  action,  and  makes  them  a  part 
hereof  by  reference. 

II. 

That  after  the  transfers  complained  of  in  the 
plaintiff's  first,  second,  third  and  fourth  causes  of 
action,  the  defendants  herein  took  possession  of  and 
operated  the  places  of  business  set  forth  in  said  first 
four  causes  of  action,  rueluding  contingent  reserves 
on  conditional  sales  contracts  in  the  possession  of 
Personal  Finance  Co.,  belonging  to  the  bankrupt 
corporation  and  accounts  receivable  held  by  it,  in 
an  unkno\^Ti  amount,  which  accounts  receivable 
have  since  been  collected  by  defendants  herein,  and 
made,  so  plaintiff  is  informed  and  believes  and 
therefore  alleges  the  fact  to  be,  substantial  [21] 
profits  from  the  operation  of  said  retail  places  of 
business  in  an  amount  miknown  to  the  plaintiff 
herein,  and  the  amount  of  which  said  profits  can 
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only  be  ascertained  by  an  accounting  between  the 
plaintiff  and  the  defendants  herein. 

III. 

That  as  a  result  of  the  transfers  complained  of 
by  the  plaintiff  in  his  first  four  causes  of  action 
herein,  the  bankrupt  Veraco,  Inc.,  was  rendered 
hopelessly  insolvent,  is  insolvent,  and  the  recovery 
and  collection  of  a  judgment  against  the  defendants 
herein  for  the  actual  physical  value  of  the  stock  in 
trade  and  fixtures  transferred  to  the  defendants 
herein,  as  described  in  the  i:>laintiff's  first  four 
causes  of  action  herein,  will  not  be  sufficient  to  pay 
the  unpaid  indebtedness  of  the  bankrupt,  Veraco, 
Inc.,  after  payment  of  the  expenses  of  administra- 
tion incurred  in  its  bankruptcy  proceeding;  that 
an  accounting  of  profits  made  by  the  defendants 
out  of  said  stores  and  the  stock  and  fixtures  thereof 
so  transferred  by  the  bankrupt  Veraco,  Inc.,  to  the 
defendants  herein  is  necessary  and  judgment  should 
be  rendered  against  the  defendants  herein  in  favor 
of  the  plaintiff  for  the  amount  of  such  profits  so 
realized  and  appropriated  by  the  defendants  herein. 

And  for  a  Sixth  Cause  of  Action  Against  the  De- 
fendants, and  Particularly  Against  the  Defend- 
ant Lems  Autrey,  Plaintiff  Complains  and 
Alleges : 

I. 
That  he  reiterates  and  restates  each  and  every  al- 
legation, statement  and  charge  made  in  his  first, 
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second,    third    and    fourth    causes    of    action,    and 
makes  them  a  part  hereof  by  reference. 

II. 

That  on  November  5,  1953,  and  November  16, 
1953,  the  [22]  defendant  Lewis  Autrey  was  an  officer 
and  director  not  only  of  the  defendant  Autrey 
Brothers,  Inc.,  but  was  also  an  officer  and  director 
of  the  banl^rupt  corporation,  Yeraco,  Inc.,  doing 
business  as  the  Airest  Mattress  Co.,  now  a  bankrupt. 

III. 

That  on  or  about  November  5,  1953,  the  defend- 
ant Lewis  Autrey,  while  an  officer  and  director  of 
said  bankrupt  corporation,  Yeraco,  Inc.,  and  was 
authorized  to  sign  and  draw  checks  on  its  bank 
account,  and  within  one  year  prior  to  the  filing  of 
the  petition  in  bankruptcy  of  Yeraco,  Inc.,  caused 
the  transfers  complained  of  in  the  plaintiff's  first 
four  causes  of  action  herein  to  be  made  by  the 
bankrupt  involuntarily  and  without  legal  proceed- 
ings, by  the  means  and  in  the  manner  as  hereinafter 
specifically  set  forth. 

lY. 

That  the  bankrupt,  Yeraco,  Inc.  was  the  sales 
outlet  for  the  defendant  Autrey  Brothers,  Inc.  and 
it  was  contemplated  during  the  operations  of  Yeraco, 
Inc.,  that  it  would  sell  merchandise  manufactured  by 
the  defendant  Autrey  Brothers,  Inc.,  as  a  retail  out- 
let, and  that  said  sales  made  at  retail  were  not  to  be 
made  at  a  substantial  profit  accruing  to  the  bankrupt, 
Yeraco,  Inc.,  but  that  the  profits  derived  from  said 
retail  sales  would  be  accrued  for  the  benefit  of  the 
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defendant  Autrey  Brothers,  Inc.  and  shared  equally 
between  the  defendants  Lewis  Autrey  and  Autrey 
Brothers,  Inc.  on  the  one  hand,  and  Veraco,  Inc., 
now  a  bankrupt,  and  Vernon  W.  Autrey,  who  owned 
and  controlled  50%  of  the  capital  stock  of  the 
bankrupt,  Veraco,  Inc. 

V. 

That  on  November  5,  1953,  the  defendant  Lewis 
Autrey  charged  Vernon  W.  Autrey,  an  officer  and 
director  of  Veraco,  Inc.,  with  misappropriating  or 
diverting  the  sum  of  $95,000.00  claimed  by  the  said 
Lewis  Autrey  to  be  due  the  defendants  Autrey 
Brothers,  [23]  Inc.  and  Lewis  Autrey  from  the 
bankrupt,  Veraco,  Inc.  and  Vernon  W.  Autrey,  and 
threatened  that  unless  Vernon  W.  Autrey  and 
Veraco,  Inc.,  the  bankrupt,  transferred  and  de- 
livered over  to  the  defendants  Autrey  Brothers, 
Inc.  and  Lewis  B.  Autrey,  the  retail  outlets,  the 
transfers  of  which  are  complained  of  in  the  plain- 
tiff's first  four  causes  of  action  herein,  he,  the  said 
Lewis  B.  Autrey  and  Autrey  Brothers,  Inc.  would 
cause  Vernon  Autrey  and  Veraco,  Inc.,  now  a  bank- 
rupt, to  be  criminally  prosecuted  for  embezzlement 
or  misappropriation  of  funds  belonging  to  the  de- 
fendants Lewis  Autrey  and  Autrey  Brothers,  Inc. 

VI. 

That  on  November  5,  1953,  acting  under  menace, 
duress  and  intimidation  on  the  part  of  the  defend- 
ant Lewis  Autrey,  and  believing  that  the  defendant 
Lewis  Autrey  would  cause  him,  the  said  Vernon  W. 
Autrey,  to  be  arrested  and  criminally  prosecuted 
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on  a  charge  of  misapi3ropriation  and  embezzlement, 
and  without  knowledge  of  the  true  facts  as  to 
whether  or  not  he,  the  said  Vernon  W.  Autrey,  or 
the  bankrupt,  Veraco,  Inc.,  had  diverted  more  than 
their  share  of  the  profits  from  the  sale  of  merchan- 
dise through  said  retail  outlets  operated  by  Yeraco, 
Inc.,  the  said  Vernon  W.  Autrey,  on  behalf  of  the 
banlirupt  Veraco,  Inc.,  was  coerced  by  defendants 
into  sigTiing  agreements  in  writing  under  date  of 
November  5,  1953,  and  November  16,  1953,  whereby 
the  various  retail  outlets  described  in  the  plaintiff's 
first  four  causes  of  action  were  transferred  by  the 
bankrupt,  Veraco,  Inc.  and  Vernon  W.  Autrey  to 
the  defendants  Autrey  Brothers,  Inc.,  and  Lewis 
Autrey. 

VII. 
That  said  charges  made  by  the  defendant  Lewis 
Autrey  against  Vernon  W.  Autrey  and  Veraco, 
Inc.  were  false  and  untrue;  that  in  truth  and  in 
fact  there  was  actually  due,  owing  and  unpaid  from 
Autrey  Brothers,  Inc.  and  Lewis  Autrey,  the  de- 
fendants [24]  herein,  to  Veraco,  Inc.,  the  bankrupt, 
and  to  Vernon  W.  Autrey,  the  sum  of  $52,111.69; 
that  said  charge  that  the  bankrupt,  Veraco,  Inc. 
and  Vernon  W.  Autrey  had  misappropriated  or  em- 
bezzled the  sum  of  $95,000.00  belonging  to  the  de- 
fendants herein  was  without  foimdation  in  fact  and 
w^as  made  only  for  the  purpose  of  hiuniliating, 
coercing  and  intimidating  the  bankrupt  and  Vernon 
W.  Autrey  into  making  the  conveyances  complained 
of  in  the  first  four  causes  of  action  herein. 
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VIII. 
That  said  transfers  and  each  of  them  were  made 
to  the  defendants  without  a  fair  consideration  and 
resulted  in  the  bankrupt,  Yeraco,  Inc.,  being 
rendered  insolvent  and  unable  to  pay  its  debts,  and 
left  said  bankrupt  engaged  in  a  retail  ])usiness  for 
which  the  property  remaining  in  its  hands  con- 
stituted an  mireasonably  small  capital  and  was  not 
accepted  by  the  defendants  herein,  or  any  of  them, 
in  good  faith,  but  on  the  contrary  the  property  so 
extorted  by  the  defendants  herein  from  the  bank- 
rupt, Veraco,  Inc.,  was  involuntarily  extorted  by 
the  defendants  Lewis  Autrey  and  Autrey  Brothers, 
Inc.  with  the  intent  and  purpose  on  their  part  that 
the  creditors,  both  existing  and  future,  of  Veraco, 
Inc.  should  be  hindered,  delayed  or  defrauded  in 
the  collection  of  their  debts. 

IX. 

That  at  the  time  of  the  obtaining  of  said  agree- 
ments of  November  5,  1953,  and  November  16,  1953, 
as  hereinbefore  described,  the  bankrupt  Veraco, 
Inc.  was  mdebted  to  the  Times-Mirror  Company  on 
open  account  in  the  amount  of  $704.76,  and  at  the 
date  of  banl^ruptcy  was  indebted  to  said  Times- 
Mirror  Compan.y  on  open  account  in  the  sum  of 
$2,465.87,  and  became  indebted  subsequently  to  No- 
vember 5,  1953,  and  NoA^ember  16,  1953,  to  numerous 
other  and  divers  creditors  who  are  creditors  in  the 
bankruptcy  proceeding  of  Veraco,  Inc.  in  a  sum  in 
excess  of  $100,000.  [25] 
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Wherefore,  plaintiff  prays  judgment  against  the 
defendants,  and  each  of  them,  as  follows : 

1.  On  the  first  cause  of  action  for  the  sum  of 
$20,346.03,  together  with  interest  on  said  sum  from 
November  5,  1953,  at  7%  per  annum. 

2.  On  the  second  cause  of  action  for  the  sum  of 
$15,395.36,  with  interest  on  said  sum  from  Novem- 
ber 5,  1953,  at  7%  per  annum. 

3.  On  the  third  cause  of  action  for  the  sum  of 
$21,846.68,  together  with  interest  on  said  sum  from 
November  16, 1953,  at  7%  per  annum. 

4.  On  the  fourth  cause  of  action  for  the  sum  of 
$18,727.55  at  the  rate  of  7%  per  anniun  from  No- 
vember 16, 1953,  at  the  rate  of  1%  per  annum. 

5.  On  the  fifth  cause  of  action,  that  in  the  event 
judgment  is  rendered  in  favor  of  the  i)laintiff,  an 
accounting  be  had  between  the  ])laintiff  and  defend- 
ants herein,  and  a  Master  be  appointed  to  take  such 
account  and  ascertain  the  amount  due  i:)laintiif  from 
the  defendants  herein  under  such  accounting,  and 
that  the  plaintiff  have  and  recover  judgment  against 
the  defendants  for  the  amount  of  such  accounting. 

6.  On  the  sixth  cause  of  action,  for  judgment 
against  the  defendants  for  the  siun  of  $76,315.62, 
together  with  interest  on  said  sum  from  November 
16,  1953,  at  7%  per  annum. 

7.  That  the  plaintiff  have  and  recover  all  of 
his  costs  and  disbursements  herein,  and  be  given 
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such  other  and  further  relief  as  the   Court  may 
deem  just  and  equitable  in  the  premises. 

CRAIG,  WELLER  & 
LAUGHARN, 
By  /s/  THOMAS  S.  TOBIN. 

BUCHALTER,  NEMER  & 
FIELDS, 
By  /s/  MURRAY  M.  FIELDS, 

Attorneys  for  Plaintiff.  [26] 


EXHIBIT  A 

The  Bulk  Sales  Law  of  the  State  of  Utah,  Title 
25,  Chap.  2,  Sections  1,  2,  3  and  4,  reads  as  follows : 
"Sale  of  Merchandise  in  Bulk. 

"25-2-1.  Purchaser  must  demand  list  of  credi- 
tors.— It  shall  be  the  duty  of  every  person  who  shall 
bargain  for  or  purchase  any  portion  of  a  stock  of 
goods,  wares  or  merchandise  in  bulk  otherwise  than 
in  the  ordinary  course  of  trade  and  in  the  regular 
and  usual  prosecution  of  the  seller's  business,  or  an 
entire  stock  of  merchandise  in  bulk,  or  any  portion 
of  th(^  property,  furniture,  fixtures,  equipment  or 
supplies  of  a  hotel,  restaurant,  barber  shop  or  other 
business,  used  in  carrying  on  such  business,  other- 
wise than  in  the  regular  course  of  trade,  before 
paying  to  the  seller  any  part  of  the  purchase  price 
thereof,  or  delivering  any  promissory  note  or  other 
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evidence  of  indebtedness  therefor,  to  demand  of  and 
receive  from  such  seller  a  sworn  statement  in  writ- 
ing, substantially  as  hereinafter  provided,  of  the 
names  and  addresses  of  all  the  creditors  of  the 
seller,  together  with  the  amount  of  the  indebtedness 
due  or  owing  by  the  seller  to  each  of  his  creditors, 
and  it  shall  be  the  duty  of  the  seller  to  furnish  such 
statement,  which  shall  be  verified  l)y  oath  to  sub- 
vstantially  the  following  effect: 

*' State  of  Utah, 

* '  Countv  of 


"Before  me  personally  appeared  (seller  or  agent, 
as  the  case  may  be)  who  being  by  me  first  duly 
sworn,  on  his  oath,  did  depose  and  say  that  the  fore- 
going statement  contains  the  names  of  all  the  credi- 
tors of  (name  of  seller),  together  with  their  ad- 
dresses, and  that  the  amount  set  opposite  their 
respective  names  is  the  amount  now  due  and  owing 
or  which  will  become  due  and  owing  by  (seller)  to 
such  creditors,  [27]  and  that  there  are  no  creditors 
holding  claims  due  or  which  will  become  due  for  or 
on  account  of  goods,  wares  or  merchandise  pur- 
chased upon  credit,  or  for  the  purchase  price  due 
and  owing  by  (seller)  to  such  creditors,  or  for  the 
purchase  price  of  fixtures  or  equipment,  or  for  serv- 
ices performed,  or  on  account  of  money  borrowed  to 
carry  on  the  business  to  which  said  goods,  fixtures, 
equipment  or  supplies  appertain,  other  than  as  set 
forth  in  said  statement  and  in  this  affidavit,  that 
are  within  the  knowledge  of  affiant. 
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''Subscribed  and  sworn  to  before  me  this  .  . 
da}^  of ,  19 .  . . 

"25-2-2.  Creditors  to  be  notified. — Whenever  any 
person  shall  bargain  for  or  purchase  any  portion 
of  a  stock  of  merchandise  in  bulk  otherwise  than 
in  the  ordinary  course  of  trade  and  in  the  regular 
and  usual  prosecution  of  the  seller's  business,  or 
an  entire  stock  of  merchandise  in  bulk,  or  the 
property,  furniture,  fixtures,  equipment  or  supplies 
of  a  hotel,  restaurant,  barber  shop  or  other  business 
used  in  carrying  on  such  business,  otherwise  than  in 
the  regular  course  of  trade,  and  shall  pay  any  part 
of  the  price,  or  deliver  to  the  seller  thereof,  or  to 
any  person  for  his  use,  any  promissory  note  or 
other  evidence  of  indebtedness,  or  receive  credit, 
wdiether  or  not  evidenced  by  a  promissory  note  or 
other  evidence  of  indebtedness,  for  the  purchase 
price  or  any  part  thereof,  without  at  least  five  days 
previously  thereto  having  demanded  of  and  received 
from  the  seller  the  statement  provided  for  in  sec- 
tion 25-2-1,  verified  as  therein  provided,  and  with- 
out notifying  at  least  five  days  previously  thereto, 
personally  or  by  registered  mail,  every  creditor  as 
shown  upon  such  verified  [28]  statement  of  the 
proposed  sale  or  transfer,  with  the  price  thereof,  the 
name  of  the  person  to  whom  such  sale  or  transfer 
is  to  be  made,  and  the  time  and  conditions  of  pay- 
ment, and  without  causing  the  purchase  money 
for  such  property  to  be  applied  ratably,  except  as 
to  priorities  provided  by  law,  to  the  payment  of 
tlie  })ona  fide  claims  of  creditors  of  tlie  seller  as 
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shown  iiijon  such  verified  statement,  such  sale  or 
transfer  shall  be  fraudulent  and  void  unless  the 
buyer  shall  pay  the  creditors  of  the  seller  as  herein 
provided  their  proportionate  share  of  the  full  pur- 
chase price. 

"25-2-3.  False  statement  deemed  perjury. — Any 
seller  of  any  portion  of  a  stock  of  merchandise 
otherwise  than  in  the  ordinary  course  of  trade  and 
in  the  regular  and  usual  prosecution  of  the  seller's 
business,  or  an  entire  stock  of  merchandise  in  bulk, 
or  the  property,  fixtures,  equipment  or  supplies  of 
a  hotel,  restaurant,  barber  shop  or  other  business, 
used  in  carrying  on  such  business,  and  any  person 
acting  for  or  on  behalf  of  any  such  seller,  who  shall 
knowingly  or  willfully  make  or  deliver  or  cause  to 
be  made  or  delivered  a  statement  as  provided  for  in 
section  25-2-1  that  shall  not  include  the  names  of 
all  of  the  creditors  of  such  seller,  with  the  correct 
amount  due  and  to  become  due  to  each  of  them,  or 
which  shall  contain  any  false  statement,  shall  be 
deemed  guilty  of  perjury. 

**  25-2-4.  What  is  deemed  a  sale — Waiver  by 
creditors. — If  any  person  sells  any  portion  of  a 
stock  of  merchandise  otherwise  than  in  the  ordinary 
course  of  trade  and  in  the  regular  and  usual  prose- 
cution of  the  seller's  business,  or  an  entire  stock  of 
merchandise  in  bulk,  or  the  property,  fixtures, 
equipment  or  supplies  of  a  hotel,  restaurant,  [29] 
barber  shop  or  other  business,  used  in  carrying  on 
said  business,  or  whenever  an  interest  in  or  to  the 
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business  or  trade  of  the  seller  is  sold,  or  conveyed 
or  attempted  to  be  sold  or  conveyed,  such  shall  be 
deemed  a  sale  and  transfer  in  contemplation  of  this 
chapter;  provided,  that  if  such  seller  produces  and 
delivers  a  written  waiver  of  the  provisions  of  this 
chapter  from  at  least  a  majority  in  number  and 
amount  of  his  creditors  as  shown  by  such  verified 
statement,  then  and  in  that  case  the  provisions  of 
this  chapter  shall  not  apply. 

"25-2-5.  Certain  sales  excepted  from  chapter. — 
Nothing  contained  in  this  chapter  shall  apply  to 
sales  or  transfers  by  executors,  administrators,  re- 
ceivers, assignees  under  a  voluntary  assignment  for 
the  benefit  of  creditors,  trustees  in  bankruptcy,  or 
any  public  officer  under  judicial  process."  [30] 


EXHIBIT  B 

The  Bulk  Sales  Law  of  the  State  of  Oregon, 
Oregon  Revised  Statutes,  Chapters  79.010,  79.020, 
79.030  and  79.040,  reads  as  follows : 

"79.010. 

"Duties  of  buyer  and  seller  in  bulk  sales.  Every 
person  who  bargains  for,  or  purchases  for  cash  or 
on  credit,  the  goods,  wares  and  merchandise  in 
bulk  of  any  commercial  business  or  establislxment, 
including  restaurants  and  other  food  dispensing 
establishments,  or  substantially  all  the  furniture, 
fixtures,  supx^lies  or  equipment  of  any  such  business 
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or  establishment,  including-  motor  vehicles,  shall  de- 
mand and  receive  from  the  vendor  thereof,  or  if  the 
vendor  is  a  corporation  from  a  managing  officer  or 
agent  thereof,  at  least  five  days  before  the  con- 
summation of  such  purchase  and  prior  to  making 
payment  to  the  vendor  of  more  than  10  per  cent  of 
the  sale  price,  a  written  statement  under  oath  con- 
taining the  names  and  addresses  of  all  the  creditors 
of  the  vendor,  together  with  the  amount  of  indebted- 
ness due  or  owing,  or  to  become  due  or  owing,  by 
the  vendor  to  each  of  such  creditors,  and  if  there 
is  no  creditor,  a  written  statement  under  oath  to 
that  effect.  The  vendor  shall  furnish  such  state- 
ment at  least  five  days  before  the  consummation  of 
any  such  sale. 

"79.020.  Necessity  of  notice  by  buyer  to  credi- 
tors of  seller.  After  receiving  from  the  vendor  the 
written  statement  mentioned  in  ORS  79.010,  the 
vendee  shall  at  least  five  days  before  the  consum- 
mation of  such  sale  notify  or  cause  to  be  notified 
personally,  by  wire  or  by  registered  letter,  each  of 
the  creditors  of  the  vendor  named  in  the  statement, 
of  the  proposed  purchase.  Whenever  any  person 
purchases  such  personal  property  or  business  with- 
out notifying  or  causing  to  be  notified  all  the 
creditors  of  the  vendor  named  in  such  statement, 
such  purchase,  sale  or  [31]  transfer  as  to  any  credi- 
tor of  the  vendor  not  so  notified  is  conclusively  pre- 
sumed fraudulent  and  void. 

"79.030.  False  statement  or  omission  of  credi- 
tor's name  in  statement.  Any  vendor  of  such  per- 
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sonal  property  or  business  who  knowingly  makes  or 
delivers,  or  causes  to  be  made  or  delivered,  any 
statement  which  is  false  or  of  which  any  material 
portion  is  false,  or  who  fails  to  include  the  names 
of  all  his  creditors  in  the  statement  required  by  ORS 
79.010,  shall  be  deemed  guilty  of  perjury,  and  upon 
conviction  thereof  shall  be  punished  accordingly. 

''79.040.  Transactions  covered  by  this  chapter. 
Any  sale  of  such  personal  property  or  business 
which  is  out  of  the  usual  course  of  the  business  or 
trade  of  the  vendor,  or  by  which  substantially  the 
entire  business  or  trade  theretofore  conducted  by 
the  vendor  is  sold  or  conveyed,  or  attempted  to  be 
sold  or  conveyed,  to  any  person  is  a  sale  or  transfer 
in  bulk  within  the  meaning  of  this  chapter;  but 
nothing  in  this  chapter  applies  to  sales  by  ex- 
ecutors, administrators,  receivers  or  any  public  of- 
ficer acting  under  judicial  process."  [32] 


EXHIBIT  C 

The  Bulk  Sales  Law  of  the  State  of  Washington, 
known  as  Title  37,  Chapter  2,  Sections  5832,  5833, 
5834  and  5835,  of  Remington's  Revised  Statutes 
of  AVashington,  reads  as  follows: 

"5832.  Vendor  to  give  list  of  creditors — Affidavit 
— Copy  of  statement — Filing.  It  shall  be  the  duty  of 
every  person  who  shall  bargain  for  or  purchase  all 
or  substantially  all  of  any  stock  of  goods,  wares  or 
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merchandise,  and/or  all  or  substantially  all  of  the 
fixtures  and  equipment  used  in  and  about  the  busi- 
ness carried  on  by  the  vendor,  in  bulk,  for  cash  or  on 
credit,  before  ]:)aying  the  vendor,  or  his  agent  or 
representative,  or  delivering  to  the  vendor,  or  his 
agent,  any  of  the  purchase  price  thereof,  or  any 
promissory  note  or  other  evidence  of  indebtedness 
therefor,  to  demand  of  and  receive  from  such 
vendor,  or  his  agent,  or,  if  the  vendor  or  agent  be  a 
corporation,  then  from  the  president,  vice-president, 
secretary,  treasurer  or  managing  agent  of  such 
corporation,  a  statement  in  writing,  sworn  to  sub- 
stantially as  hereinafter  provided,  giving  the  names 
and  addresses  of  all  of  the  creditors  of  the  vendor, 
to  whom  the  vendor  may  be  indebted,  for  or  on  ac- 
coimt  of  any  goods,  wares  or  merchandise,  and/or 
fixtures  and  equipment,  used  in  and  about  the  busi- 
ness of  the  vendor,  purchased  upon  credit,  or  for  or 
on  account  of  money  l^orrowed  to  carry  on  the  busi- 
ness of  the  vendor,  of  which  the  goods,  wares  and 
merchandise,  and/or  fixtures  and  equipment,  bar- 
gained for  or  purchased,  are  a  jDart,  together  with 
the  amomit  of  indebtedness  due  and  owing  and  to 
become  due  and  owing,  by  the  vendor,  to  each  of 
said  creditors;  and  it  shall  be  the  duty  of  said 
vendor,  or  agent,  to  furnish  such  statement,  which 
shall  be  verified  under  oath,  to  the  following  [33]  ef- 
fect: 

"State  of  Washington, 
''County  of — ss. 

" ,  being  first  duly  sworn,   on  oath 

says,  I  am  the  vendor  (or  the  agent  of ,  the 


7 

) 
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vendor,  of  the  officer,  naming  him,  of  the  corpora- 
tion vendor,  as  the  case  may  be)  of  that  certain 
stock  of  goods,  wares  and  merchandise,  and/or  fix- 
tures and  equipment,  situated  at  No.  . 
Street,    in   the    City    (or   town)    of 

county  of ,  State  of  Washington,  this 

day  bargained  to  be  sold  to ,  the  vendee ; 

that  the  foregoinging  statement  contains  the  nanies 

of  all  of  the  creditors  of  said    ,  the 

vendor,  to  whom  the  vendor  is  indebted,  for  or  on 
account  of  any  goods,  wares  or  merchandise,  and/or 
fixtures  and  equipment,  used  in  and  about  the  busi- 
ness of  the  vendor,  purchased  upon  credit,  or  for  or 
on  account  of  money  borrowed  to  carry  on  the  busi- 
ness of  the  vendor,  of  which  the  goods,  wares  and 
merchandise,  and/or  fixtures  and  equipment,  bar- 
gained for  or  purchased,  are  a  part,  together  with 
their  addresses,  and  that  the  amounts  set  opposite 
the  names  of  said  creditors  are  the  correct  amounts 
now  due  and  owing  and  which  shall  become  due  and 

owing  by  said    ,  the  vendor,  to  such 

creditors  respectively;  that  there  are  no  creditors 
holding  claims  for  or  on  account  of  any  goods,  wares 
or  merchandise,  and/or  fixtures  and  equipment,  so 
purchased  upon  credit,  or  for  or  on  account  of 
money  so  borrowed,  to  carry  on  the  business  of  the 
vendor,  due  or  to  become  due  from  said  vendor, 
other  than  as  set  forth  in  said  statement;  and  that 
the  matters  set  forth  in  said  statement  and  in  this 
affidavit  are  within  my  personal  knowledge. 

" [34] 
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'*  Subscribed  and  sworn  to  before  me  this   .... 
day  of ,  19 .  . . 


"Title  of  Officer  Taking  Oath. 

"The  verified  statements  above  provided  for  shall 
be  made  in  duplicate  and  the  vendee  shall  file  one 
of  such  statements  in  the  office  of  the  county  auditor 
of  the  county  in  which  the  stock  and/or  fixtures 
proposed  to  be  purchased  are  situated,  at  least  five 
days  before  the  consummation  of  such  purchase  and 
the  same  shall  be  indexed  as  chattel  mortgagers  are 
indexed,  the  name  of  the  vendor  being  indexed  as 
mortgagor  and  the  name  of  the  intending  purchaser 
as  mortgagee. 

"Sec.  5833.  Part  pa^onent  of  purchase  price — 
Application  to  creditors'  claims — Failure  to  file — 
Written  waiver  by  creditors.  Whenever  any  person 
shall  bargain  for,  or  purchase,  all  or  substantially 
all  of  any  stock  of  goods,  wares  or  merchandise, 
and/or  all  or  substantially  all  of  the  fixtures  and 
equipment  used  in  and  about  the  business  of  the 
vendor,  in  bulk,  for  cash  or  credit,  and  shall  pay  any 
part  of  the  purchase  price,  or  execute,  or  deliver 
to  the  vendor  thereof,  or  to  his  order,  or  to  any 
person  for  his  use,  and  promissory  note  or  other 
evidence  of  indebtedness  for  said  purchase  price,  or 
any  part  thereof,  without  first  having  demanded 
and  received  from  said  vendor  or  from  his  agent, 
the  statement  provided  for  in  section  5832,  verified 
as  therein  provided,  and  without  applying  or  caus- 
ing to  be  applied  such  purchase  price  pro  rata  to  the 
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payment  of  the  bona  fide  claims  of  the  creditors  of 
the  vendor  as  shown  upon  such  verified  statement, 
and  without  filing  the  verified  statement  in  the  of- 
fice of  the  county  auditor  at  least  five  days  [35]  be- 
fore the  consimimation  of  the  purchase  as  provided 
in  the  preceding  section,  such  sale,  or  transfer, 
shall  be  fraudulent  and  void  as  to  creditors  of  the 
vendor,  of  the  character  specified  in  section  5832: 
Provided,  that  if  such  vendor  produces  and  delivers 
a  written  waiver  of  the  provisions  of  this  act,  from 
his  creditors,  as  shown  by  such  verified  statements, 
then,  in  that  case,  the  provisions  of  this  section 
shall  not  apply. 

''Sec.  5834.  False  statement  as  to  creditors — 
Liabilities  in  perjury.  Any  vendor  of  all  or  sub- 
stantially all  of  any  stock  of  goods,  wares  or  mer- 
chandise, and/or  all  or  substantially  all  of  the  fix- 
tures and  equipment  used  in  and  about  the  business 
of  the  vendor,  sold  or  transferred  in  bulk,  or  any 
other  person  who  is  acting  for  or  in  behalf  of  such 
vendor,  who  shall  knowingly  or  willfully  make  or 
deliver,  or  cause  to  be  made  or  delivered,  a  state- 
ment as  provided  for  in  section  5832,  which  shall 
not  include  the  names  of  all  of  the  creditors  of  such 
vendor,  of  the  character  specified  in  section  5832, 
together  with  their  addresses,  and  the  correct 
amounts  due,  and  to  ]:>ecome  due  each  of  them  re- 
spectively, or  which  shall  contain  any  false  state- 
ment, shall  be  deemed  guilty  of  perjury. 

"Sec.  5835.  Sale  and  transfer  in  bulk  defined — 
Judicial  sales  excepted.  Any  sale,  exchange  or  trans- 
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fer,  or  attempted  exchange  or  transfer,  of  all  or  sub- 
stantially all  of  any  stock  of  goods,  wares  or  mer- 
chandise, and/or  all  or  substantially  all  of  the  fix- 
tures and  equipment  used  in  and  about  the  business 
of  a  vendor  engaged  in  the  business  of  buying  and 
selling  and  dealing  in  goods,  wares  or  merchandise, 
of  any  kind  or  description,  made  out  of  the  usual  and 
ordinary  course  of  business  of  [36]  the  vendor,  or 
the  sale,  exchange  or  transfer,  or  attempted  sale,  ex- 
change or  transfer  of  substantially  the  entire  busi- 
ness of  buying,  selling  and  dealing  in  goods,  wares  or 
merchandise  conducted  by  the  vendor,  or  the  sale, 
exchange  or  transfer,  or  attempted  sale,  exchange  or 
transfer,  of  the  interest  of  the  vendor  in  any  such 
business,  shall  be  deemed  a  sale  and  transfer  in  bulk, 
in  contemplation  of  this  act :  Provided,  that  nothing- 
contained  in  this  act  shall  apply  to  sales  or  transfers 
of  property  by  executors,  administrators,  receivers, 
or  public  officers,  acting  under  judicial  process. 

"Sec.  5836.     Act  not  to  apply  to  executors,  etc. 
Re-enacted  as  part  of  Sec.  5835,  supra." 

Duly  verified. 

[Endorsed] :     Filed  October  18,  1954.  [37] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COMPLAINT  AND 
COUNTERCLAIM 

In  answer  to  the  First  Cause  of  Action  of  plain- 
tiff's complaint,  defendants  admit,  den}^  and  allege 
as  follows: 

I. 

Referring  to  Paragraph  II  of  plaintiff's  first 
cause  of  action,  defendants  admit  that  Autrey 
Brothers,  Inc.,  was  and  still  is  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California;  that  substantially 
all  of  the  capital  stock  of  Autrey  Brothers,  Inc., 
was  owned  and  controlled  by  the  defendants  Lewis 
Autrey  and  Stella  Autrey,  but  allege  that  said 
capital  stock  is  no  longer  owned  and  controlled  by 
the  defendants  Lewis  Autrey  and  Stella  Autrey; 
that  Lewis  Autrey  and  Stella  Autrey  are  husband 
and  wife;  except  as  expressly  admitted  defendants 
deny  each  and  every  allegation  therein  [39]  con- 
tained. 

II. 

Referring  to  Paragraph  III  of  plaintiff's  first 
cause  of  action,  defendants  admit  that  this  action  is 
brought  by  plaintiff'  under  the  provisions  of  Section 
67  (d),  67  (e)  and  70  (e)  of  the  National  Bank- 
ruptcy Act  and  the  Bulk  Sales  Laws  of  the  States 
of  California,  Oregon,  Washington  and  Utah,  and 
the  purpose  thereof;  except  as  expressly  admitted, 
defendants  deny  generally  and  specifically  each  and 
every  allegation  contained  in  said  ])aragraph. 
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III. 

Referring  to  Paragraph  IV  of  plaintiff's  first 
cause  of  action  defendants  deny  that  the  bankrupt, 
Veraco,  Inc.,  purchased  and  dealt  with  merchandise 
on  credit;  except  as  expressly  denied,  defendants 
admit  each  and  every  allegation  contained  in  said 
paragraph. 

IV. 

Referring  to  Paragraph  IV  of  plaintiff's  first 
cause  of  action  defendants  deny  that  the  stock  in 
trade  belonging  to  the  retail  stores  mentioned  in 
said  paragi^aph  was  owned  by  Veraco,  Inc. ;  defend- 
ants deny  that  the  transfer  complained  of  was  not 
ill  the  regular  course  of  business,  but  allege  that 
said  transfers  was  in  fact  made  in  the  ordinary  and 
regular  course  of  business;  that  defendants  further 
deny  that  said  transfer  required  compliance  with 
Section  3440  of  the  Ci^il  Code  of  California ;  except 
as  expressly  denied,  defendants  admit  each  and 
every  allegation  contained  in  said  i^aragTaph. 

V. 

Referring  to  Paragraph  VI  of  plaintiff's  first 
cause  of  action  defendants  have  insufficient  infor- 
mation or  belief  on  the  subject  sufficient  to  enable 
them  to  answer  the  allegations  of  said  paragraph 
and  placing  their  denial  on  that  gTound  deny  gen- 
erally and  specifically  each  and  every  allegation 
therein. 

VI. 

Referring  to  Paragraph  VII  of  plaintiff's  first 
cause  of  action  defendants  deny  generally  and 
specifically  each  and  every  [40]  allegation  therein 
contained  and  the  whole  thereof. 
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VII. 

Referring  to  Paragraph  VIII  of  plaintiff's  first 
cause  of  action  defendants  deny  generally  and 
specifically  each  and  ever}^  allegation  therein  con- 
tained and  the  whole  thereof. 

VIII. 

Referring  to  Paragrai)h  IX  of  plaintiff's  first 
cause  of  action  defendants  admit  each  and  every  al- 
legation therein  contained  excex^t  that  they  deny  that 
the  plaintiff  herein  is  the  duly  elected,  qualified  and 
acting  Trustee  in  Bankruptcy  for  the  Estate  of  Ve- 
raco,  Inc. 

Answering  Plaintiff's  Second  Cause  of  Action 
Herein  Defendants  Admit,  Deny  and  Allege  as 
Follows : 

I. 
Referring  to  Paragraph  I  of  plaintiff's  second 
cause  of  action  defendants  answer  said  paragraph 
in  the  same  manner  and  with  the  same  force  and 
effect  as  they  answered  Paragraphs  I,  II,  III,  and 
IX  of  plaintiff's  first  cause  of  action,  as  though 
fully  set  forth  herein  again. 

II. 

Referring  to  Paragraph  II  of  plaintiff's  second 
cause  of  action  defendants  deny  that  the  bank- 
rupt, Veraco,  Inc.,  purchased  and  dealt  with  mer- 
chandise on  credit;  except  as  expressly  denied,  de- 
fendants admit  each  and  every  allegation  contained 
in  said  paragraph. 

III. 

Referring  to  Paragraph  IV  of  plaintiff's  second 
cause  of  action  defendants  deny  that  the  transfer 
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complained  of  was  not  made  in  the  ordinary  and 
regular  course  of  business,  but  allege  that  said 
transfer  was  in  fact  made  in  the  ordinary  and 
regular  course  of  business;  except  as  expressl,y 
denied,  defendants  admit  each  and  every  allegation 
therein  contained.  [41] 

IV. 

Referring  to  Paragraph  Y  of  plaintiff's  second 
cause  of  action  defendants  allege  that  they  have  in- 
sufficient information  or  belief  on  the  subject  suf- 
ficient to  enable  them  to  answer  the  allegations  of 
said  paragraph  and  placing  their  denial  on  that 
ground  deny  generally  and  specifically  each  and 
every  allegation  therein. 

Y. 

Referring  to  Paragraph  YI  of  i^laintiif 's  second 
cause  of  action  defendants  deny  generally  and  spe- 
cifically each  and  every  allegation  therein  contained 
and  the  whole  thereof. 

YI. 

Referring  to  Paragraph  YII  of  plaintiff's  second 
cause  of  action  defendants  admit  all  of  said  para- 
graph except  that  defendants  deny  said  transfer 
was  fraudulent  and  void  or  is  fraudulent  and  void 
as  to  plaintiff  herein. 

Answering  Plaintiff's  Third  Cause  of  Action 
Herein  Defendants  Admit,  Deny  and  Allege  as 
Follows : 

I. 
Referring   to   Paragraph   I   of   plaintiff's   third 
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cause  of  action  defendants  answer  said  paragraph 
in  the  same  manner  and  with  the  same  force  and 
elfect  as  they  answered  Paragraphs  I,  II,  III  and 
IX  of  plaintiff's  first  cause  of  action  as  though 
fully  set  forth  herein  again. 

II. 

Referring  to  Paragraph  II  of  plaintiff's  third 
cause  of  action  defendants  deny  that  the  bankrupt 
Veraco,  Inc.,  purchased  and  dealt  with  merchandise 
on  credit;  except  as  expressly  denied  defendants 
admit  each  and  eA^ery  allegation  contained  in  said 
paragraph. 

III. 

Referring  to  Paragraph  III  of  plaintiff's  third 
cause  of  action  defendants  deny  that  the  transfer 
complained  of  was  not  in  the  regular  course  of 
business,  but  allege  that  said  transfer  was  in  fact 
made  in  the  ordinary  and  regular  course  of  busi- 
ness; except  as  [42]  expressly  denied,  defendants 
admit  each  and  every  allegation  contained  in  said 
paragraph. 

IV. 

Referring  to  Paragraph  V  of  plaintiff's  third 
cause  of  action  defendants  allege  that  they  have  in- 
sufficient information  or  belief  on  the  subject  suf- 
ficient to  enable  them  to  answer  the  allegations  of 
said  paragraph  and  placing  their  denial  on  that 
ground  deny  generally  and  specifically  each  and 
every  allegation  therein. 

V. 

Referring  to  Paragraph  VI  of  plaintiff's  third 
cause  of  action  defendants  deny  generally  and  spe- 
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cifically    each    and    every    allegation    therein    con- 
tained and  the  whole  thereof. 

VI. 

Referring  to  Paragraph  YII  of  plaintiff's  third 
cause  of  action  defendants  deny  generally  and  spe- 
cifically each  and  every  allegation  therein  con- 
tained and  the  whole  thereof. 

Answering  Plaintiff's  Fourth  Cause  of  Action 
Herein  Defendants  Admit,  Deny  and  Allege 
as  follows: 

I. 
Referring  to  Paragraph  I  of  plaintiff's  fourth 
cause  of  action  defendants  answer  said  paragraph 
in  the  same  manner  and  with  the  same  force  and 
effect  as  they  answered  paragraphs  I,  II,  III  and 
IX  of  plaintiff's  first  cause  of  action,  as  though 
fully  set  forth  herein  again. 

II. 

Referring  to  Paragraph  II  of  the  fourth  cause 
of  action,  defendants  deny  that  the  bankrupt,  Ve- 
raco,  Inc.,  purchased  and  dealt  \rith  merchandise  on 
credit ;  except  as  expressly  denied  defendants  admit 
each  and  every  allegation  contained  in  said  para- 
graph. 

III. 

Referring  to  Paragraph  III  of  plaintiff's  fourth 
cause  of  [43]  action,  defendants  admit  each  and 
every  allegation  therein  contained  except  that  de- 
fendants deny  that  the  value  of  the  stock  in  trade. 
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fixtures  and  equipment  was  the  sum  of  $18,727.55; 
Defendants  further  deny  that  the  transfer  com- 
plained of  was  not  in  the  ordinary  and  regular 
course  of  business  and  allege  that  said  transfer 
was  in  fact  made  in  the  ordinary  and  regular  course 
of  business. 

IV. 

Referring  to  Paragraph  IV  of  plaintiff's  fourth 
cause  of  action  defendants  admit  each  and  every 
allegation  there  contained  except  that  defendants 
deny  said  transfer  was  fraudulent  and  void  as  to 
creditors  of  the  vendor  and  deny  that  said  transfer 
is  null  and  void  as  to  i^laintiff  herein  and  further 
deny  that  any  such  statements  were  required  by 
Section  5832  or  any  other  section  of  the  Washing- 
ton Bulk  Sales  Law. 

V. 

Referring  to  Paragraph  V  of  plaintiff's  fourth 
cause  of  action  defendants  allege  that  they  have  in- 
sufficient information  or  belief  on  the  subject  suf- 
ficient to  enable  them  to  answer  the  allegations  of 
said  paragraph  and  placing  their  denial  on  that 
ground  deny  generally  and  specifically  each  and 
every  allegation  therein. 

Answering  Plaintiff's  Fifth  Cause  of  Action  Herein 
Defendants  Admit,  Deny  and  Allege  as  follows : 

I. 

Referring  to  Paragraph  I  of  plaintiff's  fifth 
cause  of  action  defendants  reassert  each  and  every 
admission,  denial  and  allegation  of  defendants'  an- 
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swer  to  plaintiff's  first,  second,  third  and  fourth 
causes  of  action  and  incorporate  the  same  as  though 
fully  set  forth  herein  again. 

II. 

Referring  to  Paragraph  II  of  plaintiff's  fifth 
cause  of  action  defendants  deny  that  they  took  pos- 
session of  or  collected  the  accounts  receivable  re- 
ferred to  in  said  paragraph;  that  defendants  have 
insufficient  information  and  belief  to  determine 
whether  profits  [44]  were  made  from  the  operation 
of  said  places  of  business  and  placing  their  denial 
on  that  ground  deny  generally  and  specifically  said 
allegation. 

III. 

Referring  to  Paragraph  III  of  plaintiff's  fifth 
cause  of  action  defendants  deny  generally  and  spe- 
cifically each  and  every  allegation  therein  con- 
tained and  the  whole  thereof. 

Answering  Plaintiff's  Sixth  Cause  of  Action 
Herein  Defendants  Admit,  Deny  and  Allege  as 
follows : 

I. 
Referring  to  Paragraph  I  of  the  sixth  cause  of 
action  defendants  reassert  each  and  every  admis- 
sion, denial  and  allegation  of  defendants'  answer  to 
plaintiff's  first,  second,  third  and  fourth  causes  of 
action  and  incorporate  the  same  as  though  fully 
set  forth  herein  again. 

II. 
Referring  to  Paragraph  II  of  plaintiff's  sixth 
cause  of  action  defendants  deny  generally  and  spe- 
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cifically  each  and  every  allegation  therein  con- 
tained; except  that  defendants  admit  the  defendant 
Lewis  Autrey  was  an  officer  and  director  of  Autrey 
Brothers,  Inc.,  on  November  5,  1953,  and  November 
16,  1953. 

III. 
Referring  to  Paragraph  III  of  plaintiff's  sixth 
cause  of  action  defendants  deny  each  and  every 
allegation  contained  therein  except  that  defendants 
admit  that  defendant  Lewis  Autrey  was  authorized 
to  sign  and  draw  checks  on  a  bank  account  of  the 
bankrupt  located  at  the  Bank  of  America,  West- 
chester Branch,  Los  Angeles,  California. 

IV. 

Referring  to  Paragraph  IV  of  plaintiff's  sixth 
cause  of  action,  defendants  deny  generally  and  spe- 
cifically each  and  eveiy  allegation  therein  con- 
tained except  that  defendants  admit  that  the  bank- 
rupt Veraco,  Inc.,  was  a  sales  outlet  of  defendant 
Autrey  Brothers,  Inc.  [45] 

V. 

Referring  to  Paragraph  V  of  plaintiff's  sixth 
cause  of  action  defendants  deny  generally  and  spe- 
cifically each  and  every  allegation  therein  con- 
tained and  the  whole  thereof. 

VI. 

Referring  to  Paragraph  VI  of  plaintiff's  sixth 
cause  of  action  defendants  deny  generally  and  spe- 
cifically each  and  every  allegation  therein  con- 
tained and  the  whole  thereof. 
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VII. 

Referring  to  Paragraph  VII  of  plaintiff's  sixth 
cause  of  action  defendants  deny  generally  and  spe- 
cifically each  and  every  allegation  therein  con- 
tained and  the  whole  thereof. 

VIII. 

Referring  to  Paragraph  VIII  of  plaintiff's  sixth 
cause  of  action  defendants  deny  generally  and  spe- 
cifically each  and  every  allegation  therein  con- 
tained and  the  whole  thereof. 

IX. 

Referring  to  Paragraph  IX  of  plaintiff's  sixth 
cause  of  action  defendants  allege  that  they  have  in- 
sufficient information  or  belief  on  the  subject  suf- 
ficient to  enable  them  to  answer  the  allegations  of 
said  paragraph  and  placing  their  denial  on  that 
ground  deny  generally  and  specifically  each  and 
every  allegation  therein. 

And  for  a  Second,  Separate  and  Affirmative  De- 
fense to  the  First,  Second,  Third,  Fourth,  Fifth 
and  Sixth  Causes  of  Action  Stated  by  Plain- 
tiff, Defendants  Allege  as  follows: 

I. 

That  on  or  about  the  15th  day  of  June,  1952,  it 
was  agreed  by  and  between  Vernon  W.  Autrey  on 
behalf  of  the  bankrupt  Veraco,  Inc.,  and  Lewis  B. 
Autrey  on  behalf  of  defendant  Autrey  Brothers, 
Inc.,    that   said    defendant    would    furnish    goods, 
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wares  and  merchandise  to  said  bankrupt  on  con- 
signment for  sale  to  the  public.  [46] 

II. 

That  defendant  furnished  to  the  bankrupt  all 
goods,  wares,  and  merchandise  used  and  sold  by 
said  bankrupt  prior  to  November  5,  1953,  except  for 
certain  minor  accessories;  that  said  bankrupt  was 
to  pay  for  the  goods,  wares  and  merchandise  so 
furnished  b}^  defendant  by  depositing  the  proceeds 
of  each  and  every  retail  sale  in  a  bank  account 
maintained  at  the  Bank  of  America,  Westchester 
Branch,  Los  Angeles,  California,  Lewis  B.  Autrey 
to  have  the  power  to  withdraw  funds  from  that 
bank  account  in  order  to  compensate  Autrey  Broth- 
ers, Inc.,  for  the  cost  of  the  goods,  wares  and  mer- 
chandise consigned  to  and  sold  by  the  bankrupt. 

III. 

That  said  bankrupt  sold  said  consigned  goods, 
wares  and  merchandise  to  the  public  at  a  profit,  but 
did  not  deposit  said  proceeds  in  said  bank  account 
nor  compensate  said  Autrey  Brothers,  Inc.,  for  said 
sold  goods;  that  on  the  5th  day  of  November,  1953, 
the  bankrupt  was  indebted  to  defendants  in  excess 
of  the  sum  of  $95,000.00. 

IV. 

That  on  or  about  November  5,  1953,  Veraco,  Inc., 
Vernon  W.  Autrey  and  defendants  entered  into  a 
written  contract,  a  copy  of  which  is  attached  hereto, 
marked  "Exhibit  A"  and  incorporated  herein  by 
reference ;  that  on  or  about  November  16,  1953,  the 
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bankrupt,  Vernon  W.  Autrey  and  defendants  en- 
tered into  a  supplemental  agreement  which 
amended  and  supplemented  the  agreement  of  No- 
vember 5,  1953,  a  copy  of  which  is  attached  hereto, 
marked  "Exhibit  B"  and  incorporated  herein  by 
way  of  reference. 

Y. 
That  the  defendants,  and  each  of  them,  have  at  all 
times  done  and  performed  all  of  the  stipulations, 
conditions  and  agreements  stated  in  said  contract 
to  be  performed  on  their  part  at  the  time  and  in 
the  manner  therein  specified.  [47] 

VI. 

That  the  goods,  w^ares  and  merchandise  remain- 
ing in  each  and  every  retail  outlet  transferred  pur- 
suant to  said  agreement  were  on  consignment 
thereto ;  that  title  to  said  goods,  wares  and  merchan- 
dise remained  in  and  was  in  Autrey  Brothers,  Inc., 
at  the  time  of  said  transfer. 

VII. 

That  by  reason  of  the  premises  said  transfers 
are  not  subject  to  the  Bulk  Sales  Acts  of  the  States 
of  Oregon,  Washington,  Utah  and  California  as 
charged  by  plaintiff  in  his  complaint;  that  said 
transfers  were  not  and  are  not  fraudulent  and  void, 
under  said  acts  nor  under  Section  67(d)  of  the 
National  Bankruptcy  Act. 
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And  for  a  Tliird,  Separate  and  Affirmative  Defense 
to  Plaintiff's  First,  Second,  Third,  Fourth  and 
Fifth  Causes  of  Action,  Defendants  Allege  as 
follows : 

I. 
Defendants  incorporate  allegations  I,  II,  III,  IV, 
V  and  VI  of  their  second  affirmative  defense  as 
though  fully  set  forth  herein  again. 

II. 

That  the  bankrupt,  acting  through  its  president, 
Vernon  W.  Autrey,  fraudulently  concealed  and  di- 
verted the  funds  due  to  Autrey  Brothers,  Inc.,  as 
consignor  from  the  sale  of  said  consigned  merchan- 
dise ;  that  the  defendant  Autrey  Brothers,  Inc.,  con- 
tinued to  consign  goods,  wares  and  merchandise  to 
the  said  bankrupt  during  the  time  period  in  which 
said  diversion  was  taking  place. 

III. 

That  by  virtue  of  Section  2224  of  the  Civil  Code 
of  the  State  of  California  and  by  force  of  law  the 
said  diversion  constituted  the  bankrupt  the  invol- 
untary or  constnictive  Trustee  of  said  funds,  and 
all  other  assets  of  said  bankrupt  for  the  benefit  of 
the  defendants  and  constituted  the  defendants  the 
equitable  owner  thereof.  [48] 

IV. 

That  a  transfer  of  property  to  the  equitable 
owner  thereof  is  not  in  violation  of  the  Bulk  Sales 
Acts  of  the  States  of  Oregon,  Washington,  Utah 
and  California. 
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And  for  a  Fourth,  Separate  and  Affirmative  De- 
fense to  Plaintiff's  First,  Second,  Third, 
Fourth  and  Fifth  Causes  of  Action,  Defend- 
ants Allege  as  follows: 

I. 

That  the  defendants  obtained  the  transfers  al- 
leged by  plaintiff  to  be  fraudulent  in  good  faith 
without   notice   and   for   a   valuable   consideration. 

II. 

That  the  Times-Mirror  Companv  alleged  by 
plaintiif  to  be  the  creditor  whose  rights  plaintiff 
is  exercising  under  Section  70(e)  of  the  National 
Bankruptcy  Act  had  knowledge  of  and  acquiesced 
in  said  transfer. 

III. 

That  in  reliance  upon  the  knowledge  and  acqui- 
escence of  said  Times-Mirror  Company  in  said 
transfer  defendants  expended  sums  they  otherwise 
would  not  have,  in  improving  upon  the  subjects 
which  plaintiff  alleges  to  have  been  fraudulently 
conveyed. 

ly. 

That  by  reason  of  said  knowledge  and  acquies- 
cence of  the  Times-MiiTor  Company  and  by  reason 
of  said  reliance  by  defendants  plaintiff  is  estopped 
from  asserting  the  invalidity  of  said  transfers. 
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And  for  a  Fifth,  Separate  and  Affirmative  Defense 
to  Plaintiff's  First,  Second,  Third,  Fourth,  and 
Fifth  Causes  of  Action,  Defendants  Allege  as 
follows : 

I. 

Defendants  incorporate  allegations  I,  II,  III,  IV, 
V  and  VI  of  their  second  affirmative  defense  as 
though  fully  set  forth  again.  [49] 

II. 

That  in  accordance  with  said  supplemental  agree- 
ment dated  November  16,  1953,  and  in  particular 
Paragraph  IV  thereof  referring  to  the  balance  of 
monies  due  to  defendants;  said  defendants  at- 
tempted and  requested  the  bankrupt  and  Vernon 
W.  Autrey  to  meet  wdth  them  for  the  purpose  of 
making  an  accounting  to  determine  the  balance  due 
them,  the  defendants,  under  said  contract  and  the 
bankrupt  and  Vernon  W.  Autrey  failed  and  refused 
to  meet  for  the  purpose  of  making  such  accounting. 

III. 

That  accordingly  on  January  6,  1954,  defendants 
made  an  accounting  and  determined  that  said  sum 
due  to  them  under  the  terms  of  ''Exhibit  A"  and 
"Exhibit  B"  is  $54,962.28. 

IV. 

That  said  sum  was  due,  owing  and  unpaid  at  the 
time  Veraco,  Inc.,  was  adjudged  bankrupt  and  is 
still  due,  owing  and  unpaid. 
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V. 

That  the  defendants  are  informed  and  believe 
and  on  the  basis  of  such  information  and  belief 
alleged  that  the  defendants  are  the  largest  creditors 
of  the  bankrupt;  that  as  such  the  defendants  were 
entitled  to  the  notice  prescribed  by  the  terms  of 
Section  58(a)  (3)  of  the  Xational  Bankruptcy  Act. 

VI. 

That  the  first  meeting  of  creditors  of  the  bank- 
rupt was  held  August  30,  1954,  at  which  time  the 
plaintiif  herein  was  elected  Trustee;  that  the  de- 
fendants were  not  given  the  notice  required  under 
Section  58(a)  of  the  National  Bankiiiptcy  Act  of 
said  meeting. 

VII. 

That  by  reason  of  the  said  failure  to  give  defend- 
ants said  notice  the  actions  taken  at  said  meeting 
in  electing  plaintiif  Trustee  were  null  and  void  and 
of  no  force  or  effect.  [50] 

VIII. 

That  by  reason  of  the  premises  the  plaintiff 
herein  lacked  capacity  to  commence  and  lacks  ca- 
pacity to  ]jrosecute  this  action. 

And  for  a  Sixth,  Separate  and  Affirmative  Defense 
to  Plaintiff's  Second,  Third,  Fourth  and  Fifth 
Causes  of  Action,  Defendants  Allege  as  follows : 

I. 

Defendants  incorporate  allegations  I,  II,  III,  IV 
and  V  of  their  second  affirmative  defense  as  though 
fully  set  forth  herein  again. 
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II. 

That  the  transfer  made  pursuant  to  said  agree- 
ments constitute  a  preference  by  Veraco,  Inc.,  to  its 
creditors,  the  defendants  herein,  and  that  said  pref- 
erence does  not  constitute  a  fraudulent  conveyance 
under  the  Bulk  Sales  Act  of  the  States  of  Oregon, 
Washington  and  Utah. 

And  for  a  Seventh,  Separate  and  Affirmative  De- 
fense to  Plaintiff's  Fourth  and  Fifth  Causes 
of  Action,  Defendants  Allege  as  follows: 

I. 

Defendants  incorporate  allegations  I,  II,  III,  and 
IV  of  their  second  affirmative  defense  as  though 
fully  set  forth  herein  again. 

II. 

That  defendants  are  informed  and  believe  and 
based  upon  such  information  and  belief  allege  that 
the  Times-Mirror  Company,  the  creditor  whose 
rights  plaintiff  is  exercising  under  Section  70(e) 
of  the  National  Bankruptcy  Act,  rendered  services 
as  distinguished  from  the  furnishing  of  goods, 
wares  and  merchandise,  to  the  bankrupt. 

III. 

That  said  Times-Mirror  Company  is  not  a  cred- 
itor protected  under  the  terms  of  the  Bulk  Sales 
Laws  of  the  States  of  Washington,  Oregon,  Utah 
and  California.  [51] 
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And  for  an  Eighth,  Separate  and  Affirmative  De- 
fense to  Plaintiff's  First,  Second,  Third, 
Fourth,  Fifth  and  Sixth  Causes  of  Action,  De- 
fendants Allege  as  follows: 

I. 

That  defendants  are  informed  and  believe  and 
based  upon  such  information  and  belief  allege  that 
at  all  times  since  the  month  of  December,  1949,  the 
bankrupt,  Veraeo,  Inc.,  has  been  and  still  is  a  corpo- 
ration organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  California,  and  that  sub- 
stantially all,  if  not  all,  of  the  capital  stock  of 
Veraeo,  Inc.,  was  and  is  o^\^led  and  controlled  by 
Vernon  W.  Autrey,  who  at  all  times  mentioned 
herein  was  and  is  an  officer  and  director  of  said 
bankrupt. 

II. 

That  defendants  are  informed  and  believe  and 
based  upon  such  information  and  belief  allege  that 
the  said  bankrupt  in  such  a  way  and  manner  as  to 
the  said  bankrupt  in  such  a  way  and  maner  as  to 
constitute  said  corporation  his,  the  said  Vernon  W. 
Autrey 's,  alter  ego. 

III. 

That  defendants  are  informed  and  believe  and 
based  upon  such  information  and  belief  allege  that 
if  said  Vemon  W.  Autrey  is  made  liable  for  the 
debts  of  said  bankrupt,  the  assets  of  said  bank- 
rupt's Estate  will  exceed  its  liabilities. 
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IV. 

That  by  reason  of  said  dealing  the  personal  assets 
of  said  Vernon  W.  Autrey,  ought,  in  fairness  and 
in  equity,  to  be  applied  to  the  pajTiient  of  the  debts 
of  the  bankrupt,  Veraco,  Inc.,  before  the  Estate  of 
said  bankrupt  attempts  to  enforce  alleged  causes 
of  action  against  the  defendants  herein. 

And  for  a  Ninth,  Separate  and  Affimiative  De- 
fense to  Plaintiff's  Sixth  Cause  of  Action,  De- 
fendants allege  as  follows:  [52] 

I. 

That  if  the  transfers  complained  of  by  plaintiff 
were  fraudulent  under  the  provisions  of  Section 
67(d)  of  the  National  Bankruptcy  Act,  defendants 
allege  that  said  defendants  were  and  are  good  faith 
bona  fide  purchasers  of  the  assets  transferred  for  a 
present  fair  equivalent  value. 

II. 

That  if  the  consideration  given  by  defendants  is 
detennined  to  be  less  than  fair,  said  defendants 
allege  their  right  to  retain  the  property  so  trans- 
ferred as  security  for  repayment  as  provided  in 
Section  67(d)  (6)  of  the  National  Bankruptcy  Act. 

Counter-Claim 

For  counter-claim  against  plaintiffs,  defendants 
complain  and  allege: 

I. 
Defendants  incoiporate  Paragraphs  I,  II,  III, 
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IV,  V,  and  YI  of  the  second  affirmative  defense  as 
though  fully  set  forth  herein  again. 

II. 

That  there  is  now  due,  owing  and  unpaid  to  de- 
fendants, the  sum  of  $54,962.28,  from  the  bankrupt, 
Veraco,  Inc. 

Wherefore,  defendants  pray: 

1.  That  plaintiff  take  nothing  by  his  action; 

2.  That  defendants  be  awarded  their  costs  of 
suit ; 

3.  That  the  bankrupt,  Veraco,  Inc.,  be  declared 
the  alter  ego  of  Vernon  W.  Autrey  and  that  said 
Vernon  W.  Autrey  be  made  liable  for  the  debts  and 
liabilities  of  said  bankrupt; 

4.  For  judgment  against  the  said  Veraco,  Inc., 
and  its  alter  ego,  Vernon  W.  Autrey,  in  the  sum  of 
$54,962.28,  together  with  interest  from  the  due  date 
therein;  and  [53] 

5.  For  such  other  and  further  relief  as  to  the 
Court  seems  just  and  proper. 

ZEMAN,  HERTZBERG  & 
SCHEKMAN, 

By  /s/  [Indistinguishable], 

Attorneys  for  Defendants. 
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EXHIBIT  "A" 

Memorandum  Agreement 

November  5,  1953. 

Lewis  Autrey  and  Vernon  Autrey  hereby  agree  as 
follows : 

1.  Each  releases  the  other  from  the  interest  that 
each  has  or  may  have  in  the  businesses  kno\vn 
as  Autrey  Bros.,  Inc.,  dba  Sleep  E  Z  Mattress  Co. 
and  Veraco,  Inc. 

2.  Vernon  Autrey  hereby  agrees  to  deliver  the 
possession  to  Lewis  Autrey  the  following  stores  as 
of  November  9,  1953 : 

(a)  2039  W.  Pico,  Los  Angeles. 

(b)  17113  Bellflower  Blvd.,  Bellflower. 

(c)  11950  E.  Gai-vey  Blvd.,  El  Monte. 

(d)  850  S.  Main  St.,  Salt  Lake  City. 

(this  as  soon  as  possible  but  not  later 
than  November  15,  1953.) 

3.  Vernon  Autrey  hereby  agrees  that  he  is  in- 
debted to  Lewis  Autrey  in  the  sum  of  approxi- 
mately $95,000.00. 

4.  Lewis  Autrey  agrees  to  credit  Vernon  Autrey 
witli  the  book  value  of  merchandise  contained  in  the 
above  stores,  including  trucks  and  equipment  at  fair 
market  value. 

5.  The  balance,  if  any,  to  be  paid  in  the  follow- 
ing manner:  $7,000.00  by  Nov.  10,  '53;  $7,000.00  by 
Nov.  16,  '53 ;  $7,000.00  by  Nov.  21,  '53. 
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6.  The  balance,  if  any,  to  be  paid  in  t^Yelve 
equal  monthly  pa^inents. 

7.  Vernon  Autrey  to  discontinue  the  use  of  the 
name  Sleep  E  Z  Mattress  Co.  within  six  months  of 
this  date. 

8.  Vernon  Autrey  to  pay  all  bills  incurred  as  to 
each  store  as  of  the  date  of  delivery  of  possession. 

9.  Wherever  the  name  Vernon  Autrey  appears 
herein  the  name  Veraco,  Inc.,  is  likewise  included. 

VERNON  W.  AUTREY. 

As  to  leases  on  the  stores  mentioned,  Lewis  Au- 
trey agrees  to  save  and  hold  harmless  Vernon  Au- 
trey as  to  any  future  liability. 

Likewise,  wherever  the  name  Lewis  Autrey  ap- 
pears herein  the  name  of  Autrey  Bros.,  Inc.,  dba 
Sleep  E  Z  Mattress  Co.  is  included. 

All  parties  hereto  hereby  agree  not  to  molest  each 
other  or  cause  any  trouble  for  each  other. 

All  bills  that  may  be  due  in  any  of  the  stores 
incurred  by  Vernon  Autrey  must  be  paid  by  him. 

Dated  at  Santa  Monica  this  5th  day  of  Novem- 
ber, 1953. 

/s/  LEWIS  B.  AUTREY, 

/s/  VERNON  W.  AUTREY. 

Witnessed  by : 

SAMUEL  SCHEKMAN, 

ROBERT  SILVER.  [55] 
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EXHIBIT  ''B" 

Supplemental  Agreement 

November  16th,  1953. 

Supplementing  agreement  entered  into  on  No- 
vember 5,  1953,  by  and  between  the  parties  signa- 
tory hereto,  it  is  agreed  as  follows: 

1.  That  in  addition  to  the  stores  enumerated  in 
paragraph  (2)  of  the  agreement  of  November  5th, 
1953,  the  following  stores  shall  be  included: 

e.  2800  N.  E.  Sandy  Blvd.,  Portland,  Oregon. 

f.  5311  S.  Tacoma  Way,  Tacoma,  Washington. 

g.  7808  Aurora  Blvd.,  Seattle,  Washington. 

2.  Lewis  B.  Autrey  agrees  to  credit  Vernon  W. 
Autrey  with  the  following,  in  addition  to  credits 
agreed  upon  in  paragraph  (4)  of  the  agreement  of 
November  5th,  1953; 

Prepaid  Rents   $  1,100.00 

Signs    1,500.00 

Equity  in  Trucks   3,000.00 

Covers  for  Trucks 500.00 

Utility  Deposits    200.00 

Reserves  with  Finance  Co 5,000.00 

Inventory  in  Stores   24,000.00 

Provided,  however,  that  the  figures  may  be  adjusted 
to  conform  to  actual  figures  determined  upon  the 
taking  of  physical  inventory  at  book  value,  and  the 
verification  of  the  utility  deposits  and  reserves  witli 
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tlie   finance   companies.   All  the   other  figures   are 
agreed  upon. 

3.  Lewis  B.  Autrey  agrees  to  pay  all  bills  now 
due  for  advertising,  current  taxes,  payroll  and  op- 
erating expenses  and  to  deduct  said  payments  from 
the  credit  determined  as  above.  Contingent  taxes 
from  past  operations  shall  be  paid  by  Vernon  W. 
Autrey. 

4.  In  consideration  of  the  above,  the  said  Ver- 
non W.  Autrey  shall  not  be  required  to  make  any 
further  payments  as  provided  for  in  paragraph  (5) 
of  the  agreement  of  November  5th,  1953,  but  the 
balance  if  any,  shall  be  i:)aid  in  12  equal  monthly 
installments  as  provided  in  paragraph  (6)  of  said 
agreement.  Said  payments  to  start  30  days  after 
agreement  between  the  parties  of  the  correctness  of 
the  final  statement.  [56] 

5.  Paragraph  (8)  of  the  agreement  dated  Novem- 
ber 5th,  1953,  shall  not  apply  as  to  the  three  stores 
herein  enumerated. 

6.  In  all  other  respects  the  agreement  entered 
into  on  November  5th,  1953,  shall  be  and  remain  in 
full  force  and  effect. 

Dated  at  Beverly  Hills,  California,  this  16th  day 
of  November,  1953. 

/s/  LEWIS  B.  AUTREY, 

/s/  VERNON  W.  AUTREY. 
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Witnessed  by: 

/s/  ROBERT  SILVER, 
/s/  HARRY  TRAUB. 

Duly  verified. 

Affidavit  of  service  by  mail  attached. 

[Endorsed] :     Filed  December  6,  1954.  [57] 


[Title  of  District  Court  and  Cause.] 

AMENDED  AND  SUPPLEMENTAL 
COMPLAINT 

The  plaintiff  for  his  cause  of  action,  leave  having 
first  been  obtained  to  file  an  amended  and  supple- 
mental complaint  joining  Sleep  E-Z  Mattress  Co., 
a  California  corporation,  as  an  additional  party 
defendant,  complains  of  the  defendants  and  alleges : 

I. 

That  he  reiterates  and  restates  each  and  every 
allegation,  statement  and  charge  contained  in  his 
First  to  Sixth  Cause  of  Action,  inclusive,  as  set 
forth  in  the  plaintiif's  oiiginal  complaint,  and 
makes  them  and  each  of  them  a  part  hereof  by  ref- 
erence to  the  same  extent  and  with  the  same  effect 
as  though  each  and  every  one  of  said  causes  of  ac- 
tion were  specifically  set  [61]  forth  herein. 

II. 

That  at  all  times  subsequent  to  October  19,  1954, 
the  defendant  Sleep  E-Z  Mattress  Co.,  was,  since 
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has  been  and  still  is  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
State  of  California,  and  that  all  of  the  capital  stock 
in  said  defendant  Sleep  E-Z  Mattress  Co.  is  owned 
and  controlled  by  the  defendants  Autrey  Brothers, 
Inc.,  Lewis  Autrey  and  Stella  Autrey. 

III. 

That  the  defendant  Sleep  E-Z  Mattress  Co.  was 
incorporated  by  the  defendants,  Autrey  Brothers, 
Inc.,  Lewis  Autrey  and  Stella  Autrey,  after  the 
above-entitled  action  had  been  filed  in  this  Court 
and  summons  issued,  and  that  said  defendant  Sleep 
E-Z  Mattress  Co.  is  wholly  owned  and  controlled 
by  the  defendants  Autrey  Brothers,  Inc.,  Lewis 
Autrey  and  Stella  Autrey,  and  the  actual  manage- 
ment of  its  business  is  under  the  domination  and 
control  of  the  defendant  Lewis  Autrey,  who  is  also 
known  as  Buster  Autrey. 

IV. 

That  the  defendant  Lewis  Autrey  was  subpoenaed 
to  give  his  deposition  in  the  above-entitled  action  at 
the  office  of  Craig,  Weller  &  Laugharn,  817,  111 
West  7th  Street,  Los  Angeles,  California,  on  De- 
cember 15,  1954,  at  the  hour  of  10:00  a.m.  on  said 
date ;  that  at  the  request  of  the  defendants,  the  tak- 
ing of  said  deposition  was  continued  to  December 
22,  1954,  at  10 :00  a.m. 

V. 

That  said  deposition  was  partially  taken  on  De- 
cember 22,  1954,  and  was  adjourned  to  January  6, 
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1955,  for  the  purpose  of  giving  the  defendant  Lewis 
Autre}^  an  oportunity  to  produce  certain  records 
which  he  did  not  have  with  him  on  December  22, 
1954;  that  during  the  recess  in  the  taking  of  said 
dei^osition,  [62]  the  defendants  herein,  Autrey 
Brothers,  Inc.,  Lewis  Autrey  and  Stella  Autrey, 
caused  a  transfer  to  be  made  of  all  of  the  retail 
stores  set  forth  in  the  original  complaint  filed 
herein  to  Sleep  E-Z  Mattress  Co.  entirely  without 
consideration,  and  with  the  intent  and  purpose  on 
the  part  of  said  defendants  and  said  Sleep  E-Z 
Mattress  Co.  to  hinder,  delay  or  defraud  creditors 
of  the  bankrupt,  Veraco,  Inc.,  and  the  plaintiff 
herein  as  Trustee  in  bankruptcy  for  its  bankrupt 
estate,  and  for  the  purpose  of  rendering  any  judg- 
ment obtained  by  the  plaintiff  herein  against  said 
defendants  Autrey  Brothers,  Inc.,  Lewis  Autrey 
and  Stella  Autrey  ineffective ;  that  said  transfer  of 
said  retail  outlets  was  made  on  or  about  January 
1,  1955,  and  was  made  pursuant  to  a  conspiracy, 
confederation  and  common  design  on  the  part  of 
the  defendants,  Autrey  Brothers,  Inc.,  Lewis  Au- 
trey and  Stella  Autrey  and  the  Sleep  E-Z  Mattress 
Co.  to  hinder,  delay  or  defraud  the  plaintiff  herein 
and  the  creditors  of  Veraco,  Inc. 

And  for  a  Second  and  Separate  Cause  of  Action  as 
Amended,  Plaintiff  Alleges: 

I. 

That  he  reiterates  and  restates  each  and  every 
allegation,  statement  and  charge  contained  in  the 
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first   cause   of  action  in   this   amended   complaint, 
and  makes  tliem  a  part  hereof  by  reference. 

II. 

That  further  pursuant  to  the  conspiracy,  confed- 
eration and  common  design  set  forth  in  plaintiff's 
amended  complaint,  the  defendants  Lewis  Autrey, 
Stella  Autrey  and  Autrey  Brothers,  Inc.,  caused 
the  home  situated  in  the  County  of  Los  Angeles, 
State  of  California,  owned  by  the  defendants 
Lewis  Autrey  and  Stella  Autrey,  on  which  they  had 
a  homestead  declaration  in  the  amount  [63]  of 
$12,500.00,  and  which  was  encumbered  by  a  trust 
deed  in  the  sum  of  $2,500.00,  to  be  further  encum- 
bered by  borrowing  $5,000.00  in  cash  thereon,  and 
placing  a  subsequent  trust  deed  thereon,  and  bor- 
rowed the  additional  sum  of  $30,000.00  on  real  prop- 
erty owned  and  controlled  by  the  defendant  Autrey 
Brothers,  Inc.,  and  concealed  or  secreted  the  cash 
derived  from  said  loans,  all  for  the  purpose  of  ren- 
dering said  defendants  proof  against  execution  to 
enforce  any  judgment  which  might  be  obtained  by 
the  plaintiff  herein  against  them,  the  said  defend- 
ants. 

III. 

That  plaintiff  fears  that  unless  a  Receiver  is  ap- 
pointed to  take  possession  of  the  assets  of  the  de- 
fendants herein,  said  defendants  will  further  en- 
cumber, dissipate  or  otherwise  dispose  of  the  assets 
belonging  to  them  or  to  the  Sleep  E-Z  Mattress 
Co.,  Inc.,  for  the  purpose  of  rendering  any  judg- 
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ment  whicli  this  Court  might  make,  empty  and  in- 
effectual. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendants  and  each  of  them  as  follows: 

1.  On  the  first  cause  of  action  for  the  sum  of 
$20,346.03,  together  with  interest  on  said  sum  from 
November  5,  1953,  at  7%  per  annum, 

2.  On  the  second  cause  of  action  for  the  sum  of 
$15,395.36,  with  interest  on  said  sum  from  Novem- 
bei'  5,  1953,  at  7%  per  annum. 

3.  On  the  third  cause  of  action  for  the  sum  of 
$21,846.68,  together  with  interest  on  said  sum  from 
November  16,  1953,  at  7%  per  annum. 

4.  On  the  fourth  cause  of  action  for  the  sum  of 
$18,727.55  at  the  rate  of  7%  per  annum  from  No- 
vember 16,  1953,  at  the  rate  of  7%  per  annum. 

5.  On  the  fifth  cause  of  action,  that  in  the  event 
judgment  is  rendered  in  favor  of  the  plaintiff,  an 
accounting  be  [64]  had  between  the  plaintiff  and 
defendants  herein,  and  a  Master  be  appointed  to 
take  such  account  and  ascertain  the  amount  due 
plaintiff*  from  the  defendants  herein  imder  such  ac- 
counting, and  that  the  plaintiff  have  and  recover 
judgment  against  the  defendants  for  the  amount 
of  such  accounting. 

6.  On  the  sixth  cause  of  action,  for  judgment 
against  the  defendants  for  the  sum  of  $76,315.62, 
together  with  interest  on  said  sum  from  November 
16,  1953,  at  7%  per  annum. 
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7.  On  the  first  cause  of  action  of  plaintiff's 
amended  and  supplemental  complaint,  that  the 
transfers  set  forth  in  Paragraph  V  of  said 
amended  supplemental  complaint  be  decreed  to  be 
null  and  void,  and  of  no  force  and  effect  as  against 
creditors  of  Veraco,  Inc.,  and  the  plaintiff  as  Trus- 
tee in  bankruptcy  of  its  bankrupt  estate,  and  by 
reason  of  the  fraudulent  conduct  on  the  part  of  the 
defendants  herein,  the  plaintiff  be  awarded  puni- 
tive damages  in  the  sum  of  $10,000.00  against  the 
defendants  and  each  of  them,  under  the  provisions 
of  Section  3294  of  the  Civil  Code  of  California. 

8.  On  the  plaintiff's  second  and  separate  cause 
of  action  as  amended,  a  Receiver  be  appointed  by 
order  of  this  Court  to  take  possession  of  the  places 
of  business  transferred  to  the  defendant  Sleep  E-Z 
Mattress  Co.,  by  the  defendants  Autrey  Brothers, 
Inc.,  Lewis  Autrey  and  Stella  Autrey  to  preserve 
the  same  against  fui-ther  fraudulent  transfers  and 
other  dispositions  by  said  defendants. 

9.  That  the  plaintiff  have  such  other  and  further 
relief  as  the  Court  may  deem  just  and  equitable  in 
the  premises,  and  that  he  have  and  recover  his 
costs  and  disbursements  herein. 

BUCHALTER,     NEMER     &     FIELDS     AND 
CRAIG,  WELLER  &  LAUGHARN, 

By  /s/  THOMAS  S.  TOBIN, 

Attorneys  for  Plaintiff. 
Duly  verified. 
Lodged  February  9,  1955. 
[Endorsed] :     Filed  March  2,  1955.  [65] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  AMENDED  AND 
SUPPLEMENTAL  COMPLAINT 

Comes  now  the  defendant  Sleep  E-Z  Mattress  Co., 
a  California  corporation  and  answering  plaintiff's 
amended  and  supplemental  complaint  on  file  herein 
admits,  denies  and  alleges  as  follows,  to  wit : 

I. 

Answering  the  allegations  of  Paragraph  I  of  said 
amended  and  supplemental  complaint,  this  defend- 
ant denies  generally  and  specifically  each,  every,  all 
and  singular  the  allegations  in  said  paragraph  con- 
tained and  does  hereby  incorporate  herein  by  refer- 
ence the  answer  of  the  other  defendants  to  the  first 
to  sixth  causes  of  action,  inclusive,  as  set  forth  in 
the  answer  of  the  other  defendants  and  makes  said 
answer  a  part  hereof  by  reference  to  the  same  ex- 
tent and  with  the  same  legal  force  and  effect  as 
though  each  and  every  one  of  said  answers  were 
specifically  set  forth  herein.  [67] 

II. 

Answering  the  allegations  of  Paragraph  II  of 
said  amended  and  supplemental  complaint,  other 
than  admitting  the  incorporation  of  Sleep  E-Z  Mat- 
tress Co.,  on  October  19,  1954,  this  defendant  denies 
generally  and  specifically  each,  eveiy,  all  and  sin- 
gular the  other  allegations  in  said  paragraph  con- 
tained. 

III. 

Answering  the  allegations  of  Paragraph  III  of 
said  amended  and  supplemental  complaint,  this  de- 
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fendant  is  without  sufficient  knowledge,  informa- 
tion or  belief  to  enable  it  to  answer  the  allegations 
of  said  paragraph  and  placing  its  denials  upon  said 
ground,  denies  generally  and  specifically  each, 
every,  all  and  singular  the  allegations  in  said  para- 
graph contained. 

IV. 
Answering  the  allegations  of  Paragraphs  IV  and 
V  of  said  amended  and  supplemental  complaint, 
this  defendant  is  without  sufficient  knowledge  or  in- 
foiTQation  to  enable  it  to  answer  the  allegations  of 
said  paragraphs  and  based  upon  said  lack  of  knowl- 
edge, this  defendant  denies  generall.y  and  specifi- 
cally each,  every,  all  and  singular  the  allegations 
contained  in  said  paragraphs  IV  and  V. 

Answering  Plaintiff's  Alleged  Second  and  Separate 
Cause  of  Action,  This  Defendant  Admits,  De- 
nies and  Alleges  as  follows,  to  wit : 

I. 

Denies  generally  and  specifically  each,  every,  all 
and  singTilar  the  allegations  contained  in  Paragraph 

I  of  said  second  alleged  cause  of  action. 

II. 

Denies  generally  and  specifically  each,  every,  all 
and  singailar  the  allegations  set  forth  in  Paragraph 

II  of  said  second  alleged  cause  of  action. 

III. 

Denies  generally  and  specifically  each,  every,  all 
and  singular  the  allegations  contained  in  Paragraph 

III  of  said  second  alleged  cause  of  action. 
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Wherefore,  this  defendant  prays  that  plaintiff 
take  nothing  by  his  [68]  complaint  herein  and  that 
this  defendant  may  be  hence  dismissed,  together 
with  judgment  for  its  costs  and  disbursements  of 
suit  herein  incurred. 

/s/  BERTRAM  H.  ROSS, 

Attorney  for  Defendant  Sleep  E-Z  Mattress  Co.,  a 
California  Corporation. 

Duly  verified. 

Affidavit  of  service  by  mail  attached. 

[Endorsed] :     Filed  March  22,  1955.  [69] 


In  the  District  Court  of  the  United  States, 

Southern  District  of  California,   Central  Division 

Civil  No.  17354-TC 

FRANK  M.  CHICHESTER,  as  Tmstee  in  Bank- 
ruptcy for  the  Estate  of  Veraco,  Inc.,  dba  Air- 
est  Mattress  Co.,  Bankrupt, 

Plaintiff, 

vs. 

AUTREY  BROTHERS,  INC.,  LEWIS  AU- 
TREY,  STELLA  AUTREY  and  SLEEP  E-Z 
MATTRESS   CO.,   a   California   Corporation, 

Defendants. 

JUDGMENT  AND  DECREE  FOR  PLAINTIFF 
ON  PLAINTIFF'S  AMENDED  AND  SUP- 
PLEMENTAL COMPLAINT 
The  above-entitled  action  coming  on  for  hearing 

before  the  undersigned  Judge  of  the  above-named 
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Court  on  January  11,  1956,  at  10:00  a.m.  on  said 
date,  pursuant  to  notice,  the  plaintiff  appearing  in 
person  and  by  his  attorneys,  Messrs.  Craig,  Weller 
&  Laugharn,  Thomas  S.  Tobin  of  counsel,  and 
Buchalter,  Nemer  &  Fields,  Murray  M.  Fields  of 
counsel,  and  the  defendants  Autrey  Brothers,  Inc., 
Lewis  Autrey,  Stella  Autrey  and  Sleep  E-Z  Mat- 
tress Co.,  appearing  by  their  attorney,  Bertram  H. 
Ross,  and  testimony  having  been  taken  and  evidence 
having  been  received,  and  the  Court  being  fully 
advised  in  the  i3 remises,  finds: 

That  the  bankrupt,  Yeraco,  Inc.,  was  and  now  is 
a  corporation  organized  and  existing  under  and  by 
virtue  of  the  [76]  laws  of  the  State  of  California, 
and  doing  business  in  Los  Angeles  County,  State  of 
California,  and  elsewhere,  as  Veraco,  Inc.,  also 
doing  business  as  Airest  Mattress  Co. 

That  at  all  times  herein  mentioned,  the  defend- 
ant Autrey  Brothers,  Inc.,  was  and  is  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California,  and  that  all,  or  sub- 
stantially all,  of  the  capital  stock  of  Autrey  Broth- 
ers, Inc.,  was  and  is  owned  and  controlled  by  the 
defendants  Lewis  Autrey  and  Stella  Autrey  who 
were  and  are  husband  and  wife,  and  who  were  and 
are  officers  and  directors  of  the  defendant  Autrey 
Brothers,  Inc. 

The  Court  finds  that  on  November  9,  1953,  and 
for  a  long  time  prior  thereto,  the  bankrupt  Veraco, 
Inc.,  was  engaged  as  a  retail  merchant  selling  mat- 
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tresses  and  other  bedding  equipment  at  retail  at 
certain  stores  located  at  No.  2039  W.  Pico  Boule- 
vard, Los  Angeles,  California;  17113  Bellflower 
Boulevard,  Bellflower,  California;  11950  E.  Gar- 
vey  Boulevard,  El  Monte,  California,  and  with  out- 
lets outside  of  the  State  of  California  at  No.  2800 
N.  E.  Sand}^  Boulevard,  Portland,  Oregon;  5311 
S.  Tacoma  Way,  Tacoma,  Washington;  7808  Au- 
rora Boulevard,  Seattle,  Washington,  and  850 
South  Main  Street,  Salt  Lake  City,  Utah,  and  was 
purchasing  and  dealing  with  said  merchandise  on 
credit. 

The  Court  further  finds  that  in  the  States  of 
California,  Oregon,  Washington  and  Utah,  there 
were  at  all  times  herein  mentioned  certain  statutes 
requiring  acts  either  by  publication  or  notice  by 
registered  mail  to  all  creditors  of  a  retail  merchant 
of  a  proposed  transfer  of  his  stock  in  trade,  or  any 
substantial  portion  thereof,  in  order  to  make  said 
proposed  transfers  valid  as  against  existing  credi- 
tors, and  that  in  none  of  the  instances  of  the  trans- 
fers hereinafter  described  were  any  of  said  Bulk 
Sales  Laws  attempted  to  be  complied  with  by  the 
defendants  herein,  or  any  of  them.  [77] 

The  Court  further  finds  that  on  November  9, 
1953,  the  bankrupt,  Veraco,  Inc.,  transferred  to  the 
defendants  Lewis  Autrey  and  Autrey  Brothers, 
Inc.,  the  entire  stock,  fixtures,  equipment  and  trucks 
belonging  to  the  retail  stores  owned  and  operated 
by  said  bankrupt,  Veraco,  Inc.,  located  at  No.  2039 
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W.  Pico  Boulevard,  Los  Angeles,  California; 
17113  Bellflower  Boulevard,  Bellflower,  California; 
11950  E.  Garvey  Boulevard,  El  Monte,  California, 
and  850  S.  Main  Street,  Salt  Lake  City,  Utah,  in  re- 
sponse to  certain  threats  made  by  the  defendant 
Lewis  Autrey  on  behalf  of  Autrey  Brothers,  Inc., 
against  the  president  of  the  bankrupt  corporation, 
Yeraco,  Inc.,  to  falsely  accuse  him,  the  said  Vernon 
Autrey,  of  embezzlement  and  misapjjropriation  of 
funds  belonging  to  Autrey  Brothers,  Inc.,  and  to 
cause  a  criminal  prosecution  to  be  instituted 
against  him  in  the  State  of  California;  that  acting 
under  duress  and  over  night,  and  without  compli- 
ance with  the  provisions  of  Section  3440  of  the 
Civil  Code  of  California  insofar  as  the  California 
stores  were  concerned,  or  with  Title  25,  Chap.  2, 
Sec.  1  of  the  L'tah  Bulk  Sales  Law,  and  with  the 
intent  and  purpose  on  the  part  of  the  bankrupt 
Yeraco,  Inc.,  to  hinder,  delay  or  defraud  its  cred- 
itors both  present  and  future,  said  bankrupt  trans- 
ferred the  retail  outlets  hereinbefore  described  to 
the  defendants  Autrey  Brothers,  Inc.,  and  Lewis 
Autrey. 

The  Court  further  finds  that  on  November  16, 
1953,  the  bankrupt  Yeraco,  Inc.,  likewise  trans- 
ferred retail  outlets  located  at  Xo.  2800  N.  E. 
Sandy  Boulevard,  Portland,  Oregon;  5311  S.  Ta- 
coma  Way,  Tacoma,  Washington,  and  7808  Aurora 
Boulevard,  Seattle,  Washington,  to  the  defendants 
Autrey  Brothers,  Inc.,  and  Lewis  Autrey,  and  that 
at  the  time  that  all  of  said  transfers  were  effectu- 
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ated  the  bankrupt  was  indebted  to  and  continu- 
ously since  said  transfers  has  been  indebted  to  the 
Times-Mirror  Co.  of  Los  Angeles,  California,  in  the 
sum  of  $2,465.87,  no  part  of  [78]  which  has  been 
paid. 

The  Couii:  further  finds  that  after  the  above-en- 
titled action  was  at  issue,  the  dei30sition  of  Lewis 
Autrey  was  taken  at  the  office  of  Messrs.  Craig, 
Weller  &  Laugharn,  attorneys  for  the  plaintiff, 
under  the  provisions  of  the  Federal  Rules  of  Civil 
Procedure,  beginning  on  December  22,  1954;  that  at 
the  onset  of  the  taking  of  said  deposition,  the  de- 
fendant Lewis  Autrey  testified  that  the  merchan- 
dise transferred  in  accordance  with  the  description 
in  the  plaintiff's  complaint  was  merchandise  in  the 
bankrupt's  place  of  business  on  consignment,  and 
that  he  did  not  have  the  consignment  agreements 
with  him  but  could  produce  the  same  at  an  ad- 
journed hearing  of  the  taking  of  his  deposition; 
that  said  deposition  was  accordingly  recessed  to 
January  6,  1955,  to  give  the  defendant  Lewis  Au- 
trey an  opportunity  to  produce  said  consignment 
agreements;  that  on  or  about  the  1st  day  of  Octo- 
ber 19,  1954,  while  the  suit  herein  was  pending,  the 
defendants  Lewis  Autrey  and  Stella  Autrey  had 
caused  to  be  incorporated  under  the  laws  of  the 
State  of  California,  the  defendant  Sleep  E-Z  Mat- 
tress Co.,  which  corporation  had  no  assets  and  no 
issued  capital  stock;  that  during  the  recess  in  the 
taking  of  the  deposition  of  Lewis  Autrey,  the  de- 
fendant  Lewis   Autrey   caused   to   be   transferred 
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all  of  the  heretofore  fraudulently  conveyed  assets 
to  the  defendant  Sleep  E-Z  Mattress  Co.,  which 
thereui3on  made  another  transfer  of  the  same  to 
another  corporation  known  as  C.A.C.  Corporation, 
which  subsequently  filed  a  petition  in  bankmptcy 
in  the  United  States  District  Court  for  the  South- 
ern District  of  California,  has  been  adjudicated  a 
bankrupt  and  is  now  in  the  process  of  administra- 
tion of  this  Court. 

The  Court  further  finds  that  by  reason  of  the 
actions  of  the  defendants  herein  in  transferring 
assets  of  the  bankrupt  corporation  from  one  corpo- 
ration to  another,  owned  and  controlled  by  the  de- 
fendants herein,  creditors  of  Yeraco,  Inc.,  were  hin- 
dered, [79]  delayed,  defrauded  and  damaged  in  the 
sum  total  of  $76,315.62,  and  that  by  reason  of  the 
fraud  practiced  upon  creditors  of  Veraco,  Inc.,  the 
plaintiff  is  entitled  to  exemplary  damages  against 
the  defendants  under  the  provisions  of  Section  3294 
of  the  Civil  Code  of  California  in  the  sum  of 
$10,000.00. 

The  Court  further  finds  that  a  decree  seeking  to 
avoid  said  transfers  would  be  useless  and  fruitless 
inasmuch  as  the  assets  so  transferred  have  now 
passed  by  operation  of  law  to  the  Trustee  in  bank- 
ruptcy of  the  ultimate  transferee,  C.A.C.  Corpora- 
tion, which  w^as  not  a  party  to  the  above-entitled 
action,  and  that  the  only  relief  than  can  be  accorded 
to  plaintiff  herein  is  in  the  form  of  a  money  judg- 
ment against  the  defendants  herein,  without  preju- 
dice to  the  rights  of  the  plaintiff  herein  to  file  and 
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assert  a  claim  in  the  bankruptcy  proceeding  of  the 
C.A.C.  Corporation,  bankrupt,  based  on  this  judg- 
ment. 

That  the  Court  further  finds  that  no  evidence 
was  offered  in  support  of  defendants'  counterclaim 
against  the  plaintiff  herein. 

The  Court  concludes  that  it  has  jurisdiction  over 
the  persons  of  the  defendants  herein  under  and  by 
virtue  of  Section  70(e)  of  the  National  Bankruptcy 
Act,  and  Section  3439.01,  et  seq.  of  the  Civil  Code  of 
California,  Title  25,  Chap.  2,  Sections  1,  2,  3  and 
4  of  the  Bulk  Sales  Law  of  the  State  of  Utah,  Sec- 
tions 79.010,  10.020,  79.030  and  79.040  of  the  Re- 
vised Statutes  of  Oregon,  and  Title  37,  Chap.  2, 
Sections  5832,  5833,  5834  and  5835  of  Remington's 
Revised  Statutes  of  Washington,  to  set  aside  and 
avoid  the  transfers  hereinbefore  complained  of; 
and  to  grant  such  other  and  further  relief  as  the 
Court  may  deem  just  and  equitable  in  the  event  void 
transfers  take  place  in  violation  of  said  Bulk  Sales 
Laws. 

The  Court  concludes  that  the  plaintiff  is  entitled 
to  judgment  against  the  defendants,  and  each  of 
them,  in  the  sum  [80]  total  of  $86,315.62  actual  and 
exemplary  damages,  together  with  interest  on  said 
sum  at  the  rate  of  7%  per  annum  from  the  date  of 
the  filing  of  the  above-entitled  action,  together  with 
all  of  the  })laintiff 's  costs  and  disbursements  herein, 
to  be  taxed  and  allowed  by  the  Clerk  of  this  Court, 
and  that  judgment  should  be  entered  accordingly. 


Frank  M.  Chichester,  etc.  75 

In  consideration  of  the  forogoini;-,  and  on  motion 
of  Messrs.  Craig,  Weller  &  Laugharn,  Thomas  S. 
Tobin  of  counsel,  and  Buchalter,  Nemer  &  Fields, 
Murray  M.  Fields  of  counsel,  it  is 

Ordered,  Adjudged  and  Decreed,  that  the  plain- 
tiff have  and  recover  judgment  against  the  defend- 
ants, and  each  of  them,  in  the  sum  of  $86,315.62, 
together  with  interest  on  said  sum  from  the  date 
of  the  tiling  of  the  original  complaint  herein  at  the 
rate  of  7%  per  annum,  together  with  all  of  the 
plaintiff's  costs  and  disbursements  herein  to  be 
taxed  and  allowed  by  the  clerk,  and  defendants' 
counterclaim  to  be  denied. 

Done  at  Los  Angeles,  in  the  Southem  District  of 
California,  this  20th  day  of  February,  1956. 

/s/  THURMOND  CLARKE, 

United  States  District  Judge. 


To  the  Defendants  Above  Named,  and  to  Bertram 
H.  Ross,  Esq.,  Their  Attorney: 

Please  Take  Notice  that  on  the  10th  day  of  Feb- 
ruary, 1956,  the  undersigned  attorneys  for  the 
plaintiff  lodged  the  foregoing  judgment  and  de- 
cree with  Honorable  Thurmond  Clarke,  United 
States  District  Judge,  for  signing.  Unless  you  tile 
written  objections  to  the  signing  of  the  same  within 
five  (5)  days  after  service  of  this  notice  upon  you, 
the  same  will  be  signed  and  entered. 
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Dated:  February  10,  1956. 

CRAia,  WELLER  & 
LAUGHARN, 

By  /s/  THOMAS   S.  TOBIN, 

Attorneys  for  Plaintiff. 

Affidavit  of  service  by  mail  attached. 

Lodged  February  13,  1956. 

[Endorsed] :     Filed    and    entered    February    20, 
1956.  [81] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Autrey  Brothers, 
Inc.,  Lewis  Autrey,  Stella  Autrey  and  Sleep  E-Z 
Mattress  Co.,  a  California  corporation,  defendants 
above  named,  hereby  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  judgment  entered  in  this  action  on  February 
20th,  1956,  and  from  the  whole  thereof. 

Dated  this  21st  day  of  February,  1956. 

/s/  BERTRAM  H.  ROSS, 
Attorney   for   Appellants,   Autrey   Brothers,    Inc., 
Lewis  Autrey,   Stella  Autrey  and  Sleep   E-Z 
Mattress  Co.,  a  California   Corporation. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :     Filed  February  23,  1956.  [83] 
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In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  17354-TC  Civil 

FRANK  M.  CHICHESTER,  as  Trustee  in  Bank- 
ruptcy for  the  Estate  of  Veraco,  Inc.,  dba  Air- 
est  Mattress  Co.,  Bankrupt, 

Plaintiff, 

vs. 

AUTREY  BROTHERS,  INC.,  LEWIS  AU- 
TREY,  STELLA  AUTREY,  and  SLEEP  E-Z 
MATTRESS    CO.,   a   California   Corporation, 

Defendants. 

Honorable  Thumiond  Clarke,  Judge  Presiding. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 
Appearances : 

For  Plaintiff: 

BUCHALTER,  NEMER  &  FIELDS,  By 
MURRAY  M.  FIELDS,  ESQ. 
CRAIG,  WELLER  &  LAUGHARN,  By 
THOMAS  S.  TOBIN,  ESQ. 

For  Defendants: 

BERTRAM  H.  ROSS,  ESQ. 

Wednesday,  January  11,  1956—10  A.M. 

The  Clerk:     Case  No.   17354,  Frank  M.  Chich- 
ester,   Trustee    in    Bankruptcy    for    the    estate    of 
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Veraco,  Inc.,  dba  Airest  Mattress  Co.,  bankrupt,  v. 
Autrey  Brothers,  Inc.,  et  al.,  defendants. 

The  Court:  Do  you  want  to  make  a  brief  state- 
ment before  you  start  in? 

Mr.  Ross :  The  first  thing  in  order,  your  Honor, 
I  think,  is  that  we  should  waive  a  jury  trial. 

The  Court:     Yes,  we  do  that  formally. 

Mr.  Ross :  Yes,  your  Honor ;  I  wanted  it  on  the 
record. 

^Ir.  Tobin:     We  join  in  the  waiver,  your  Honor. 

The  Court:  Do  you  want  to  make  a  brief  state- 
ment, Mr.  Tobin? 

Mr.  Tobin:  I  think  the  Court  will  find  this  one 
of  the  most  complicated  messes  the  Court  has  ever 
encountered. 

The  Court:     From  whom  do  we  inherit  this  one? 

Mr.  Tobin:  Originally  Judge  Byrne,  and  then 
Judge  Jertberg. 

The  Court:  Well,  we  inherit  all  of  Judge  Jert- 
berg's. 

This  was  originally  Judge  Byrne's  case? 

Mr.  Tobin:     Originally  Judge  Byrne's  case. 

Well,  in  this  case,  the  bankrupt  is  Veraco,  Inc., 
a  California  corporation.  It  was  owned  and  con- 
trolled by  some  [3*]  lirothers  by  name  of  Autrey. 
Two  of  the  Autrey  brothers  are  Vernon,  who  is,  I 
notice,  in  the  courtroom  now,  and  Lewis  Buster,  one 
of  the  defendants,  who  is  also  present,  of  Autrey 
Brothers,  Inc. 

Autrey  Brothers,  Inc.,  was  engaged  in  the  man- 
ufacture of  mattresses  and  bedding.  Veraco,  Inc., 

♦Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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was  supposed  to  be  the  retail  outlet  for  Autrey 
Brothers,  Inc.,  and  conducted  a  series  of  retail 
stores.  They  wound  up  in  bankruptcy,  in  Referee 
Head's  Court,  owing,  I  believe,  around  $170,000 
total. 

The  examination  of  the  brother  Vernon  in  Ref- 
eree Head's  Court  disclosed,  according  to  Vernon 
Autrey,  that  by  means  of  blackmail  Buster  Autrey 
had  induced  Vernon  Autrey,  who  controlled  Veraco, 
Inc.,  to  transfer  four  outlets  in  California,  without 
compliance  with  the  bulk  sales  law  of  the  State 
of  California,  to  him,  and,  as  I  recall,  it  was  around 
the  6th  of  November,  1953. 

A  few  days  later,  on  the  15th  of  November,  1953, 
using  the  same  j^ressure  and  threatening  criminal 
prosecution  for  embezzlement  of  funds  belonging  to 
the  enteri)rise,  four  more  stores  were  transferred. 
These  other  stores  were  outside  the  State;  two  of 
them  were  in  Washington,  one  of  them  was  in  Ore- 
gon, and  one  of  them  was  in  Salt  Lake  City,  Utah. 
No  attempt  was  made  to  comply  with  the  bulk  sales 
laws  of  any  of  those  states.  They  were  retail  out- 
lets, and  in  no  instance  was  there  any  attempt  made 
to  comply  with  the  bulk  sales  law.  [4] 

We  expect  to  show  that  after  the  suit  was  filed, 
based  upon  the  transfer  of  these  eight  retail  outlets 
to  Autrey  Brothers,  Inc.,  this  suit  was  started. 
After  the  issues  were  joined,  a  deposition  was  taken 
of  the  defendant  Buster  Autrey.  It  was  taken  at 
our  of&ce,  and  Buster  Autrey  was  represented,  and 
the  defendant  Autrey  Brothers,  Inc.,  was  repre- 
sented, by  Buchalter,  Nemer  &  Fields. 
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Mr.  Ross:     No,  Mr.  Tobin. 

Mr.  Tobin:  I  mean  by  Zeman,  Hertzberg  & 
Scbekman. 

The  deposition  started,  I  believe,  about  the  21st 
of  December,  1954. 

In  the  course  of  the  deposition.  Buster  Autrey 
swore  that,  of  the  stores  that  were  transfeiTed,  the 
retail  stocks  were  all  consigned  merchandise  and 
therefore  there  was  no  need  to  comply  with  the  bulk 
sales  law,  and  he  could  produce  the  consignment 
agreements. 

The  deposition  was,  accordingly,  adjourned  for 
two  weeks  to  give  him  an  opportunity  to  produce 
the  consignment  agreements  he  claimed  he  had. 

In  the  meantime,  during  that  two  weeks  adjourn- 
ment of  this  deposition,  we  expect  to  show  that 
Buster  Autrey  made  another  transfer  of  the  stocks 
in  trade  from  the  defendant  Autrey  Brothers  to 
another  corporation  he  had  organized  in  October, 
1954,  known  as  Sleep  E-Z  Mattress  Company. 

We  then  filed  a  motion  before  Judge  Byrne  to 
join  the  [5]  Sleep  E-Z  Mattress  Company  as  a 
party  defendant,  and  set  that  up  as  an  additional 
cause  of  action  and  sought  to  reach  the  merchan- 
dise. 

We  expect  to  prove  that  thereafter  Buster  Au- 
trey disappeared  and  has  been — he  never  signed 
the  deposition  that  was  taken  before  the  notary 
public,  whom  we  will  have  here,  who  took  the  depo- 
sition. We  are  going  to  endeavor  to  get  that  depo- 
sition in  as  admissions  against  interest  on  the  part 
of  the  defendant  Buster  Autrey,  notwithstanding 
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the  fact  that  he  defied  the  Court,  defied  the  rules 
and  everythmg  else,  and  failed  to  sign  it. 

We  have  here  the  representative  of  the  Times- 
Mirror  Company  and  Vernon  Autrey  as  our  sole 
witnesses.  We  do  not  know  where  Buster  Autrey  is. 

I  am  going  to  make  my  record  by  calling  for  him 
for  cross-examination  under  the  rule,  Section  21  (j) 
of  the  Bankruptcy  Act,  and  we  will  go  ahead  and 
proceed  as  best  we  can. 

The  Court:     All  right. 

Do  you  want  to  make  a  statement? 

Mr.  Ross:     Yes. 

May  it  please  your  Honor,  Mr.  Tobin,  my 
brother  across  the  way,  is  one  man  I  know  who  calls 
a  spade  a  dirty  shovel  in  the  easiest  way  possible, 
and  I  think  he  is  stuck. 

In  this  case  we  have  a  legalistic  situation.  We 
\sdll  admit,  and  oifer  to  stipulate  at  this  point,  that 
the  stores  [6]  that  were  transferred  from  Veraco 
Corporation  to  Buster  Autrey  in  November,  1953, 
were  transferred  without  compliance  with  the  bulk 
sales  laws  of  California,  Washington,  or  Oregon. 
There  is  no  question  about  that. 

We  raise  this  legal  question :  that  if  that  be  true, 
if  that  is  the  essence  of  the  plaintiff's  case,  we  are 
in  a  position  to  show  that  an  existing  creditor  has 
not  been  produced  and  cannot  be  produced  who  is 
both  a  creditor  at  the  time  of  the  transfer  and  at 
the  time  of  the  bankruptcy  of  Veraco  Company.  In 
other  words,  the  law  is  clear,  and  counsel  and  I,  I 
think,  can  agree,  that  a  violation  of  the  bulk  sales 
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law  protects  existing  creditors  but  not  subsequent 
creditors. 

Now,  if  counsel  can  establish  the  question  of  ac- 
tual fraud,  as  contrasted  with  a  failure  to  comply 
with  Section  3440  and  other  bulk  sales  laws,  then 
subsequent  creditors  are  protected,  in  which  event 
the  legal  defense  that  I  am  stating  is  not  applicable. 

So  far  as  the  deposition  is  concerned,  the  evi- 
dence will  indicate,  and  it  can  be  produced,  that 
until  two  months  ago  Mr,  Buster  Autrey,  the  de- 
fendant, was  available  to  the  process  of  this  Court. 
It  is  not  our  fault  that  he  didn't  sign  the  deposition. 

I  did  not  become  attorney  of  record  in  this  case 
until  long  after  the  depositions  were  taken.  I  be- 
lieve I  became  attorney  of  record  in  February  or 
March  of  last  year.  If  it  [7]  was  the  desire  to  have 
those  depositions  completed  and  filed,  there  is 
plenty  of  authority,  under  the  rules,  to  have  com- 
pleted that. 

I  am  going  to  object  vehemently  to  the  use  of  an 
incomplete  deposition.  Until  yesterday  afternoon,  I 
was  not  asked  to  produce  Mr.  Autrey.  Mr.  Tobin 
wanted  to  know  if  he  was  available,  and  I  said,  ''As 
far  as  I  am  concerned,  I  don't  want  him  as  a  wit- 
ness myself." 

But  our  position  is  com]:)]etely  legalistic.  Our  i:»o- 
sition  is  definitely  that,  under  the  law,  unless  the 
Times-Mirror  received  no  payment  equivalent  to 
the  amount  owed  at  tlie  date  of  the  transfers,  we  do 
not  have  an  existing  creditor  within  the  meaning 
of  Moore  v.  Bay,  and  I  will  quote  other  law  later. 
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But  that  is  our  position.  I  wauted  your  Honor 
to  understand  our  position. 

The  Court :     All  right. 

Mr.  Tobin. 

Mr.  Tobin:  Is  the  representative  of  the  Times- 
Mirror  Company  here  ? 

A  Voice:  My  name  is  Adams,  and  I  was  sub- 
poenaed. I  am  secretary  of  the  company.  I  am  not 
entirely  familiar  with  the  handling  of  the  details 
of  billing  and  so  forth. 

The  Court:     Well  have  you  brought  someone? 

Mr.  Tobin:     Have  you  brought  someone  here? 

Mr.  Adams :  I  have  brought  Mr.  Bradshaw,  who 
is  the  [8]  assistant  credit  manager.  He  may  be  able 
to  explain  matters  that  I  couldn't. 

Mr.  Tobin:     I  would  like  to  call  him  then. 

Thank  you,  Mr.  Adams. 

The  Court:     Call  Mr.  Bradshaw  first. 

Mr.  Tobin:     Yes,  your  Honor. 

WILLIAM  H.  BRADSHAW 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:     State  your  name,  please. 
The  Witness:     William  H.  Bradshaw. 

Direct  Examination 
By  Mr.  Tobin : 

Q.     What   is  your   occupation,   Mr.   Bradshaw? 
A.     Assistant     credit     manager,     Times-Mirror 
Company. 
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Q.  Were  you  employed  by  the  Times-Mirror 
Company  in  that  capacity  on  October  11,  1953? 

A.     Yes. 

Q.  And  have  you  been  continuously  employed 
by  the  Times-Mirror  Company  in  that  capacity 
ever  since?  A.     Yes. 

Q.  Are  you  familiar  with  the  concern  known  as 
the  Veraco  Corporation,  doing  business  as  Sleep 
E-Z  Mattress  Company,  with  its  place  of  business 
at  1490  Calzona,  Los  [9]  Angeles?  A.     Yes. 

Q.  Did  the  Times-Mirror  Company  have  an  ac- 
count with  that  corporation?  A.     Yes. 

Q.  Have  you  brought  with  you  the  ledger  rec- 
ord of  that  account  from  October  11,  1953,  to  June 
28,  1954?  A.     Yes. 

Q.     And  you  have  it  with  you?  A.     Yes. 

Q.     Does  that  cover  the  Los  Angeles  Times  alone  ? 

A.    No.  It  covers  the 

Q.     I  mean  that  one  statement. 

A.     The  one  statement  does. 

Q.  Now,  turning  to  the  statement  of  the  account 
between  Veraco,  Inc.,  and  Los  Angeles  Mirror 

Do  you  have  that  with  you?  A.     Yes. 

Q.     Between  what  dates  does  that  account  cover? 

A.  The  statement  I  have  here  covers  the  period 
of  November  5,  1953,  through  August  27,  1954. 

Q.  And  the  one  covering  the  Mirror  account, 
does  that  cover  advertising  that  was  done  in  the 
Los  Angeles  Mirror?  A.     Yes. 

Q.  And  does  the  one  that  covers  the  Times  ac- 
count [10]  represent  advertising  done  in  the  Los 
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Angeles  Times?  A.     Yes. 

Q.  The  Times-Mirror  Company  is  a  corporation, 
of  course?  A.     Yes. 

Q.     Organized  under  the  laws  of  California? 

A.     Yes. 

Q.  Was  this  advertising  contracted  for  on  open 
account  ?  A.    Yes. 

Q.     And  an  open  account  carried? 

A.     Yes,  an  open  account  was  carried. 

Q.     With  the  Times-Mirror  Company? 

I  will  ask  you  to  state  whether  or  not,  at  any 
time  subsequent  to  October  11,  1953,  the  bankrupt, 
Veraco,  Inc.,  was  caught  up  and  paid  up  entirely 
with  the  Times-Mirror  Company  on  this  open  ac- 
count ? 

Mr.  Ross:  To  which  we  object  on  the  grounds 
that  it  is  incompetent,  irrelevant  and  immaterial, 
your  Honor. 

The  Court :     I  will  overrule  the  objection. 

You  may  answer. 

The  Witness:     Prior  to  October  11,  1953? 

Q.  (By  Mr.  Tobin)  :  No,  any  time  after  Oc- 
tober 11,  1953,  until  the  date  of  bankruptcy,  which 
occurred  on  August  10,  1954,  was  that  account  ever 
balanced  ? 

A.  On  the  Los  Angeles  Times,  the  account  was 
balanced  January  18,  1954,  and  at  the  time  of  the 
expiration  of  the  [11]  account  there  remained,  of 
course,  an  unpaid  balance  as  of  June  27,  1954. 

Q.     How  much  was  that?  A.     $819.33. 
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Q.  How  about  the  Mirror  account '^  What  was 
its  condition? 

A.  On  November  5,  1953,  the  balance  at  that 
particular  time — this  will  take  a  little  figuring  here. 

The  record  indicates  that  on  January  11,  1954, 
the  November,  1953,  balance  was  paid,  brought  to 
a  balance. 

Q.     Was  there  any  balance  carried  forward? 

A.  And  then,  from  that  time  on,  the  continuous 
placements  to  the  date  of  charging  off  to  bad  debt, 
August  27,  1954,  leaving  an  unpaid  balance  of 
$1,646.54. 

Q.  I  will  ask  you  to  state  whether  or  not  the 
banknipt,  Veraco,  Inc.,  was  continuously  indebted 
to  the  Times-Mirror  Company,  either  for  advertis- 
ing in  the  Times  or  the  Mirror,  or  both,  from  and 
after  November  9,  1953. 

Mr.  Ross:  To  which  we  object  on  the  grounds 
that  it  is  a  conclusion  and  opinion  of  the  witness, 
and  not  the  best  evidence.  The  records  that  have 
been  produced  are  the  best  evidence. 

The  Court:  I  will  overrule  the  objection  and  let 
him  testify  from  the  records  here,  to  save  time. 

Do  you  w^ant  the  question?  [12] 

The  Witness:     The  record 

The  Court :     Can  you  answer  it  ? 

The  Witness:  The  record  at  the  Mirror,  this 
particular  ledger  statement  indicates  that  from  this 
November  5,  1953,  there  was  continuous  placement, 
with  the  last  advertisement  being  placed  on  June 
25,  1954. 
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Q.  (By  Mr.  Tobin) :  The  question  was,  Was 
there  ever  a  time  from  and  after  November  9,  1953, 
that  this  bankiiipt  was  squared  with  the  Times- 
Mirror  Company? 

Mr.  Ross:  That  is  objected  to  as  incompetent, 
irrelevant,  and  immaterial  under  our  legal  theory, 
if  the  court  please. 

The  Court:     I  will  overrule  the  objection. 

You  may  answer. 

The  Witness:  Yes,  I  believe  I  jDreviously  men- 
tioned, on  Veraco,  on  the  Times,  the  account  was 
brought  into  balance  on  January  18,  1954,  accord- 
ing to  the  records.  - 

Q.  (By  Mr.  Tobin)  :  And  how  was  it  brought 
into  balance? 

A.  By  a  payment  made  January  14  and  January 
18,  1954. 

Mr.  Tobin:  Will  you  stipulate  this  is  a  photo- 
static copy  of  that  account? 

Mr.  Ross:  If  I  may  see  the  original  account. 
The  witness  has  testified  to  entries  that  do  not  ap- 
pear on  my  copy,  so  I  would  like  to  compare  them, 
if  I  may,  for  just  a  moment,  Mr.  Tobin.  [13] 

The  Court:     Certainly. 

(A  pause  while  counsel  comj)are  documents.) 

Mr.  Ross:    May  I  ask  a  question  on  voir  dire? 
The  Court:     Yes. 
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Voir  Dire  Examination 
B}^  Mr.  Ross : 

Q.  The  entry  of  August  20,  1954,  is  a  charge- 
off  entry?  A.     That  is  correct. 

Q.     Charging  it  off  as  a  bad  debt? 

A.     That  is  correct. 

Mr.  Ross:  Under  those  circumstances,  I  will 
then  stipulate  that  the  documents  counsel  has 
handed  me  are  photostats  of  the  documents  from 
which  the  witness  has  testified. 

Mr.  Tobin:  I  would  like  to  offer  this  open  ac- 
count, if  your  Honor  please,  as  Plaintiff's  Ex- 
hibit 1. 

The  Clerk:     Plaintiff's  Exhibit  1. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  No.  1,  was  received  in  evidence.) 

Direct  Examination 
(Continued) 
By  Mr.  Tobin : 

Q.  Has  the  Times-Mirror  Company  filed  a  proof 
of  debt  in  the  bankruptcy  matter  of  Veraco,  Inc., 
to  your  knowledge  ? 

Mr.  Ross:  We  will  stipulate  that  they  did,  Mr. 
Tobin.  [14] 

Mr.  Tobin :    We  will  accept  the  stipulation. 

You  may  cross-examine. 

Just  one  more  question. 
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Q.  Has  the  Times-Mirror  Company  ever  been 
i:)aid  the  balance  that  is  owing  it? 

Mr.  Ross:     We  mil  also  stipulate  to  that. 

Mr.  Tobin:     The  stipulation  is  so  accepted. 

Cross-Examination 
By  Mr.  Eoss: 

Q.  Mr.  Bradshaw,  Exhibit  1,  I  believe,  is  the 
Times  account;  is  that  right,  sir? 

A.     Beg  your  pardon,  sir? 

Q.  Exhibit  1  is  the  transcript  of  the  ledger  of 
the  Times  account;  is  that  right? 

Mr.  Tobin:     It  is  really  one  exhibit,  I  believe. 

The  Witness:     That  I  don't  know. 

Mr.  Tobin:  Why  not  make  it  1-A  and  1-B,  for 
convenience  of  the  record  ? 

The  Court:    All  right. 

(The  documents  referred  to  were  marked 
Plaintiff's  Exhibits  Nos.  1-A  and  1-B,  respec- 
tively, for  identification.) 

Q.  (By  Mr.  Ross) :  In  other  words,  the  Times 
account  consumes  two  pages,  does  it  not,  of  ledger 
sheets  ? 

A.  It  is  one  ledger  sheet,  completed  merely  on 
both  [15]  sides. 

Q.  Now,  as  of  November,  1953,  am  I  correct  in 
stating  that  the  highest  amount  of  money  that  was 
due  by  Veraco  to  the  Los  Angeles  Times  was 
$262.50? 
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A.  During  the  month  of  November,  as  I  mider- 
stand  you 

Q.    Yes,  November,  1953. 

A.    the  highest  balance  would  be  $268.80. 

Q.     $268.80  in  November  of  1953?  A.     Yes. 

Q.  Now,  am  I  fair  in  stating  that  from  Novem- 
ber, 1953,  until  June,  1954,  that  Veraco  had  paid 
the  Times  more  than  the  $282.28  figure  you  have 
just  mentioned?  A.     I  just 

Mr.  Tobin:  That  is  objected  to  as  being  imma- 
terial, if  the  court  please. 

Mr.  Ross:  That  is  the  whole  theory  of  the  de- 
fense, your  Honor. 

The  Court:     I  will  overrule  the  objection. 

Mr.  Ross :     Thank  you. 

The  Court :     You  may  answer. 

The  Witness:  You  mentioned  two  hundred 
eighty-something  dollars,  sir.  It  is  $268.80. 

Q.  (By  Mr.  Ross) :  Taking  your  figure  of 
$268.80  and  amending  my  question,  it  is  true,  is  it 
not,  sir,  that  between  November,  1953,  and  June, 
1954,  that  the  Times-Mirror  Company  [16]  received 
from  Veraco  more  than  that  sum  of  money;  isn't 
that  correct?  A.     Yes. 

Q.  And  isn't  it  a  fact  also  that  you  testified 
that  as  of  Januaiy  18,  1954,  the  account  was  in 
balance  ?  A.     Yes. 

Q.  And  at  that  time  Veraco  owed  nothing  to 
the  Los  Angeles  Times;  is  that  correct,  sir? 

A.     That  is  correct. 

Q.     Now,  turning  to  the  account  of  the  Mirror, 
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which  is  Exhibit  1-B,  would  you  say  that  it  is  cor- 
rect that  the  highest  sum  that  was  due  to  the  Mirror 
as  of  November,  1953,  was  $435.96? 

A.  According  to  this  particular  ledger  sheet, 
that  is  true. 

Q.  Have  you  any  other  information,  other  than 
the  ledger  sheet"? 

A.  I  don't  have  the  prior  two  ledger  sheets  for 
November. 

Q.  Is  it  also  fair  to  state,  Mr.  Bradshaw,  that 
after  November,  1953,  and  down  to  June,  1954,  the 
Mirror  received  in  remittances  from  Veraco  an 
amount  in  excess  of  $435.96? 

Mr.  Tobin:  I  make  the  same  objection  as  I  did 
to  the  last  question,  that  it  is  immaterial,  if  the 
course  please. 

The  Court:     I  will  overrule  the  objection.  [17] 

You  may  answer. 

The  Witness:  As  I  understand  your  question, 
that  payments  were  received  in  excess  of  the  amount 
owing  at  that  particular  time? 

Q.     (By  Mr.  Ross)  :     Yes. 

A.     That  is  correct. 

Q.  It  is  also  correct,  is  it  not,  that  as  of  January 
11,  1954,  the  account  was  in  balance;  isn't  that  cor- 
rect? 

A.  That  I  would  have  to  figure  out  with  pencil 
and  paper  here  to  determine  whether  it  was.  From 
all  indications,  the  payment  of  January  11,  1954, 
would  bring  it  into  balance  as  of  December,  1953. 

Q.     Then,  as  of  December,  1953,  based  upon  the 
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payment  made  in  Januaiy,  1954,  there  was  a  time 
when  the  account  was  paid  and  nothing  was  owing 
to  the  Mirror;  is  that  right? 

A.  With  the  January  11th  payment,  plus  credit, 
the  account  was  paid.  As  I  say,  I  would  have  to 
figure  it  out,  but  from  all  indications  here,  just 
looking  at  it,  without  putting  it  on  pencil  and 
paper,  that  particular  payment,  plus  a  previous 
payment  of  December  18,  1953,  w^ould  have  cleared 
up  the  balance  as  of  December,  1953. 

Mr.  Ross :     Thank  you  very  much. 

I  have  no  further  questions.  [18] 

Redirect  Examination 
By  Mr.  Tobin : 

Q.  Was  there  ever  any  time  subsequent  to  No- 
vember 9,  1953,  that  Veraco,  Inc.,  didn't  owe  the 
Times-Mirror  Company  anything  at  all? 

A.  I  can't  answer  that  without  having  the  com- 
plete records,  sir,  which  I  don't  have  with  me. 

Q.  Well,  does  your  record  cover  the  period  be- 
tween November  9,  1953,  and  the  date  of  bank- 
ruptcy, which  occurred  on  August  10,   1954? 

A.     From  November,  1953,  to 

Q.     Yes,  November  9,  1953. 

A.     I  thought  you  meant  prior  to  that  date. 

Q.    No. 

A.  I  am  sorry,  sir.  Would  you  reask  the  ques- 
tion, please? 

Mr.  Tobin  :    Would  you  read  the  question,  please? 
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(The  reporter  read  the  questions  as  follows: 
'*Q.  Was  there  ever  any  time  subsequent  to 
November  9,  1953,  that  Veraeo,  Inc.,  didn't 
owe  the  Times-Mirror  Company  anything  at 
alir') 

The  Witness:  If  I  understand  your  question,  if 
I  may,  in  other  words,  prior  to 

Q.  (By  Mr.  Tobin) :  No,  subsequent  to  No- 
vember 9,  1953 — after  November  9,  1953,  was  there 
ever  a  time  that  Veraeo,  [19]  Inc.,  didn't  owe  the 
Times-Mirror  Company  something? 

A.  On  the  Los  Angeles  Times,  as  of  that  Janu- 
ary 18,  1954,  date,  there  was  nothing  owing  at  that 
particular  time. 

Q.     How  about  the  Mirror? 

The  Court:  Well,  we  will  take  a  short  recess, 
Mr.  Tobin.  You  can  check  with  him.  He  has  his 
other  man  coming  in  at  the  rail  now. 

We  will  take  a  short  recess  of  five  or  six  min- 
utes, and  you  can  get  these  figures  straightened  out. 

(A  recess.) 

The  Court :     You  may  take  the  stand  again. 

Did  he  get  everything  ? 

Mr.  Fields :  Not  quite  everything,  but  at  least  he 
has  some  explanation  of  the  figures  before  him. 

The  Court:     You  may  continue. 

Q.  (By  Mr.  Tobin) :  I  believe  the  pending 
question  was  whether  or  not,  on  November  9,  1953, 
or  at  anv  time  thereafter,  the  bankrupt,  Veraeo, 
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Inc.,  owed  the  Times-Mirror  Company  nothing  on 

open  account. 

A.     Do  you  want  me  to — just  yes  or  no  ? 

Q.     Yes.  A.     At  no  time. 

Q.  I  am  thinking  particularly  about  that  Janu- 
ary, 1954,  entry  that  you  testified  to,  that  you  said 
balanced  it  out  as  far  as  the  Times  was  con- 
cerned. [20] 

A.  Well,  in  interpreting  these  ledger  sheets  here, 
on  the  Mirror,  at  no  time  was  the  account — there 
was  always  a  balance  due  on  tlie  particular  account 
of  two 

Mr.  Ross:  I  move  that  eveiything  except  the 
answer  "No"  go  out  as  being  nonresponsive,  if  the 
court  please. 

The  Court:  Yes,  I  will  let  the  answer  "No" 
remain,  and  the  rest  will  go  out. 

Q.  (By  Mr.  Tobin)  :  In  regard  to  the  Times,  I 
believe  you  testified  on  direct  examination  that 
there  was  one  time,  in  January,  I  believe,  of  1954, 
that  the  Times  account  had  balanced  out? 

A.    Yes. 

Q.  Can  you  tell  us  whether  or  not  there  had 
been  a  debit  item  against  the  bankrupt  prior  to 
January  18th  which  had  not  yet  been  posted? 

Mr.  Ross:  Just  a  moment.  I  object  to  the  ques- 
tion on  the  ground  that  the  documents  are  in  evi- 
dence and  they  speak  for  themselves. 

Mr.  Tobin :     According  to  the  records 

Mr.  Ross:  It  is  not  the  best  evidence  when  the 
documents  are  before  the  court. 
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The  Court:  I  will  overrule  the  objection.  I  will 
let  him  answer. 

The  Witness :     Answer  the  question  ? 

The  Court:    Yes.  [21] 

The  Witness:  On  January  18th,  where  the  last 
payment  previously  mentioned  brought  it  into  bal- 
ance, the  next  posting  was  an  item  of  January  17, 
1954,  for  an  advertisement  in  the  amount  of 
$369.60. 

Q.     (By  Mr.  Tobin)  :     That  is  $369.60? 

A.  $369.60.  That  particular  January  17th  post- 
ing, wiiich,  according  to  the  books,  should  have  been 
posted  prior  to  the  January  18th  occasion,  would 
have  left  that  amount  of  balance  owing  at  that  par- 
ticular time. 

Q.     And  uni^aid?  A.     As  an  unpaid  item. 

Mr.  Tobin:     That  is  all. 

Recross-Examination 
By  Mr.  Ross : 

Q.  Mr.  Bradshaw,  directing  your  attention  to 
Plaintiff's  Exhibits  1  and  1-A,  which  are  photo- 
stats of  your  ledger  sheets,  were  those  records  kept 
in  the  ordinary  and  due  course  of  business  of  the 
Times-Mirror  Company?  A.     Yes. 

Q.  And  the  postings  of  payments  were  made  in 
the  course  of  business,  were  they  not? 

A.    Yes. 

Q.  Were  these  accounts  kept  under  your  direc- 
tion and  supervision?  [22] 

A.     Yes,  indirectly. 
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Q.     What  do  you  mean  by  that,  sir? 

A.  As  an  assistant.  The  direct  supervision  would 
be,  of  course,  my  superior. 

Q.     And  who  is  your  superior? 

A.     Mr.  Sikes. 

Q.  So  far  as  you  know,  no  special  application 
was  made,  as  to  these  payments,  to  any  particular 
account;  they  were  merely  credited  to  the  account, 
isn't  that  correct? 

A.  I  don't  believe  I  understand  your  question. 
"No  special  application"  what? 

Q.  There  was  no  special  application  made  that 
any  particular  pajnuent  was  in  payment  of  a  par- 
ticular indebtedness;  in  other  words,  the  payments 
were  merely  credited  to  the  account  as  a  mnning 
account,  isn't  that  correct?  A.     Yes. 

Q.  And  that  was  done  in  the  ordinary  and  due 
course  of  business?  A.    Yes,  that  is  correct. 

Mr.  Ross:  I  have  no  further  questions  of  Mr. 
Bradshaw. 


Mr.  Tobin 
The  Court 
Mr.  Tobin 


That  is  all. 
You  may  step  down. 
I  W'Ould  like  to  call  Vernon  Autrey 
under  Section  21  (k)  of  the  Bankruptcy  Act. 

The  Court:    Do  you  want  the  people  to  go  [23] 
now? 

Mr.  Tobin :    He  may  be  excused  as  far  as  we  are 
concerned,  your  Honor. 
The  Court:    All  right. 
Mr.  Autrey. 
Mr.  Ross:    May  it  please  the  court,  at  this  time, 
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before  the  witness  is  sworn,  I  object  to  this  wit- 
ness being  called  under  Section  21  (k)  of  the  Bank- 
ruptcy Act.  This  is  a  plenary  civil  action,  and  the 
witness  is  either  being  called  as  a  witness  for  the 
plaintiff  imder  the  general  laws  of  the  United 
States  or  he  is  not  being  called  for  that  purpose. 
The  Court:  I  will  let  him  be  called.  Really,  it  is 
a  close  technical  point;  it  is  something  like  Section 
2055.  It  really  doesn't  make  any  difference.  I  will 
let  him  call  him  under  that  section. 

VERNON  W.  AUTREY 
called  as  a  witness  by  the  plaintiff'  under  the  provi- 
sions  of   Section   21  (k)    of   the   Bankruptcy   Act, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

The  Clerk:     State  your  full  name,  please. 
The  Witness:     Vemon  W.  Autrey. 

Direct  Examination 
By  Mr.  Tobin: 

Q      Where  do  you  live? 

A.  At  1025  South  Orchard  Drive,  Inglewood, 
Califoimia.  [24] 

Q.  Were  you  an  officer  of  the  hankrupt  corpora- 
tion, Veraco,  Inc.*? 

The  Witness:  I  would  like  to  refuse  to  answer 
any  questions  today  on  the  grounds  that  it  might 
incriminate  or  degrade  me  in  certain  matters  of 
different  things,  and  until  I  have  advice  from  my 
attorney  and  have  him  present. 
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Mr.  Tobin :     And  by  whom 

The  Court:     I  will  overrule  the  objection.  I  think 
it  is  all  right  here.  This  is  a  civil  action.  It  is  not 
going  to  affect  him  in  any  way. 
You  can  answ^er  it. 
The  Witness :     All  right. 
What  was  the  question"? 

Mr.  Tobin:  Would  you  read  the  question, 
please  ? 

(The  reporter  read  the  pending  question  as 
follows:  "Q.  Were  you  an  officer  of  the  bank- 
rupt corporation,  Veraco,  Inc.?") 

The  Witness:     Yes. 

Q.  (By  Mr.  Tobin) :  And  Avhat  kind  of  busi- 
ness was  Veraco,  Inc.,  engaged  in? 

A.     Retail  bedding  business. 

Q.     And  was  it  a  California  corporation? 

A.    Yes. 

Q.  And  what  office  did  you  hold  in  the  bank- 
rupt corporation?  [25] 

A.     I  was  president. 

Q.     Over  what  i)eriod  of  time? 

A.  I  believe  it  was  from  June,  1952,  up  until 
the  bankruptcy,  August  10,  1953. 

Q.  Avi'  you  acquainted  with  a  man  by  name  of 
Lewis  Autrey?  A.     Yes. 

Q.     And  is  he  any  relative  of  yours? 

A.     Yes. 

Q.     Are  you  acquainted  with  Stella  Autrey? 

A.     Yes. 

Q.     What  relationship  is  she  of  yours? 
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A.    A  sister-in-law, 

Q.     And  Lewis  Autrey  is  your  brother? 

A.     My  brother,  yes. 

Q.  And  was  Autrey  Brothers,  Inc.,  a  California 
corporation?  A.     As  far  as  I  knew,  it  was. 

Q.  Do  you  know  who  operated  and  controlled 
Autrey  Brothers,  Inc.?  A.     Yes. 

Q.     Who?  A.     Lewis  B.  Autrey. 

Q.  And  Avho  operated  and  controlled  Veraco, 
Inc.?  A.     Myself.  [26] 

Q.  And  in  which  part  of  the  business  was  Au- 
trey Brothers,  Inc.,  active? 

A.     Manufacture  of  the  products. 

Q.     And  in  which  part  was  Veraco,  Inc.,  active? 

A.     Retailing  the  products. 

Q.  And  whereabouts  did  Veraco,  Inc.,  have  its 
place  or  places  of  business? 

A.  In  California,  Oregon,  and  Washington  and 
Utah  and  Arizona. 

Q.  Prior  to  November  9,  1953,  did  Veraco,  Inc., 
have  a  retail  place  of  business  at  No.  2039  West 
Pico  Boulevard,  Los  Angeles?  A.     Yes. 

Q.  And  did  it  have  a  retail  place  of  business  at 
No.  17113  Bellflower  Boulevard,  Bellflower,  Cali- 
fornia ? 

A.  It  might  have  for  a  week;  it  was  a  short 
time. 

Q.     But  it  was  prior  to  November  9,  1953  ? 

A.    Yes. 

Q.  And  did  it  have  another  place  of  business  at 
No.  11950  East  Clarvey  Boulevard,  El  Monte? 
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A.     Yes,  for  a  short  period. 

Q.  Did  it  also  have  a  place  of  business  at  Salt 
Lake  City?  A.     Yes. 

Q.     Where  was  it  located?  [27] 

A.     At  450  South  Main  Street. 

Q.  And  all  four  of  those  places  of  business  were 
engaged  in  the  retail  sale  of  bedding? 

A.     Yes. 

Q.     And  mattress  equipment? 

A.  Yes — not  equipment,  just  bedding;  mat- 
tresses and  box  springs  and  accessories. 

Q.     That  is  what  I  mean,  bedding-  equipment. 

A.     Yes,  bedding  accessories. 

Q.  Now,  on  November  3,  1953,  were  these  places 
of  business  transferred  to  anyone? 

Mr.  Ross:  Just  a  moment.  I  object  on  the 
ground  that  counsel  is  leading  this  witness,  if  the 
Court  please. 

The  Court:  Well,  it  will  shorten  it  and  save 
time.  I  will  overrule  the  objection. 

You  may  answer. 

The  Witness :     Could  I  hear  the  question  again  ? 

Mr.  Tobin:     Yes. 

Would  you  read  it  ])lease. 

(The  reporter  read  the  pending  question  as 
follows:  "Q.     Now,  on  November  3rd"— — ) 

Mr.  Tobin :     No,  on  November  9th. 

The  Reporter  (Reading)  :  "Q.  Now,  on  Novem- 
ber 9,  1953,  were  these  places  of  business  trans- 
ferred to  anyone?"  [28] 
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The  Witness :  Yes,  on  November  5th  they  were, 
some  of  them,  transferred. 

Q.     (By  Mr.  Tobin) :     To  whom? 

A.     To  Autrey  Brothers,  Inc. 

Q.  Did  that  transfer  take  i^lace  in  regular  busi- 
ness hours?  A.     No. 

Q.     What  time  of  day  did  the  transfer  occur? 

A.  Of  an  evening;  around  six  or  seven  or  eight 
o'clock  of  an  evening. 

Q.  And  what  ])laces  of  business  were  trans- 
ferred on  that  occasion  in  the  evening? 

A.  On  November  5th,  as  well  as  I  can  remember, 
it  was  the  Bellflower  address  and  the  El  Monte  ad- 
dress and,  I  believe,  the  Salt  Lake  City  address  and 
the  Pico  Street  address — West  Pico  in  Los  An- 
geles. 

Q.  And  whereabouts  did  that  transfer  take 
place  ? 

A.  At  the  Autrey  Brothers  factory  in  Santa 
Monica. 

Q.  And  who  was  present  at  the  time  that  the 
transfer  occurred? 

A.     Veraco  or  Autrey  Brothers. 

Q.     Who  were  the  persons  present? 

A.    I  w^as  president — Present? 

Q.  Yes,  who  were  present  at  the  time  the  trans- 
fer took  place?  [29] 

A.  Myself  and  attorney  for  myself,  a  Mr.  Silver, 
and  Mr.  Schekman  and  Lewis  B.  Autrey  and  Harry 
Traub,  and  it  seems  like  brother  Floyd  Autrey  was 
there  at  the  time. 
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Q.  Did  any  conversation  take  place  at  that  time 
leading  up  to  the  transfer  of  these  outlets  that  you 
have  testified  to? 

A.     There  were  several  conversations. 

Q.     And  who  participated  in  them? 

Mr.  Ross:  Do  you  mean  at  that  meeting,  Mr. 
Tobin? 

Mr.  Tobin :     At  that  meeting. 

The  Witness:  Myself  and  Lewis  Autrey  and 
Harry  Traub. 

Q.  (By  Mr.  Tobin)  :  What  did  those  conver- 
sations pertain  to? 

Mr.  Ross:  That  calls  for  a  conclusion.  You  can 
ask  him  what  the  conversation  was. 

The  Court:     Yes.  I  will  sustain  the  objection. 

Q.  (By  Mr.  Tobin) :  What,  if  anything,  was 
said  by  you  and  by  your  brother  Lewis  Buster  Au- 
trey at  that  conversation? 

A.  There  was  so  much  said  I  can't  remember  a 
detailed  outline  of  it. 

Q.     Well,  give  us  the  substance  of  it. 

A.  They  were  claiming  that  I  owed  so  many 
thousands  of  dollars  and  they  wanted  full  payment 
or  some  of  the  stores  for  it,  and  we  had  agreed  on 
giving  them  four  stores  at  that  time  and  so  much 
per  week.  [30] 

Q.  Was  there  any  threat  of  criminal  prosecu- 
tion made  to  you  unless  you  transferred  those  four 
stores  to  Autrey  Brothers,  Inc.? 

A.    Yes,  there  was. 

Q.     And  by  whom  was  that  threat  made? 
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A.     Lewis  B.  Autrey. 

Q.  And  did  Lewis  B.  Autrey  tell  you  how  much 
money  you  were  supposed  to  have  misappropriated 
that  belonged  to  Autrey  Brothers? 

A.  I  have  heard  three  or  four  times  from  $50,- 
000  to  $200,000. 

Q.     And  were  you  frightened? 

A.     Certainly. 

Q.  And  as  a  result  of  that  conversation  then, 
that  you  had  with  Lewis  Autrey  and  his  attorneys, 
did  you  make  this  transfer? 

A.     Yes,  we  did. 

Q.  Approximately  what  was  the  value  of  the 
merchandise  that  was  transferred  from  Veraco, 
Inc.,  to  Autrey  Brothers  in  that  transfer? 

A.  At  that  transfer,  just  a  guess  at  it,  was 
forty,  forty-five  thousand  dollars. 

Q.    In  stock? 

A.  Yes,  and  equipment  of  trucks  and  stock  and 
locations  and  things  of  that  nature.  [31] 

Q.  And  then  was  there  another  transfer  that 
occurred  later  on? 

A.  Yes,  about  a  week  or  two  weeks  later  on, 
there  was  three  more  stores  transferred. 

Q.     Where  were  they  located? 

A.     Seattle,  Tacoma,  and  Portland,  Oregon. 

Q.  What  were  the  circumstances  under  which 
those  stores  were  transferred? 

A.  Well,  this  first  agreement  was  to  pay  $7,000 
a  week,  which  I  couldn't  pay. 

Q.     To  whom? 
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A.  To  Lewis  B.  Autrey,  Autrey  Brothers;  and 
we  relinquished  the  other  three  stores  to  keep  from 
having  to  meet  the  $7,000  payment  each  week. 

Q.  And  did  you  at  any  time  prior  to  the  trans- 
fer of  these  stores  give  any  notice  to  the  creditors 
of  Veraco,  Inc.,  that  .you  intended  to  transfer  these 
stores  in  Oregon  and  Washington"?  A.     No. 

Q.     By  registered  mail?  A.     No,  I  never. 

Q.  Did  you  give  any  notice  of  any  kind  or  de- 
scription to  any  of  the  creditors  of  Veraco,  Inc., 
that  it  was  your  intention  to  transfer  its  retail  out- 
lets to  Buster  Autrey?  A.     No,  I  never.  [32] 

Q.  Do  you  know  whether  or  not  Buster  Autrey 
gave  any  such  notice  to  any  of  the  creditors? 

A.     Not  that 

Mr.  Ross :  May  I  be  heard  a  moment  ?  I  offered 
a  stipulation  that  I  thought  was  accepted. 

Mr.  Tobin :     I  believe  it  was,  but 

Mr.  Ross :  Then  I  would  like  to  be  relieved  from 
that  stipulation. 

Mr.  Tobin:  We  have  also  a  part  of  this  com- 
plaint, your  Honor  please,  that  this  transfer  was 
made 

The  Court :  I  think  the  stipulation  takes  care  of 
all  that. 

Mr.  Tobin:  It  is  a  matter  of  atmosphere,  on 
the  question  of  intent. 

The  Court:  Well,  I  will  sustain  the  objection. 
The  stipulation  takes  care  of  that,  I  think. 

Q.     (By  Mr.  Tobin)  :     I  believe  you  testified  that 


Frank  M.  Chichester,  etc.  105 

(Testimony  of  Vernon  W.  Autrey.) 

two  of  these  stores  were  in  the  State  of  Washmg- 

ton?  A.     Yes. 

Q.     Whereabouts  were  they  located? 

A.  One  in  Seattle,  Washington,  and  one  in  Ta- 
coma,  Washington. 

Q.  And  whereabouts  was  the  store  in  Seattle 
located?  A.     7808  AiToyo  Boulevard. 

Q.  What  was  the  value  of  its  stock  and  equip- 
ment? [33] 

A.  Approximately  about  fifteen  to  eighteen  thou- 
sand dollars. 

Q.  With  regard  to  the  store  at  Tacoma,  Wash- 
ington, where  was  it  located? 

A.  I  don't  remember  the  correct  address.  It  was 
on  Tacoma  Way,  but  I  don't  remember  the  correct 
address.  Might  be  5211. 

Q.     5311  South  Tacoma  Way? 

A.     It  might  have  been  that. 

Q.     In  Tacoma?  A.     Yes. 

Q.  What  was  the  value  of  the  stock  and  fixtures 
in  that  store? 

A.  From  four  to  six  thousand  doUars.  That  was 
a  small  store. 

Q.  Then  the  store  at  Portland,  Oregon,  where 
was  it  located? 

A.     At  2800  Northeast  Sandy  Boulevard. 

Q.  And  what  was  the  value  of  the  stock  and  fix- 
tures in  that  store? 

A.  Approximately  ten  to  twelve  thousand  dol- 
lars, as  well  as  I  recall. 

Q.     Now,  after  you  got  through  with  these  two 
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transfers  which  took  place  on  November  5th  and 
November  16th,  1953,  what  other  assets  did  Veraco, 
Inc.  have  left  to  pay  its  [34]  creditors  ? 

A.  It  had  four  or  five  small  outlets  in  the  Bay 
area  in  California. 

Q.     You  mean  in  the  San  Francisco  Bay  area? 

A.  Yes.  And  I  believe  we  established  a  place 
here  on  Calzona  Street.  I  think  there  were  one  in 
Sacramento,  California.  There  was,  I  think,  five 
small  outlets  left. 

Q.  Well,  on  November  16,  1953,  these  transfers 
had  been  completed,  had  they?  A.     Yes. 

Q.  When  did  you  open  the  outlets  in  the  Bay 
area  around  San  Francisco? 

A.  That  was  opened — some  of  them  was  already 
opened  before  any  transfers,  and  some  of  them  was 
opened  later.  I  don't  recall  just  which  ones  they 
were.  And  they  were  moved  from  one  location  to  the 
other. 

Q.  Well,  do  3"ou  have  any  personal  knowledge  of 
any  subsequent  transfers  of  these  ret-ail  outlets 
made  by  your  brother  Buster  Autrey  or  Autrey 
Brothers,  Inc.?  A.     Since 

Q.     Since  this  lawsuit  was  started? 

A.     Yes,  I  have  a  few  knowledges  of  them. 

Q.  Will  you  please  tell  the  court  about  those 
subsequent  transfers  ? 

A.  Most  of  mine  is  hearsay.  Transferred  some 
Kansas  [35]  Cit}^  stores  to  another  operation. 

Q.     Known  as  what? 
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A.  As — well,  that  was  known  as  Autrey  Broth- 
ers, and  he  had  transferred  part  of  the  operation  in 
the  Western  States  here  to  himself  and  to  Sleep 
E-Z  Mattress,  Inc. 

Q.  Now,  when  was  this  Sleep  E-Z  ^lattress.  Inc. 
organized  ? 

A.  I  understand  sometime  in  1954.  I  don't  really 
know. 

Q.     October,  1954?  A.     I  understand  it  was. 

Q.  And  you  were  examined  in  the  Bankruptcy 
Court  before  Referee  David  Head  on  August  30, 
1954,  and  again  on  September  2,  1954,  regarding 
these  transactions'?  A.     Yes. 

Q.  And  you  disclosed  to  the  trustee,  Mr. 
Chichester,  the  transfer  of  these  stocks  in  these 
various  retail  outlets  to  Buster  Autrey? 

Mr.  Ross:  Just  a  moment.  I  object  to  counsel 
testifying,  your  Honor,  and  further  object 

The  Court:  Yes,  I  will  sustain  the  objection  to 
the  question. 

You  have  made  it  too  lengthy,  Mr.  Tobin. 

Q.  (By  Mr.  Tobin)  :  Did  you,  at  the  examina- 
tion of  the  first  meeting  of  creditors,  held  on  August 
30,  1954,  and  September  2,  1954,  disclose  to  the 
plaintiff,  Frank  [36]  Chichester,  the  circumstances 
under  which  these  transfers  had  been  made? 

Mr.  Ross:  I  object  to  that  on  the  grounds  that 
it  is  incompetent,  irrelevant,  and  immaterial,  your 
Honor.  He  can't  impeach  his  own  witness. 

The  Court :     I  will  overrule  the  objection. 

You  may  answer. 
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The  AVitness:  I  tried  to  notify  Mr.  Chichester 
of  any  changes  that  I  had  seen,  at  each  time. 

Q.  (By  Mr.  Tobin) :  Now,  subsequent  to  the 
first  meeting  of  creditors  held  in  Referee  Head's 
court  on  August  30,  1954,  did  your  brother  Buster 
Autrey  tell  you  that  he  had  been  sued  by  the  trustee 
in  bankruptcy  for  the  estate  of  Veraco,  Inc.  ? 

A.  He  never  told  me.  I  had  heard  it  from  other 
sources. 

Mr.  Ross:  I  move  the  answer  be  stricken  as 
being  nonresponsive,  your  Honor. 

The  Court:     It  may  go  out. 

Q.  (By  Mr.  Tobin)  :  Did  you  ever  discuss  with 
him  the  fact  that  he  had  been  sued?  A.     No. 

Q.  Did  he  ever  discuss  with  you  the  fact  that  he 
had  been  sued'?  A.     No.  [37] 

Q.  Have  you  had  any  conversations  with  Buster 
Autrey  since  this  suit  was  filed  in  this  court  on 

Mr.  Ross:     October  19,  1954. 

Q.     (By  Mr.  Tobin):     October  19,  1954? 

A.     Yes,  I  have. 

Q.  Did  he  discuss  the  fact  that  this  suit  was 
pending,  with  you  ? 

A.  He  might  have  mentioned  it,  but  he  didn't 
discuss  any  of  it  with  me. 

Q.  Did  he  tell  you  anything  about  a  subsequent 
transfer  of  the  place  of  business  situated  at  No.  2800 
Northeast  Sandy  Boulevard,  Portland,  Oregon? 

A.     The  transfer  of  it? 

Q.     Yes,  after  this  suit  was  filed. 

A.     Not  that  I  know  of. 
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Q.  Do  you  know  anything  about  a  store  situated 
at  850  South  Main  Street,  Salt  Lake  City,  Utah  ? 

A.     Yes. 

Q.     And  was  that  owned  by  Veraco,  Inc.  ? 

A.     It  was  once. 

Q.  Was  that  the  store  that  was  transferred  at 
Utah?  A      That  is  right. 

Q.     To  Autrey  Brothers,  Inc.  ?  A.     Yes. 

Q.  Do  you  know  what  ultimately  became  of  that 
stock?  [38]  A.     Yes. 

Q.     What  was  done  with  it? 

A.  As  it  is  now,  the  store  is  closed,  and  the 
stock  was  sold  through  a  liquidator  in  Salt  Lake 
City  by  the  name  of  Jack  Bowman,  and  a  company 
that  I  am  associated  with  at  present,  another  com- 
pany, has  bought  most  of  the  stock  from  them.  , 

Q.     What  is  the  name  of  that  company  ? 

A.     Mattress  City  at  Salt  Lake  City. 

Q.     Mattress  City?  A.     Yes. 

Q.  And  is  that  organized  under  the  laws  of  the 
State  of  Utah? 

A.     No ;  under  the  State  of  Texas. 

Q.     Under  the  State  of  Texas? 

A.     It  is  a  Texas  corporation. 

Q.     Who  owns  that  corporation? 

A.     Dunbar  and  myself. 

Q.  And  was  Dunbar  connected  with  Veraco, 
Inc.?  A.     No,  never  was. 

Q.     Was  he  connected  with  Autrey  Brothers? 

A.     He  was  a  salesman  at  one  time. 

Q.     Wlien   was    this    store    at   850    South    Main 
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Street  put  out  of  the  name  of  Autrey  Brothers,  Inc.  ? 

A.  As  well  as  I  can  remember,  around  the  first 
of  the  [39]  year  it  was  transferred  to  Buster 
Autrey. 

Mr.  Ross:     First  of  what  year? 

The  Witness:     This  year — '55,  rather. 

Q.  (By  Mr.  Tobin) :  Since  this  case  has  been 
set  for  trial? 

A.     Well,  I  don't  know  when. 

Q.  "VV^iat  were  the  circumstances  under  which 
this  store  got  out  of  the  name  ?  It  was  in  the  name 
of  Autrey  Brothers.  It  was  transferred 

A.     Well 

•  Q.  Let's  follow  this  through.  That  store  was 
transferred  from  Veraco,  Inc.  to  Autrey  Brothers, 
Inc.,  a  California  corporation? 

A.     That  is  right,  yes. 

Q.  And  then,  subsequent  to  that,  it  was  trans- 
ferred from  Autrey  Brothers  to 

A.    Lewis  B.  Autrey. 

Q.    Lewis  B.  Autrey?  A.     Yes. 

Q.     Individually? 

A.     Yes,  aroimd  January  1,  1955. 

Q.     The  defendant  here?  A.     Yes. 

Q.     And  then  what  transfer  occurred  after  that? 

A.  Well,  he  had  become  insolvent  and  had  made 
some  [40]  arrangements  with  the  creditors,  his 
creditors,  to  liquidate  it  and  sell  them  out,  and 
made  some  kind  of  arrangements  for  payment.  I 
don't  a<'tual1v  know  all  the  details  of  it,  but  T  do 
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know  that  a]l  of  the  stores  are  closed  and  sold  out 

now. 

Q.  Well,  this  Salt  Lake  City  business  was  trans- 
ferred then  from  him  to  whom? 

A.     Nobody.  It  was  just  closed  at  that  time. 

Q.     And  a  liquidator  sold  it  ouf? 

A.  The  trustee  in  bankruptcy.  It  was  trans- 
ferred to  a  CAC  Corporation,  I  believe. 

Q.  And  that  CAC  Corporation  is  in  bankruptcy 
in  Referee  Brink's  court  at  the  present  time,  is 
it  not? 

A.     I  think  it  is  in  Bergener's  court. 

Q.     Referee  Beroener's  court? 

A.  Yes;  and  the  receiver  has  sold  inventory  out 
of  the  Salt  Lake  City  store. 

Q.  Who  purchased  the  inventory  from  the  re- 
ceiver of  CAC  Corporation? 

Mr.  Ross:  That  is  objected  to  on  the  grounds 
that  it  is  incompetent,  irrelevant,  and  immaterial, 
and  it  is  far  afield  of  any  of  the  issues  in  this  case, 
your  Honor. 

Mr.  Tobin:     On  this  question  of  intent,  too. 

The  Court:     I  will  overrule  the  objection. 

You  may  answer. 

The  Witness:  There  is  a  Premier  Sales — the 
president  [41]  of  it  is  Jack  Bowman  of  Salt  Lake 
City — had  purchased  this  inventory  and  a  truck 
from  the  trustee  in  bankruptcy. 

Q.  (By  Mr.  Tobin) :  What  I  am  getting  at,  Mr. 
Autrey:  Has  that  stock  gotten  back  into  the  hands 
of  one  of  the  brothers,  regardless  of  how  circuitous 
the  route  was  ? 
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A.  Well,  I  suppose  that  you  would  say  that  half 
of  it  got  back  in  my  hands. 

Q.     How  many  brothers  are  there  of  you? 

A.     Four. 

Q.    And  what  are  their  names? 

A.  That  is,  in  this  business,  is  Floyd  Autrey, 
Lewis  B.  Autrey,  myself,  and  E.  T.  Autrey. 

Q.     And  you  are  all  four  in  the  bedding  business? 

A.     Yes,  that  is  right. 

Q.  And  throughout  what  states  do  your  various 
bedding  business  ramifications  extend? 

Mr.  Ross:  Just  a  moment.  I  object  to  the  form 
of  the  question,  your  Honor. 

Mr.  Tobin :     It  is  on  the  question  of  intent,  too. 

The  Court:     I  will  overrule  the  objection. 

You  may  answer. 

The  Witness:  I  was  only  connected  in  the  four 
states,  but  some  of  the  other  brothers  have  operated 
it  as  far  as  Kansas  City. 

Q.  (By  Mr.  Tobin)  :  Where  is  Lewis  Buster 
Autrey  right  [42]  now? 

A.     I  understand  he  is  in  Los  Angeles  here. 

Q.     When  did  he  come  back  to  Los  Angeles? 

A.  I  heard  about  two  months  ago.  I  haven't 
talked  to  him. 

Q.  Was  he  the  person  who  suggested  to  you 
when  you  were  called  as  a  witness  here  to  refuse 
to  answer  on  the  ground  that  your  answer  would 
tend  to  incriminate  you? 

A.     No,  he  was  not. 
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Q.  You  haven't  talked  to  him  about  being  called 
here  as  a  witness?  A.     No,  I  haven't. 

Q.  Getting  to  the  second  store,  the  store  at  2800 
East  Sandy  Boulevard,  Portland,  Oregon,  what  has 
become  of  that  store  ? 

A.  That  was  moved  to  Seattle.  That  was  closed 
and  moved  to  Seattle. 

Q.     And  the  stock  moved  out  of  Oregon  % 

A.    Yes. 

Q.     Into   Seattle,  Washington?  A.     Yes. 

Q.     And  when  was  that  done? 

A.  Four  or  five  months  ago  or  longer.  I  don't 
know  the  exact  date  it  was.  And  that  also  was  con- 
trolled and  owned  by  CAC  Corporation,  and  it  was 
also  sold.  [43] 

Q.  Who  are  the  stockholders  of  this  CAC  Cor- 
poration ? 

A.  Mr.  Harry  Traub  was  50  i:)er  cent  of  the 
stockholders,  and  I  was  50  per  cent. 

Q.  Did  Harry  Traub  have  any  relationship  at 
all  with  Veraco,  Inc.?  A.     Yes. 

Q.     In  Avhat  capacity? 

A.     He  was  accountant  for  the  firm. 

Q.  And  was  he  also  the  accountant  for  Autrey 
Brothers,  Inc.?  A.     Yes. 

Q.  And  was  he  the  personal  accountant  for 
Lewis  B.  Autrey? 

A.     As  far  as  I  know,  yes. 

Q.     And  he  handled  your  accounting,  too? 

A.     Yes,  he  did. 
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Q.  When  was  this  CAC  Corporation,  that  you 
refer  to,  organized  ? 

A.     I  believe  it  was  in  about  April,  1955. 

Q.     In  Texas? 

A.     No;   California   corporation? 

Q.     It  is  a  California  corporation  ?  A.     Yes. 

Q.  And  how  much  money  did  you  put  in  this 
CAC  Corporation?  [44] 

Mr.  Ross:  Just  a  moment.  I  object  to  that  as 
being  incompetent,  irrelevant,  and  immaterial,  not 
binding  on  the  defendants  in  this  action,  and  com- 
pletely remote  to  the  problem  at  hand,  your  Honor. 

The  Court:     I  will  overrule  the  objection. 

You  may  answer. 

The  Witness :  I  ])ut  in  inventory  and  equipment 
that  I  had  in  a  small  company  in  San  Diego  and 
Compton,  in  the  CAC  Corporation. 

Q.  (By  Mr.  Tobin)  :  You  had  an  inventory  in 
San  Diego  and  Compton?  A.     Yes. 

Q.     Standing  in  your  individual  name? 

A.  No,  it  was  in — it  was  sort  of  a  partnerships 
with  a  Mr.  and  Mrs.  Hardebeck.  We  had  a  store 
there  and  a  small  factory  in  Compton. 

Q.  Will  you  please  tell  us  under  how  many  dif- 
ferent trade  names  you  and  your  brothers  con- 
ducted your  bedding  business  ? 

A.  I  think  there  was  four,  all  together,  with  the 
exception  of  the  corporation. 

Q.     Veraco,  Inc.,  was  one,  wasn't  it? 

A.  Yes,  doing  business  as  Sleep  E-Z  Mattress 
and  Air(^st  Mattress  Cc^uipnuv. 
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Q.     And  Sleeprest?  [45]  A.     No. 

Q.  Didn't  you  have  a  number  of  Sleep  E-Z  or 
Sleep A.     No. 

Q.     concern  trade  names  that  you  were  doing 

business  under  in  various  parts  of  the  coimtry? 

A.  One  brother  was  operating  under  ''Sleepo- 
pedic  Mattress  Company." 

Q.     What's  that? 

A.     Sleepopedic  Mattress  Company. 

Q.     Where  was  that? 

A.     That  is  in  Texas. 

Q.  How  many  operations  did  you  have  in  the 
State  of  Washington?  We  will  go  at  it  geographi- 
cally. How  many  operations  did  you  have  m  the 
State  of  Washington? 

Mr.  Ross:     Referring  to  this  witness  or 

Q.     (By  Mr.  Tobin)  :     You  or  your  brothers? 

Mr.  Ross:     Thank  you. 

Q.     (By  Mr.  Tobin):     The  four  of  you? 

A.  As  far  as  I  know,  the  only  ones  I  know  was 
Sleep  E-Z  Mattress  Company,  and  then 

Q.     Where?  A.     In    Washington. 

Q.     A^niereabouts  in  Washington? 

A.  At  these  same  locations:  7800-7808  Arroyo 
Avenue  and  4501  South  Rainier  in  Seattle,  Wash- 
ing-ton, and  Portland,  [46]  Oregon;  and  the  only 
two  names  that  we  operated  was  Sleep  E-Z  Mattress 
Company  and  Airest  Mattress  Company. 

Q.  And  they  were  actually  owned  originally  by 
Vera  CO  ? 

A.     The  Sleep  E-Z  was  owned  by  Veraco  until 
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we  had  made  our  transfer,  and  I   omitted  using 
Sleep  E-Z  and  I  had  to  use  Airest  Mattress  Com- 
pany. 

Q.     And  Autrey  Brothers  was  the  actual  owner? 

A.     Yes. 

Q.  And  then  where  did  the  Seattle  and  Tacoma 
outlets  ultimately  wind  up?  ' 

A.     In  bankruptcy — of  CAC. 

Q.     Well,  trace  it  light  on  through,  please. 

A.  Well,  they  had  closed  up  the  Tacoma  store 
and  moved  it  into  the  7808  Arroyo  store. 

Q.     That  is,  at  Seattle? 

A.  Yes,  Seattle.  They  had  operated  and  opened 
up  a  store  at  4501  South  Rainier  in  Seattle,  and  they 
had  operated  those  three  stores  until  they  trans- 
ferred them  to  CAC  Corporation,  and  CAC  Cor- 
poration has  filed  a  petition  in  bankruptcy  and  they 
have  liquidated  them. 

Q.     And  who  ultimately  got  those  stocks  in  trade  ? 

A.     I  don't  know 

Mr.  Ross:  You  mean  from  the  trustee  in  bank- 
ruptcy f 

Mr.  Tobin:     Yes. 

The  Witness:     I  don't  know.  [47] 

Q.     (By  Mr.  Tobin)  :     Did  you? 

A.     No,  I  never  got  them. 

Q.  Or  any  corporation  owned  and  controlled  by 
you?  A.     No. 

Q.     Or  any  of  the  Autrey  brothers? 

A.     No. 

Q.     That  you  know  of? 
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A.     No,  none  of  the  Autrey  brothers. 

Q.  Going  one  state  farther  south — Oregon,  what 
operations  did  the  xiutrey  brothers  have  in  Oregon  ? 
And  by  "Autrey  brothers"  I  refer  to  you  four 
brothers  under  your  various  corporate  enterprises. 

A.  Yes,  the  same  as  the  Seattle  store,  and  it 
was  transferred  to  CAC  Corporation  and  eventually 
was  liquidated  liy  the  Bankruptcy  Court. 

Q.     And  who  ultimately  bought  the  Oregon  store? 

A.  It  was  just  closed  and  moved  into  Seattle, 
and  from  there  is  was  liquidated  through  the  Bank- 
ruptcy Court. 

Q.  Now,  getting  down  to  the  State  of  California, 
how  many  operations  did  you  four  Autrey  brothers 
have  in  the  State  of  California? 

A.  Well,  Lewis  Autrey  had  Sleep  E-Z  Mattress 
Company. 

Q.  That  was  the  corporation  he  organized  in 
October,  1954— or  '53,  rather? 

A.  No.  At  first  he  was  doing  business  as  an 
individual  [48],  fictitious  firm  name  of  Sleep  E-Z 
Mattress  Company. 

Q.     Well,  wasn't  that  a  corporation? 

A.     Not  at  first.   The  second 

Q.     Was  it  ever  a  corporation? 

A.  It  was.  We  formed  Sleep  E-Z  Mattress,  Inc., 
I  think,  the  last  of  1954. 

Q.     That  w  as  after  this  suit  was  started :  is  that 

right? 
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A.  I  don't  know  what  time  this  suit  was  started, 
today. 

Mr.  Ross:  We  will  stipulate  it  was  after  this 
suit  was  filed. 

Q.  (By  Mr.  Tobin)  :  And  then,  after  suit  was 
started,  he  transferred  what  stores  to  Sleep  E-Z 
Mattress  Company,  Inc.? 

Mr.  Ross:     If  any,  Mr.  Tobin. 

Mr.  Tobin:     Yes. 

The  AYitness:  I  think  he  transferred  the  Seattle 
store.  Salt  Lake 

Q.  (By  Mr.  Tobin) :  We  will  get  to  the  Salt 
Lake  later.  A.     I  don't  actually  know. 

Q.  How  about  these  California  stores  that 
wound  up  in  the 

A.  At  that  point  I  don't  know  whether  he  trans- 
ferred them  into  the  Sleep  E-Z  Mattress,  Inc.,  or — 
I  know  he  had  a  creditors'  meeting,  and  his  credi- 
tors wanted  him  to  do  business  as  an  individual 
instead  of  a  corporation,  and  at  [49]  that  time  he 
was  wanting  to  transfer  them  into  this  corporation, 
Sleep  E-Z  Mattress,  Inc.,  that  he  had  formed.  I 
don't  know  whether  he  ever  did  or  not.  The  credi- 
tors requested  him  to  operate  as  an  individual. 

Q.  Well,  now,  getting  back  to  the  California 
operations,  what  operations  were  carried  on  in  the 
State  of  California  by  you  four  Autrey  brothers? 

A.    Well 

Q.    If  you  will  outline  them  to  the  court. 

Mr.  Ross :     As  to  what  period  of  time,  Mr.  Tobin  ? 


Frank  M.  Chichester,  etc.  119 

(Testimony  of  Vernon  W.  Autrey.) 

Q.  (By  Mr.  Tobin) :  During  the  period  between 
November  5,  1953 — November  4,  1953,  and  the  date 
of  the  ])ankruptcy  of  Veraco,  Inc.  ? 

A.  Well,  Lewis  B.  Autrey  and  E.  T.  Autrey  and 
Floyd  Autrey,  the  three  brothers,  operated  as  Sleep 
E-Z  Mattress  Company,  and  they  were  stockholders, 
or  supposed  to  have  been,  in  Autrey  Brothers,  Inc., 
and  doin.2^  business  as  Sleep  E-Z  Mattress  Company, 
and  I  was  doing  business  as  Veraco,  as  the  owner 
and  doing  business  as  Airest  Mattress  Company, 
and  I  think  that  is  all  that  I  know  that  they  oper- 
ated under. 

Q.  And  was  Lewis  B.  Autrey  a  director  of 
Veraco — an  officer?  A.     No. 

Q.     Wasn't  he  vice-president  of  Veraco,  Inc.? 

A.  He  might  have  been  vice-})resident.  I  know 
he  never  [50]  went  to  a  meeting  of  the  corporation 
at  all. 

Q.  Well,  he  had  a  great  deal  to  say  about  the 
operation  of  Veraco,  Inc.,  did  he  not? 

A.     Yes. 

Q.  And  didn't  he  have  a  right  to  sign  checks  on 
its  bank  account?  A.     That  is  right. 

Q.  And  didn't  Harry  Traub  have  a  right  to  sign 
checks  on  the  bank  account? 

A.     Yes,  he  did,  a  short  period. 

Q.     And  did  you?  A.    Yes,  I  did. 

Q.  Now,  was  there  any  partnership  arrangement 
between  Autrey  Brothers  and  Veraco,  Inc.  ? 

A.     Yes,  a  verbal  agreement  between  us. 
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Q.    What  is  that? 

A.  It  was  a  verbal  agreement;  not  a  written 
one. 

Q.  And  when  was  this  ^partnership  arrangement 
entered  into  between  the  two  corporations? 

A.  When  we  first  started;  I  would  say  around 
the  middle  of  the  year  of  '52. 

Q.     And  what  was  the  verbal  arrangement? 

A.     The  arrangement  was 

Mr.  Ross:  I  object  to  that  as  calling  for  a  con- 
clusion of  the  witness,  your  Honor.  There  was  some 
conversation  in  [51]  which 

Q.  (By  Mr.  Tobin) :  State  the  conversation, 
then. 

The  Court:  All  right,  give  us  the  conversation, 
if  any. 

Mr.  Ross:    Let's  have  the  foundation,  too. 

The  Witness:     The  conversation  was 

Mr.  Ross:     Just  a  moment. 

The  Court:     He  wants  the  foundation. 

Mr.  Tobin:     Just  a  moment. 

Q.  Who  participated  in  this  conversation,  on 
behalf  of  Veraco,  Inc.?  A.     I  did. 

Q.  And  who  participated  in  this  conversation  on 
behalf  of  Autrey  Brothers,  Inc.? 

A.     Lewis  B.  Autrey. 

Q.     And  where  did  the  conversation  take  place? 

A.  There  was  several  conversations.  Sometimes 
at  Veraco 's  office. 

Q.     Between  what  periods  of  time? 
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A.  Oh,  between  March  of  1952  and  throughout 
the  year  of  '52. 

Q.  And  who  was  present  at  these  various  con- 
versations ? 

A.  Most  of  the  time,  Lewis  B.  Autrey  and 
myself. 

Q.  Taking  up  the  preliminary  conversations  at 
which  this  arrangement  was  arrived  at,  what  was 
said  by  you  and  what  was  said  by  Lewis  [52] 
Autrey'^  A.     About  what,  for  instance? 

Q.  About  what  arrangements  you  were  going  to 
have  between  the  two  corporations  for  your  opera- 
tion and  participation  in  profits? 

A.  Well,  we  had  agreed  on  Veraco  would  sell 
the  item  and  give  production  to  the  factory  at  an 
even  quote — no  profit,  3^ou  know — and  the  factory 
was  to  make  the  pi'ofit,  and  we  were  to  divide  the 
profit  of  the  factory. 

Q.  In  other  words,  Autrey  Brothers  was  to 
manufacture,  and  Veraco  was  to  sell? 

A.     Yes. 

Q.  And  how  long  did  this  partnership  arrange- 
ment between  these  two  corporations 

Mr.  Tobin :     I  withdraw  that. 

Q.     You  owned  and  controlled  Veraco,  Inc.? 

A.     That  is  right. 

Q.  And  your  brother  Lewis  owned  and  con- 
trolled Autrey  Brothers,  Inc.? 

A.     That  is  right. 

Q.     Was  there  any  attempt  made  to  inject  any 
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other  of  your  brothers  in  the  arrangement  between 

Autrey  Brothers,  Inc.,  and  Veraco,  Inc.? 

A.     Not  until  1953,  November. 

Q.  And  in  1953  when  was  there  an  effort  made, 
if  any,  to  inject  some  more  of  your  brothers  [53] 
into  it? 

A.     Yes,  around  the  first  of  November  of  '53. 

Q.  Was  that  what  caused  the  rift  between  your- 
self and  Buster?  A.     I  ])elieve  it  was. 

Q.  And  who  proposed  to  inject  some  of  your 
other  brothers? 

Mr.  Ross:  I  don't  quite  understand  counsel's 
question — "inject."   It  is  rather  imcertain  to  me. 

Mr.  To1)in:     I  withdraw  it. 

Q.  Who  was  it  proposed  to  connect  some  of  your 
other  brothers  with  the  operations  of  these  two 
corporations  ? 

A.  It  was  Lewis  B.  Autrey  and  the  other  two 
brothers  was  proposing  to  have  them  to  take  over 
half  of  it — ^\^eraco. 

Q.     And  what  were  they  to  pay  you? 

A.     Nothing. 

Q.  In  other  words,  they  Avanted  what  propor- 
tion of  Voraco,  Inc.,  the  bankrupt,  to  be  turned 
over  to  three  of  your  brothers? 

Mr.  Ross:  Just  a  moment.  I  object  to  the  form 
of  the  question  as  calling  for  a  conclusion  of  the 
witness  and  a  hearsay  answer,  your  Honor. 

Mr.  Tobin:     It  is  preliminary,  your  Honor. 

The  Court:     I  will  overriilo  the  objection. 
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You  may  answer. 

The  Witness :     It  was  one-half  of  it.  [54] 

Q.  (By  Mr.  Tobin) :  And  what  arrangements 
were  to  be  made  then  to  pay  the  creditors  of 
Veraco,  Inc.,  after  the  one-half  of  the  business  was 
turned  over  to  your  other  brothers'? 

A.  At  that  point,  the  only  creditors  of  Veraco 
was  mostly  newspapers. 

Q.     Well,  what  newspapers  were  they? 

A.  They  were  the  Seattle  Times  and  Salt  Lake 
Tribune  and  the  Los  Angeles  Examiner  and  various 
newspapers  throughout  the  operation,  and  tele- 
^'ision,  and  our  supplies  was  owed  to  Autrey 
Brothers,  Inc. 

Q.  And  what  arrangements  were  contemplated 
to  take  care  of  these  various  newspapers  throughout 
the  West  Coast? 

A.  They  were  being  paid  each  month  as  a 
monthly  bill.  We  didn't  owe  any  great  sums  to 
them,  only  a  regiilar  course  of  business  at  that  time. 

Q.  Can  you  give  us  an  approximation  of  what 
the  indebtedness  of  Veraco,  Inc.,  is  at  the  present 
time? 

A.  I  think  it  is  around  one  hundred  twenty  to 
one  hundred  thirty  thousand. 

Q.  One  hundred  twenty  to  one  hundred  and 
thirty  thousand  dollars?  A.     Yes. 

Q.  And  what  assets  did  Veraco,  Inc.,  have  to 
meet  those  debts  when  you  got  through  with  this 
arrangement  with  [55]  your  brother  Buster? 
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Mr.  Ross:  Just  a  moment.  That  assumes  a  fact 
not  in  evidence,  your  Honor.  There  is  no  testi- 
mony  

The  Court:     I  will  sustain  the  objection. 

Q.  (By  Mr.  Tobin)  :  As  against  the  one  hun- 
dred and  twenty  to  a  hundred  and  thirty  thousand 
dollars  in  liabilities  owed  by  the  bankrupt,  Veraco, 
Inc.,  what  assets  did  it  have? 

Mr.  Ross:  Just  a  moment,  Mr.  To])in.  I  want 
to  find  out,  did  it  owe  the  hundred  and  twenty 
thousand  in  November,  1953,  or  was  this  at  the 
time  it  filed  its  petition  in  July  or  August,  1954? 
I  think  that  makes  a  difference. 

Mr.  Toinn:     At  the  date  of  bankruptcy. 

The  Court:     I  will  overrule  the  objection. 

Q.  (By  Mr.  Tobin)  :  At  the  date  of  bankruptcy, 
how  much  did  Veraco,  Inc.,  owe? 

A.  Approximately  one  hundred  and  twenty  to 
one  hundred  and  thirty  thousand  dollars  at  the 
date  of  l^ankruptcy. 

Q.  And  what  assets  did  it  have  to  meet  those 
liabilities? 

Mr.  Ross:  Just  a  moment.  I  object  on  the 
grounds  that  it  is  incompetent,  irrelevant,  and  im- 
material, your  Honor.  What  its  liabilities  were  at 
the  time  of  its  adjudication  in  bankruptcy  in 
August,  1954,  is  too  remote^  in  time  from  these 
transfers.  I  think  the  essential  element  of  the 
plaintiff's  theory  of  the  case  is  correct  as  to  what 
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the  assets  and  [56]  liabilities  were  at  the  time  of 

transfer. 

Mr.  Tobin:     Section  67 

The  Court:     I  will  overrule  the  objection. 

You  may  answer. 

The  Witness :     It  was  around  a  thousand  dollars. 

Mr.  Tobin:     About  a  thousand  dollars  to  pay  one 
hundred  and  twenty  thousand  dollars  in  liabilities. 

If  your  Honor  please,  we  have  here  the  reporter 
from  Referee  Rifkind's  court. 

The  Court:     Do  you  want  to  put  him  on  out  of 
order "? 

Mr.  Tobin:     Yes,  if  your  Honor  please. 

The  Court:     Step  dowm,  please. 

We  will  put  him  on  out  of  order.   Do  you  want 
him  to  read  his  notes? 

Mr.  Tobin:     I  don't  believe  it  will  be  necessary, 
your  Honor. 

The  Court:     All  ri.^ht.   Put  the  reporter  on. 

LOUIS  SOMMERS 

called  as  a  witness  on  l)ehalf  of  the  plaintiff,  being- 
first  duly  sworn,  was  examined  and  testified  as 
follows. 

The  Clerk:     State  your  full  name,  please. 

The  Witness:     Louis  Sommers.  [57] 

Direct  Examination 
By  Mr.  Tobin : 

Q.     Mr.  Sommers,  you  are  the  official  reporter 
for  Referee  Joseph  Rifkind?  A.     I  am. 
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Q.     And  you  are  also  a  certified  court  reporter? 

A.     I  am. 

Q.  I  will  ask  you  to  state  whether  or  not  you 
attended  on  the  taking  of  the  deposition  of  one 
Lewis  Buster  Autrey,  commencing  December  22, 
1954,  and  adjourned  to  January  6,  1955,  and  re- 
sumed on  January  6,  1955,  in  this  case,  which  is 
No.  17354-TC,  entitled  Frank  Chichester  as  Trustee 
in  Bankruptcy  for  the  estate  of  Yeraco,  Inc.,  doing 
business  as  Airest  Mattress  Co.,  bankrupt,  against 
Autrey  Brothers,  Inc. ;  Lewis  Autrey,  and  Stella 
Autrey,  defendants. 

A.     I  was  the  reporter  at  those  depositions. 

Q.  And  as  such  reporter  did  you  swear  the  de- 
fendant Lewis  Buster  Autrey? 

A.     I  did,  as  notary  public. 

Q.  And  did  you  take  down  his  testimony  in 
shorthand?  A.     I  did. 

Q.     In  question  and  answer  form? 

A.     Yes,  sir. 

Q.  Did  you  thereafter  transcribe  this  deposition 
into  longhand?  [58] 

A.     It  was  transcri])ed  under  my  direction. 

Q.  That  is  w^hat  I  mean.  And  thereafter  did 
Mr.  Autrey  at  any  time  appear,  pursuant  to  the 
stipulation  contained  in  that  deposition 

Mr.  Ross:  Just  a  moment.  To  which  we  object 
on  the  ground  that  it  calls  for  a  conclusion 

Mr.  Tobin:     I  am  not  through  yet. 

Mr.  Ross:     I'm  sorry. 
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Q.  (By  Mr.  Tobin) :  Thereafter,  did  Mr.  Autrey 
at  any  time,  pursuant  to  the  stipulation  contained 
in  that  deposition,  appear  to  sign  the  deposition  ? 

Mr.  Ross:  To  which  we  object  on  the  ground 
that  the  question  calls  for  a  conclusion  of  the  wit- 
ness, to  appear  pursuant  to  the  stipulation  contained 
in  the  deposition. 

Mr.  Tobin:  I  will  withdraw  the  question  and 
reframe  it,  your  Honor. 

The  Court:     All  right. 

Q.  (By  Mr.  Tobin) :  Subsequent  to  the  taking 
of  this  deposition  on  December  22,  1954,  and  on 
January  6,  1955,  did  the  defendant  Lewis  Buster 
Autrey  ever  appear  before  you  to  examine  this 
deposition  and  swear  to  its  correctness? 

Mr.  Ross:  To  which  we  object  on  the  grounds 
that  it  is  incompetent,  irrelevant,  and  immaterial. 

May  it  please  the  Court,  it  is  obvious,  and  I  think 
counsel  will  agree,  that  this  deposition  has  never 
been  [59]  signed.  The  law  requires  that  before  a 
deposition  can  be  used  in  this  court  it  has  to  b(^ 
signed  and  sworn  to  by  the  witness.  There  is  a 
statutory  method  requiring  the  compliance  to  us(^ 
tlie  deposition  as  evidence.  Under  Rule  32(d)  of 
the  rules  for  the  government  of  the  l:)usiness  of 
these  courts,  I  move  to  suppress  that  deposition 
upon  the  groimds  that  it  has  never  been  signed  or 
filed,  and  I  have  never  had  any  opportunity  to 
know  if  there  was  any  desire  to  use  the  deposition. 

The  ordinarv  and  usual  method  is  that  if  a  dep- 
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osition  is  not  signed  at  some  time  prior  to  the  trial, 
or  a  request  is  made  upon  counsel  or  somebody  to 
have  it  signed,  if  it  is  not,  a  citation  for  contempt 
issues,  and  the  matter  is  ordered  by  the  court  to 
be  signed  and  the  witness  has  an  opportunity. 

Just  because  counsel  has  either  been  lazy  or 
negligent  is  no  reason  to  attempt  to  get  a  deposi- 
tion in  by  a  back-door  method  where  the  law  per- 
mits it  to  come  in  properly. 

Mr.  Tobin:  If  your  Honor  please,  in  the  case 
of  Sampsell  v.  Anches  that  very  question  arose  in 
the  Ninth  Circuit  in  connection  with  the  use  of  a 
Section  21(a)  transcript  of  a  witness  who  was 
later  a  defendant  in  an  action  in  Seattle  brought 
hy  the  trustee  in  bankruptcy  against  a  person  who 
had  been  examined  in  the  Bankruptcy  Court  under 
Section  21(a)  regarding*  transfers  of  property  made 
by  a  dishonest  bankrupt  to  him.  [60] 

At  the  time  of  trial  in  Seattle,  an  objection  was 
made  to  the  introduction  of  this  Section  21(a) 
transci'i])t  on  the  groimd  that  it  was  in  the  nature 
of  a  deposition  and  w^as  inadmissible  because  of  the 
fact  that  it  had  not  been  taken  in  accordance  with 
the  regular  deposition  practice.  An  objection  was 
sustained  to  the  introduction  of  this,  and  a  verdict 
ultimately  was  directed  in  favor  of  the  defendants. 

The  case  went  up  to  the  Ninth  Circuit,  and  the 
Ninth  Circuit  reversed  the  district  judge  in  Seattle 
and  held  that  that  deposition  was  admissible  ])oth 
as   substantive   proof — I    mean   that   that    Section 
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21(a)  transcript  was  admissible  both  as  substantive 
proof  of  the  facts  and  for  ih^  purpose  of  impeach- 
ment against  the  person  from  whom  the  testimony 
was  elicited. 

The  result  was,  the  District  Court  was  reversed 
and  the  Ninth  Circuit  definitely  laid  down  the  rule, 
following  a  former  case  of  Slattery  v.  Dillon,  that 
as  an  admission  against  interest  it  was  admissible. 

Here  we  have  a  situation,  if  your  Honor  please, 
where  in  good  faith,  represented  by  other  attorneys, 
I)rior  to  the  trial  of  this  case  and  in  this  proceed- 
ing, one  of  the  defendants,  Buster  Autrey,  who 
admittedly  o\\tis  and  controls  Autrey  Brothers,  was 
brought  in  and  his  deposition  was  taken  on  two 
different  occasions.  He  walked  out  of  the  deposi- 
tion room,  and  we  haven't  seen  him  since.  [61] 

Certainly  a  deposition  ought  not  to  be  suppressed 
by  reason  of  the  misconduct  on  the  part  of  this 
defendant  who  has  not  even  appeared  here  at  the 
trial  of  this  case. 

The  Court:     Mr.  Ross. 

Mr.  Ross:  May  it  please  the  Court,  in  the  first 
place,  the  Anches  case  dealt  with  a  Section  21(a) 
examination  in  bankruptcy.  There  is  no  question 
in  my  mind  that  if  a  witness  takes  the  stand,  his 
testimony  on  any  prior  occasion,  whether  it  is  under 
Section  21(a)  or  any  other  form,  can  be  used  for 
the  purpose  of  impeaching  him  as  contradictory 
statements  having  been  made. 
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But  here  in  this  case,  this  is  a  deposition  taken 
under  Rules  26,  27,  28,  29,  30,  31,  32  and  33  of  the 
Rules  of  Federal  Procedure.  Now,  counsel  can't 
yell  '^Bad  faith"  if  he  just  didn't  follow  the  rules 
and  get  his  testimony  and  his  discovery  completed. 

I  submit  that  if  Mr.  Autrey  were  to  take  the 
witness  stand  in  this  case  and  testify,  that  the  dep- 
osition could  l)e  used  for  the  purpose  of  impeaching" 
him.  But  the  deposition  cannot  be  used  as  a  part 
of  his  case  in  chief. 

Now,  obviously,  counsel  says  Mr.  Autrey  isn't 
here.  As  the  attorney  for  the  defense,  it  is  my 
prerogative  to  produce  such  witnesses  as  I  feel  may 
be  necessary.  And  there  is  no  sli owing  that  there 
lias  ever  ])een  any  attempt  by  the  plaintiff  to  have 
Mr.  Autrey  produced  at  this  time.  There  is  [62] 
no  showing  that  any  subpoena  was  in  the  hands  of 
the  Marshal.  Nor  is  there  any  showing  tliat  any 
request  has  been  made  upon  me  since  February  of 
1955  to  have  this  deposition  signed.  Neither  has 
there  heen  any  request  made  of  Judge  Byrne  or 
.Judge  Jertberg  or  of  yourself,  your  Honor,  to 
request  this  man  to  read  and  correct  this  deposition. 

I  don't  think  counsel,  by  liis  own  lack  of  dili- 
gence, can  start  calling  names  at  other  people. 

I  submit  the  deposition  isn't  admissible. 

The  Court:     T  will  overrule  th(^  objection. 

The  witness  may  answer  the  question. 

Mr.  Ross:     An  exception  may  be  noted? 

The  Court:     Yes. 
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The  Witness:     I  have  forgotten  the  question. 
Mr.     Tobin:    Would    you    read    the    question, 
please  ? 

(The  reporter  read  the  pending  question  as 
follows:  "Q.  Subsequent  to  the  taking  of  this 
deposition  on  December  22,  1954,  and  on  Janu- 
ary 6,  1955,  did  the  defendant  Lewis  Buster  Au- 
trey  ever  appear  before  you  to  examine  this  dep- 
osition and  swear  to  its  correctness?") 

The  Witness:     No,  he  did  not. 

Q.  (By  Mr.  Tobin) :  Has  that  deposition  ever 
heen  signed  by  Buster  Autrey,  to  your  knowledge? 

A.  Not  to  my  knowledge.  I  just  don't  [63] 
know. 

The  Court:  We  can  stipulate  that  it  is  not 
signed  ? 

Mr.  Ross :     So  stipulated,  your  Honor. 

The  Court :  It  is  stipulated  that  it  is  not  signed. 
The  witness  wouldn't  know. 

Mr.  Tobin:  I  would  like  to  have  this  marked  as 
plaintiff's  exhibit  next  in  order  for  identification. 

Tlie  Clerk:     Plaintiff's  Exhibit  2. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  No.  2  for  identification.) 

The  Court:     Is  that  all  for  the  witness? 

Mr.  Tobin:  I  believe  I  will  ask  just  one  more 
question,  your  Honor. 

Q.  Showing  you  Plaintiff's  Exhi])it  2  for  iden- 
tification, I  mil  ask  you  to  examine  that  and  tell 
us  if  that  is  a  true  and  correct  transcription  in 
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longhand  of  the  testimony  given  b}^  the  defendant 
Lewis    Buster   Autrey    on   January    6,    1955,    and 
December  22,  1954? 

Mr.  Ross:  May  it  be  stipulated  that,  without 
repeating  the  objection  and  the  exception,  it  may 
continue  ? 

The  Court:     All  right. 

Mr.  Ross :     Thank  you. 

The  Witness :  To  the  best  of  my  knowledge,  this 
is  a  true  and  correct  transcript  of  the  testimony 
of  Buster  Autrey  on  those  two  dates. 

The  Court:     All  right.  [64] 

Mr.  Tobin:  We  would  like  to  offer  that  in  evi- 
dence, if  your  Honor  please. 

Mr.  Ross:  To  which  we  object  upon  the  grounds 
that  no  proper  foundation  has  been  laid;  no  com- 
pliance has  been  had  with  Rules  26,  27,  28,  29,  30,  31, 
and  32  of  the  Rules  of  Federal  Procedure. 

The  Court:  In  view  of  the  court's  previous  rul- 
ing, I  will  overrule  the  objection  and  allow  it  to  be 
received. 

Mr.  Ross:     Exception,  your  Honor. 

The  Court:     Yes. 

Mr.  Ross:     Thank  you,  your  Honor. 

(The  document  referred  to,   marked  Plain- 
tiff's Exhibit  No.  2,  was  received  in  evidence.) 

Mr.  Tobin:  That  is  all  as  far  as  this  witness  is 
concerned,  your  Honor. 


Frank  M.  Chicheste7%  etc.  133 

(Testimony  of  Louis  Sommers.) 

Cross-Examination 
Bv  Mr.  Ross : 

Q.  How  long  have  you  kno^vn  that  I  have  been 
attorney  of  record  for  the  defendants  in  this  action  ? 

A.  I  didn't  know  it  up  until  this  moment,  and  T 
still  don't  know  your  name. 

The  Court:  You  will  stipulate  that  he  came  in 
after  this?  Isn't  that  correct? 

Mr.  Tobin :     That's  right.  166^ 

Q.  (By  Mr.  Ross) :  No  request  was  ever  made 
of  me  to  have  Mr.  Autrey  sign  this  deposition? 

A.     Not  by  my  office. 

Q.  And  as  far  as  you  know,  as  notary  public, 
you  have  taken  no  jDroceedings  to  have  the  deposi- 
tion signed?  A.     That  is  correct. 

Mr.  Ross:     No  further  questions,  join'  Honor. 

The  Court:  That  is  all.  The  witness  may  be  ex- 
cused. We  will  take  a  recess  imtil  2:00  o'clock. 

(A\^iereupon  a  recess  was  taken  until  2:00 
p.m.  of  the  same  day.  ) 

The  Court :  Do  you  want  to  put  the  witness  back 
on  the  stand  ? 

Mr.  Tobin :     Yes,  your  Honor. 
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resimied  the  stand  as  a  witness  called  by  the  plaintiff 
under  the  provisions  of  Section  21  (k)  of  the  Bank- 
ruptcy Act  and,  having  been  previously  duly  sworn, 
testified  further  as  follows : 

Direct  Examination 
(Resumed) 
By  Mr.  Tobin: 

Q.  Now,  this  morning,  when  I  questioned  you 
regarding  a  threat  of  criminal  prosecution,  was  it 
true  that  you  had  misappropriated  or  embezzled 
funds  belonging  to  the  bankrupt  corporation,  Ve- 
raco,  Inc.,  in  the  siun  of  approximately  $95,000? 

A.    No. 

Q.  Was  there  any  truth  to  that  charge  made  by 
your  brother  Buster  Autrey  to  that  effect? 

A.     No,  there  was  no  truth  whatsoever. 

Q.  Now,  you  entered  into  an  agreement  with 
Buster  Autrey,  you  acting  on  the  part  of  the  bank- 
rupt corporation  and  Buster  acting  on  behalf  of  Au- 
trey Brothers,  Inc.,  on  [67]  November  5,  1953,  did 
you?  A.     Yes. 

Q.     And  that  agreement  was  in  writing,  was  it? 

A.     Yes. 

Q.  And  in  that  agreement  you  admitted  in  writ- 
ing, did  you,  that  you  owed  Buster  Autrey  and  Au- 
trey Brothers  $95,000  ? 

A.     Yes.  AVe  didn't  know  how  much  it  was  or 

Mr.  Tobiii:  T  believe,  counsel,  during  tlie  noon 
hour  we  agreed  that  we  could  use  the  copy  in  place 
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of  bringing  the  original  from  the  Superior  Court 

(handing  document  to  Mr.  Ross). 

Mr.  Ross:  Yes,  I  am  familiar  with  the  docu- 
ment. If  you  want  to  have  it  marked 

Mr.  Tobui:     Yes. 

Mr.  Ross:  It  may  be  received  without  fur- 
ther identification. 

The  Clerk:     Plaintiff's  Exhibit  3. 

The  Court :     All  right.  You  may  just  refer  to  it. 

Mr.  Tobin:     This  is  Plaintife's  Exhibit  3. 

The  Clerk:     For  identification? 

Mr.  Tobin:  We  are  offering  it  in  evidence.  It 
has  been  stipulated  to. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  No.  3,  was  received  in  evidence.) 

Q.  (By  Mr.  Tobin) :  Now,  calling  your  atten- 
tion to  the  [68]  provisions  in  Plaintiff's  Exhibit  3, 
bearing  date  of  November  5,  1953,  and  particularly 
provision  3:  "Vernon  Autrey  hereby  agrees  that  he 
is  indebted  to  Lewis  Autrey  in  the  sum  of  approx- 
imately ninety-five  thousand  dollars";  was  tliat 
true  ? 

A.  Well,  there  is  no  way  of  knowing  whether  it 
was  true  or  not,  the  way  it  was  enforced  out.  We 
don't  know. 

Q.  Did  you  make  any  investigation  to  ascertain 
whether  or  not  you  were  indebted  to  Lewis  Autrey 
or  Autrey  Brothers,  Inc.,  in  the  sum  of  $95,000? 

A.     We  tried  to,  but  we  never  could  get  together. 

Q.     How  did  you  arrive  at  that  figure  of  $95,000  ? 
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A.     He  arrived  at  it ;  not  me. 

Q.     It  was  his A.     Suggestion. 

Q.    figure?  A.     Yes. 

Q.  Showing  you  a  supplemental  agreement, 
dated  November  16,  1953,  which  we  are  asking  to 
have  marked  for  identification  as  Trustee's  Exhibit 
4  for  identification 

The  Clerk:     Exhibit  4. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  4  for  identification.) 

Q.  (By  Mr.  Tobin) :  was  that  supple- 
mental agreement  signed  up  and  executed  on  No- 
vember 16,  1953'?            A.     Yes,  it  was.  [69] 

Mr.  Tobin:  We  would  like  to  offer  this  in  evi- 
dence, if  your  Honor  please,  also. 

Mr.  Ross:     No  objection,  your  Honor. 

The  Court :     All  right. 

The  Clerk:     Plaintiff's  Exhibit  4. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  No.  4,  was  received  in  evidence.) 

Q.  (By  Mr.  Tobin) :  Now,  these  agreements. 
Plaintiff's  Exhibit  3  and  Plaintiff's  Exhibit  4  now 
in  evidence,  were  the  agreements  under  which  the 
stores  at  2039  West  Pico,  Los  Angeles,  17113  Bell- 
flower  Boulevard,  Bellflower,  11950  East  Garvey 
Boulevard,  El  Monte,  850  South  Main  Street,  Salt 
Lake  City,  were  transferred  on  November  5,  1953, 
were  thev  not?  A.     Yes. 
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Q.  And  the  stores  at  2800  Northeast  Sandy 
Boulevard,  Portland,  Oregon.  5311  South  Tacoma 
Way.  Tacoma,  Washington,  and  7808  Arroyo  Boule- 
vard, Seattle,  Washington,  were  transferred  on  No- 
vember 16,  1953:  isn't  that  true?  A.     Yes. 

Q.  Now,  in  exchange  for  the  transfer  of  these 
three  stores  in  Los  Angeles  County  and  the  one  at 
Salt  Lake  City,  what  were  you.  or.  rather,  the  bank- 
rupt Yeraco,  Lnc,  to  receive? 

A.  Full  value  on  the  $95,000  that  he  figured  that 
we  owed  him.  [70] 

Q.  And  what  was  the  credit  that  was  to  be  ex- 
tended by  Lewis  B.  Autrey  or  Autrey  Brothers, 
Inc.? 

A.  Fair  market  ]U'ice  and  book  value  of  all  mer- 
chandise. 

Q.  What  was  that  taken  in  at.  in  connection  with 
that  agreement.  Plaintiff's  Exhibit  3? 

Mr.  Ross:  Pardon  me.  AVasn't  there  an  exhibit 
attached  to  the  agreement  that  set  the  items  forth. 
Mr.  Tobin? 

]\Ir.  Tobin:  There  doesn't  appear  to  be  here.  Oh, 
ves.  it  is  in  the  agreement  of  November  16th 

Withdraw  that. 

Q.  AYhen  you  had  gotten  through  signing  the 
Plaintiff's  Exhibits  3  and  4  in  evidence  here,  what 
did  you  have  left  then  to  pay  the  creditors  of  Ye- 
raco, Inc.?  -  ' 

A.  Approximately  five  stores,  small  stores,  value 
of  around  $30,000. 
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Q.     How  much  ? 

A.  Value,  as  well  as  I  can  remember,  of  around 
twenty-five  or  thirty  thousand  dollars. 

Mr.  Ross :  I  see  that  counsel  is  examining  what 
purports  to  be  the  banlo-uptcy  file  of  Veraco;  is 
that  right? 

Mr.  Tobin:     That  is  right. 

Mr.  Ross :  I  have  no  objection  to  counsel  offering 
anything  in  that  file  that  he  may  want  to,  b}^  ref- 
erence, in  this  proceeding,  subject  to  the  objection  I 
am  going  to  make  [71]  generally  as  to  any  valua- 
tion that  existed  in  August  of  1954  as  being  remote 
as  to  the  financial  condition  of  Veraco  in  Novem- 
ber, 1953,  when  this  transaction  occurred. 

The  Court:     I  will  overrule  the  objection. 

Q.  (By  Mr.  Tobin)  :  Calling  your  attention  to 
the  schedules  in  bankruptcy  file  in  this  court,  in 
Case  No.  62384-T,  on  August  23,  1954,  I  will  ask 
you  to  examine  those  schedules  and  tell  us  if  that 
is  your  signature  on  there — ''Vernon  W.  Autrey, 
president,  Veraco,   Inc."  A.     Yes. 

Q.  And  calling  your  attention  to  the  "Summary 
of  Debts  and  Assets,  Schedules  A  and  B,"  in  that 
bankruptcy  proceeding,  I  will  ask  you  to  state 
whether  or  not,  at  the  date  of  the  filing  of  the  pe- 
tition in  banlvruptcy  in  this  court,  is  it  or  is  it  not  a 
fact  that  Veraco,  Inc.,  actually  owed  $132,271.01? 

Mr.  Ross :  Just  a  moment.  May  it  be  understood 
that  my  objection  runs  to  this  on  the  groimds  of 
remoteness,  your  Honor? 

The  Court:     Yes.  I  will  overrule  the  objection. 
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Mr.  Ross:  AVe  will  stipulate  that  the  schedules 
so  show,  Mr.  Tobin. 

Mr.  Tobin:  Well,  I  think,  on  that  question  of 
intent  to  hinder,  delay,  or  defraud,  that  the  at- 
mosphere is 

The  Court:  Well,  he  stipulates  that  the  sched- 
ules so  [72]  show. 

Mr.  Tobin :     Yes,  your  Honor. 

The  Court:     I  think  that  is  sufficient. 

Q.  (By  Mr.  Tobin)  :  Are  those  schedules  true 
and  correct,  to  the  best  of  your  knowledge? 

A.     Yes,  they  are. 

Q.  Insofar  as  the  liabilities  and  assets  of  the 
bankrupt  corporation  are  concerned? 

A.     That  is  right. 

Mr.  Tobin:  At  this  time,  if  your  Honor  please, 
we  would  like  to  offer  these  schedules  in  evidence 
by  reference. 

Mr.  Eoss:     Same  objection,  your  Honor. 

The  Court:     I  will  overrule  the  objection. 

By  reference. 

(The  documents  referred  to,  marked  Plain- 
tiff's Exhibit  No.  5,  were  received  in  evidence 
by  reference.) 

Mr.  Ross:  Mr.  Tobin,  I  don't  want  to  interfere 
with  you,  but  why  don't  you  ask  him  if  it  doesn't 
show  liabilities  of  fifty-nine  thousand  against  those  ? 

Mr.  Tobin:  The  liabilities  are  a  hundred  and 
thirtv-two  thousand. 
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Mr.  Ross:  And  assets  of  fifty-nine  thousand 
against  those. 

Mr.  Tobin :  Yes,  that  is  what  I  say.  That  is  what 
I  was  trying  to  ask  him.  [73] 

Q.     Was  there  any 

The  Court:     The  schedules  show  that. 

Mr.  Tobin:     Yes. 

The  Witness:     Yes. 

Q.     (By  Mr.  Tobin)     That  is  a  fact,  is  it  not? 

A.  Yes,  on  accounts  receivable  plus  the  assets. 
Yes. 

Q.  Out  of  the  $59,565.40  worth  of  assets  that 
were  on  hand  to  meet  $132,271.01  of  liabilities 
at  the  date  of  the  bankruptcy,  $46,235.40  of  those 
were  accounts  receivable,  were  they  not"? 

A.     Yes. 

Q.  And  those  accounts  receivable  were  hypo- 
thecated to  a  finance  company,  were  they  not? 

A.     No. 

Q.     Where  were  they? 

A.  These  was  accounts  receivable  of  dealerships 
in  various  cities  that  owed  Veraco,  Inc. 

Q.  Well,  were  they  collectible,  in  your  opinion, 
a  hundred  cents  on  the  dollar,  or  fifty  cents,  or 
what? 

A.  I  believe  they  were,  a  hundred  cents  on  the 
dollar. 

Q.  I  see.  At  the  time  you  entered  into  these  two 
agreements.  Plaintiff's  Exhibits  3  and  4,  with 
Autrey  Brothers,  Inc.,  and  your  brother  Lewis  B. 
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Autrey,  you  contended,  did  you  not,  that  they  owed 
you,   or  owed  Veraco,   Inc.,  $52,111.69;   isn't  that 
right?  [74] 

A.  No,  at  the  time  that  we  signed  these  agree- 
ments we  didn't  really  know.  We  didn't  know 
whether  they  owed  us  or  we  owed  them. 

Q.  Did  you  have  an  auditor  make  any  audit 
whatever  to  ascertain A.    We  tried  to. 

Q.     whether   or   not,   in  truth    and   in   fact, 

Veraco,  Inc.,  or  you  owed  Autrey  Brothers,  Inc., 
or  Buster  Autrey  $95,000,  or  whether  or  not  they 
owed  you A.     We  tried  to. 

Q.     or  your  corporation  $52,111.69? 

A.  No.  At  that  time  we  tried  to,  several  months 
later,  but  we  never  could  get  the  accountant  and 
Lewis  B.  Autrey  to  get  together  to  figure  it  out, 
you  know. 

Q.  Well,  how  long  did  you  take  to  complete 
these  two  transactions,  that  is,  the  transaction  of 
November  5th  and  the  transaction  of  November 
16th?  A.     About  one  hour  each  time. 

Q.  About  one  hour  each  time.  And  it  was  done 
where  ? 

A.  At  1812  Lincoln  Boulevard,  Autrey  Brothers' 
factory. 

Q.  You  tell  us  why  these  transactions  were  so 
speedily  gone  through  vdth. 

A.  That's  the  way  you  have  to  do  business  with 
him,  is  all  I  know.  You  just  don't  do  business  on  a 
regular  basis.  You  do  it  right  now  or  not  at  all.  [75] 

Q.     When  you  were  first  called  to  the  stand  here 
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today  as  a  witness  and  the  first  question  was  asked 
you,  I  believe,  regarding  your  connection  with  Ve- 
raco,  Inc.,  you  at  first  declined  to  answer  on  the 
ground  that  your  answer  would  tend  to  degrade 
and  incriminate  you,  and  said  you  had  been  so  ad- 
vised. By  whom  were  you  advised  that  if  you  testi- 
fied in  this  case  your  answer  would  tend  to  degrade 
or  incriminate  you? 

A.  I  was  not  advised.  I  was  asking  to  be  ad- 
vised by  my  attorney  and  have  him  to  be  present  at 
the  questioning  here. 

Q.     When  did  you  last  see  Buster  Autrey? 

A.     About  two  months  ago. 

Q.     And  where  was  that? 

A.     At  7300  South  Vermont  in  Los  Angeles. 

Q.  And  you  haven't  seen  him  for  at  least  two 
months  ?  A.     Approximately  two  months. 

Q.  Has  he  talked  to  you  on  the  telephone  since 
this  case  was  set  for  trial  ? 

A.     No,  not  for  the  last  two  months. 

Q.  Do  you  know  where  he  is  at  the  present 
time? 

A.     No.  He  is  in  Los  Angeles,  as  far  as  I  know. 

Q.     Do  you  know  where? 

A.    Unless  it  is  at  this  address. 

Q.     7300  South  Vermont?  [76]  A.     Yes. 

Q.  And  what  is  the  residence  address  supposed 
to  1)(^  here  in  Los  Angeles? 

A.     I  don't  know  where  he  lives. 

Q.  Now,  you  employed  an  auditor  in  connec- 
tion with  this  transaction,  did  you  not? 
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A.     Yes. 

Q.     A  man  by  name  of  Lester  Green  f 

A.     Yes. 

Q.  And  the  result  of  his  audit  indicated  that 
Autrey  Brothers  owed  Veraco  the  sum  of  $52,- 
111.69;  isn't  that  right? 

Mr.  Ross:  To  which  we  object  upon  the  grounds 
that  that  would  call  for  hearsay  and  a  conclusion 
and  opinion  of  this  witness,  what  the  auditor  found. 

The  Court :     I  can  let  him  answer,  if  he  knows. 

Do  you  know? 

The  Witness :  No.  With  all  the  records  we  have 
or  had  at  Veraco 's,  that  is  the  only  thing  we  figured 
out,  that  it  was 

Q.  (By  Mr.  Tobin) :  It  was  from  the  records 
of  Veraco  that  that  figure  was  arrived  at? 

A.     Yes. 

Q.  And  discussed  between  you  and  Lewis 
Autrey  ? 

A.  It  was  not  discussed  between  Lewis  Autrey 
and  myself.  It  was  discussed  with  Mr.  Lester  Green 
and  myself.  [77] 

Q.  And  you  filed  an  affidavit  over  here  in  the 
Superior  Court,  in  Action  No.  625431,  Lewis  Autrey 
and  Autrey  Brothers,  Inc.,  against  Vernon  Autrey 
and  Veraco,  Inc.,  did  you  not? 

A.     No ;  that  was  Lewis  Autrey  filed. 

Q.  Didn't  you  file  an  affidavit  in  connection 
with  that  matter,  too? 

A.     An  answer  to  it,  I  believe,  yes. 
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Q.     Pardon  me?  A.     Yes,  we  did. 

Q.  And  in  that  affidavit,  did  you  not  state  that 
instead  of  you  owing  Autrey  Brothers,  Inc.,  $95,000, 
that  they  actually  owed  your  corporation  $52,111.69  ? 

A.     As  well  as  we  could  account  for,  yes. 

Q.     Yes?  A.     Yes,  we  did. 

Q.  And  that  was  your  honest  belief,  was  it  not, 
at  the  time  you  signed  this  agreement? 

A.     Yes,  at  that  time. 

Q.  In  which  you  admitted  that  you  owed  Autrey 
Brothers  $95,000? 

A.  Yes,  that  is  after  we  had  released  all  of  the 
stores  to  them. 

Q.  After  you  had  released  all  of  the  stores  to 
them,  how  did  you  expect  to  pay  about  $130,000  of 
liabilities—  [78]  $132,000  of  liabilities? 

Mr.  Ross:  That  is  objected  to  on  the  ground 
that  it  assumes  a  fact  not  in  evidence,  your  Honor. 

The  Witness:     We  never 

Mr.  Ross:     Pardon  me  just  a  moment. 

We  object  to  that  because  it  assumes  a  fact  not 
in  evidence,  your  Honor.  There  is  no  evidence  that 
in  November,  1953,  Veraco  owed  any  $132,000.  The 
evidence  is  that  they  owed  it  in  August,  1954. 

The  Court:     Yes,  I  mil  sustain  the  objection. 

Q.  (By  Mr.  Tobin)  :  After  you  had  transferred 
these  stores  described  in  Plaintiff's  Exhibits  3  and 
4,  did  the  liabilities  of  Veraco,  Inc.,  increase? 

A.    Yes. 

Q.     From  what  figure  to  what  figiire? 

A.    As  well  as  I  can  remember,  our  liabilities  at 


Frank  M.  Chichester,  etc.  145 

(Testimony  of  Vernon  W.  Autrey.) 
that  time,  November  5tli  to  the  14th  or  the  16th,  was 
approximately  $24,000  overdrawn  in  the  bank  and 
we  owed  around  twenty-five  thousand  in  other  pay- 
ables. 

Q.     About  $50,000?  A.     Yes. 

Q.  And  then  between  November  16,  1953,  and 
the  date  of  the  bankruptcy  of  Veraco,  Inc.,  the 
liabilities  of  Veraco,  Inc.,  jumped  up  to  $132,000"? 

A.     Yes.  [79] 

Q.  And  in  November,  1953,  that  is,  November 
16,  1953,  after  you  had  transferred  these  eight 
stores  to  Autrey  Brothers,  Inc.,  what  assets  did 
Veraco  have  remaining  to  pa}^  its  creditors? 

A.  As  well  as  I  remember,  it  was  from  twenty- 
five  to  thirty  thousand  dollars  of  assets. 

Q.  Did  the  transfer  of  these  stores  from  Veraco, 
Inc.,  to  Vernon  Autrey  have  the  effect  of  render- 
ing Veraco,  Inc.,  insolvent? 

A.  You  mean  the  transferring  from  Veraco  to 
Lewis  Autrey  ? 

Q.     Or  to  Lewis  Autrey,  yes. 

A.     Yes,  it  did. 

Q.  Did  you  tell  Lewis  Autrey  at  the  time  that 
you  made  these  transfers  to  him,  these  eight  stores, 
under  threat  of  criminal  prosecution  for  embezzling 
$95,000,  that  if  those  stores  were  transferred  to  him 
you  would  not  have  sufficient  to  pay  your  creditors  ? 

A.  I  think  I  told  that  to  him  and  several  other 
people  at  the  time. 

Q.     Well,  him  in  particular  ?  A.     Yes. 
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Q.  He  and  Stella  Autrey  were  the  oTMiers  of 
Autrey  Brothers;  is  that  right? 

A.     Yes,  as  well  as  I  know.  [80] 

Q.     Was  he  a  director  of  Autrey  Brothers? 

A.     I  believe  he  was. 

Q.     And  she  is  his  wife  ?  A.     Yes. 

(A  pause.) 

The  Court :     An.v thing  more  from  him,  Mr.  Tobin  ? 
Mr.  Tobin:     I  can't  think  of  anything  now,  your 
Honor, 

You  may  cross-examine. 

Cross-Examination 
By  Mr.  Ross: 

Q.  Mr.  Autrey,  as  I  understand  it,  in  Novem- 
ber, 1953,  at  the  time  a^ou  executed  Plaintiff's  Ex- 
hibits 3  and  4,  you  were  under  the  belief  that  you 
owed  Buster  Autrey  some  money,  weren't  you? 

A.  Yes.  We  really  didn't  know.  We  thought 
Veraco  owed  Autrey  Brothers  some  money.  AYe  did 
not  know. 

Q.  You  honestly  believed  you  owed  some  money, 
but  didn't  know  the  amount  of  it;  isn't  that  right? 

A.     That  is  right. 

Q.  You  didn't  believe  you  had  embezzled  any 
money  from  your  brother,  hoAvever?  A.     No. 

Q.  As  a  matter  of  fact,  at  these  two  meetings  at 
which  Plaintiff's  Exhibits  3  and  4  were  executed, 
you  had  yoTir  [81]  attorney  there,  didn't  you? 

A.     Yes,  T  had  an  attorney. 

Q.     And  Mr.  Buster  Autrey,  your  brother,  had 


Frank  M.  Chichester,  etc.  147 

(Testimony  of  Vernon  W.  Autrey.) 

his  attorney  there,  didn't  he?  A.     Yes. 

Q.     Nobody  used  any  force  on  you,  did  they? 

A.     No,  no  force. 

Q.  Nobody  had  any  deadly  weapons  or  arma- 
ments around?  A.     No. 

Q.     You  had  the  use  of  your  legs,  didn't  you? 

A.     Yes. 

Q.  In  other  words,  you  signed  those  documents 
because  you  honestly  believed  it  was  an  indebtedness 
to  your  brother;  isn't  that  right? 

A.     Yes,  of  some  sort. 

Q.  Later  you  did  file  a  suit  in  the  Superior 
Court  against  him,  did  you  not? 

A.     No,  sir. 

Q.     Or  did  he  file  a  suit  against  you? 

A.     He  filed  it  against  me. 

Q.  And  then  you  filed  a  cross-complaint  in  that 
action,  did  you  not  ? 

A.  We  were  attempting  to,  but  we  only  answered 
it. 

Q.  Now,  as  a  matter  of  fact,  there  has  been, 
from  time  to  time,  ill  feeling  between  yourself  and 
your  brother  Lewis  [82]  Autrey;  isn't  that  true? 

A.     Yes. 

Q.  As  a  matter  of  fact,  isn't  it  true  that  these 
stores  that  are  involved  in  this  litigation,  in  this 
lawsuit,  were  transferred  by  your  brother  Lewis 
Autrey  out  of  Autrey  Brothers,  a  corporation,  about 
a  year  later,  about  the  time  this  lawsuit  was  filed; 
isn't  that  right? 

A.     I  don't  remember  dates. 
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Q.  Well,  didn't  Buster  Autrey  sell  to  one  of  the 
other  brothers  all  of  the  capital  stock  of  Autrey 
Brothers,  IncJ  A.     I  heard  he  did,  yes. 

Q.  And  didn't  he  take  out  of  Autrey  Brothers, 
Inc.,  the  stores  on  the  Pacific  coast?  A.     Yes. 

Q.  And  then  about  that  time  didn't  you  come 
back  with  your  brother  and  start  operating  these 
various  stores  that  are  in  dispute  here  now? 

A.     Some  of  them. 

Q.     Some  of  them?  A.     Yes. 

Q.  And  then  they  were  eventually  transferred 
into  this  CAC  Corporation;  isn't  that  right? 

A.     That  is  right. 

Q.  And  CAC  Corporation  filed  a  petition  in  this 
court?  A.     Yes.  [83] 

Q.  So  some  of  those  stores  are  presently,  or 
were,  imder  the  jurisdiction  of  this  court;  isn't  that 
right?  A.     That  is  right. 

Q.  Now,  you  continued  to  operate  Veraco  for 
seven  or  eight  months,  did  you  not,  after  you  made 
the  transfer  of  these  stores  to  your  brother? 

A.     Approximately  that. 

Q.  And  you  made  an  honest  endeavor  during 
that  time  to  pay  your  bills,  didn't  you? 

A.     Yes,  I  did. 

Q.     And  3^ou  opened  new  stores?  A.     Yes. 

Q.  Did  you  have  any  secret  agreement  with  your 
brother.  Buster,  that  you  had  any  interest  in  these 
stores  that  you  transferred  to  him?  A.     No. 

Q.     Never  made  any  claim  to  them,  did  you? 

A.     No. 
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Q.  Other  than  the  fact  that  in  this  lawsuit  you 
set  forth  that  you  were  in  error  when  you  admitted 
that  you  were  indebted  for  $95,000? 

A.     We  figured  we  overpaid  our  debt. 

Q.  As  a  matter  of  fact,  the  affidavit  that  ^ir. 
Tobin  prepared — read  to  you,  was  prepared  by  your 
attorney;  isn't  that  right?  [84] 

A.     Yes,  it  was. 

Q.     From  the  facts  you  gave  him  ?  A.     Yes. 

Mr.  Ross:  I  don't  think  I  have  anything  else, 
your  Honor. 

The  Court:     Is  that  all,  Mr.  Tobin? 

Mr.  Tobin:     That  is  all,  your  Honor. 

The  Court :     You  may  step  doT\^i. 

Mr.  Tobin:  We  would  like  to  offer,  by  refer- 
ence, if  your  Honor  please,  the  order  approving  the 
trustee's  bond  in  the  bankruptcy  proceeding. 

The  Court:     All  right. 

Mr.  Tobin :  Has  the  court  had  an  opportunity  to 
read  the  deposition? 

The  Court:  You  just  put  it  in  about  five  minutes 
to  twelve. 

Mr.  Tobin :     Yes,  your  Honor. 

The  Court :  I  was  going  to  try  to  read  it  at  night. 
I  will  have  to  take  the  case  under  submission. 

Mr.  Tobin:  I  think  that  is  our  case,  if  your 
Honor  please. 

The  Court:  You  already  have  the  deposition  in 
evidence. 

Mr.  Tobin :     Yes,  your  Honor. 


150  Autrey  Brothers,  etc.,  vs. 

The  Court:  But  I  will  have  to  read  it  tonight. 
I  will  have  to  take  the  case  under  submission.  [85] 

Mr.  Tobin:     Yes. 

The  Court:     Does  the  plaintiff  rest  at  this  time'? 

Mr.  Tobin :  We  are  resting  at  this  time,  yes,  your 
Honor. 

The  Court:     All  right. 

Mr.  Ross:  May  it  please  the  court,  at  this  time 
the  defendants  move  for  a  nonsuit  as  to  each  and 
every  cause  of  action  that  is  pleaded  in  the  plain- 
tiff's complaint  and  supplemental  complaint. 

The  basis  of  the  motion  is  this:  That  the  proof 
before  the  court  establishes  only  a  failure  to  comply 
with  the  bulk  sales  laws  of  California  and  the  other 
states.  There  is  no  proof  in  the  deposition  or  in  the 
testimony  that  there  was  any  actual  fraud  in  this 
matter. 

Apparently,  the  e\ddence  is  that  we  have  a  couple 
of  brothers  who  are  in  business  together,  and  they 
have  their  fights.  So  on  one  occasion  one  says,  "You 
owe  me  $95,000.  You  are  going  to  pay  or  else." 

I  am  not  impressed  by  the  charges  of  malicious 
prosecution,  when  the  evidence  indicates  that  each 
of  the  parties,  at  the  time  the  agreements  were  en- 
tered into,  without  conflict,  were  represented  by  at- 
torneys, and  Mr.  Autrey  on  the  mtness  stand  said 
there  was  nothing  wrong  with  his  legs — he  could 
have  left  the  meeting  and  there  was  no  reason  for 
him  to  stay  there  if  he  didn't  want  to  sign  this 
agreement. 

In  the  absence  of  actual  fraud,  we  have  a  ty23e  of 
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fraud  [86]  that  is  established  by  law,  failure  to 
comply  with  Section  3440. 

Now,  the  evidence  in  this  case  is  without  dispute 
that  the  only  creditor  that  plaintiff  has  to  offer, 
who  was  a  creditor  at  the  time  of  the  transfer  and 
at  the  time  of  the  bankruptcy,  was  the  Times-Mirror 
Company  or  the  Los  Angeles  Times  and/or  the  Mir- 
ror. The  evidence  indicates  that  the  amounts  that 
were  paid  on  the  account  of  the  Times-Mirror  Com- 
pany between  the  date  of  the  transfer  and  the  adju- 
dication of  the  bankruptcy  exceeded  that  amount  of 
that  account;  so  therefore  the  original  account  was 
extinguished. 

Your  Honor  is  familiar  with  the  rule  set  forth  in 
Section  1479  of  the  Civil  Code  of  the  State  of  Cali- 
fornia, that  unless  there  is  a  direction  or  instruction 
as  to  the  application  of  payments,  first  in  is  first 
out.  So  therefore  the  indebtedness  was  definitely  ex- 
tinguished. 

My  case  law  is  submitted  in  the  authorities  that 
were  submitted  with  the  motion  for  summary  judg- 
ment in  the  matter.  I  agree  that  summary  judg- 
ent  did  not  reach  anything  except  the  Section  3440 
situation.  If  there  was  proof  of  actual  fraud,  then 
of  course  there  would  be  a  different  situation.  But 
I  have  cited  the  authorities  in  there  that  the  trustee 
does  not  come  into  this  court  as  a  creditor  armed 
with  process.  He  has  nothing  to  do  with  an  exist- 
ing creditor.  In  other  words,  if  the  Times-Mirror 
had  money  coming  in  [87]  November,  1953,  and  no 
payments  were  made  until  1954,  then  the  trustee  in 
bankruptcy  would  be  in  the  position  of  the  Times- 
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Mirror  armed  with  a  writ  of  execution,  and  then  the 
court  would  be  in  a  position  to  hold  the  transfer 
void  and  fraudulent  and  require  an  accounting. 

But  here  we  don't  haA^e  that  sort  of  thing.  This 
type  of  lawsuit,  may  it  please  your  Honor,  is  a  tech- 
nical thing.  It  is  a  creature  of  the  Bankruptcy  Act 
and  a  gToup  of  decisions  of  the  Supreme  Court  of 
the  United  States.  I  have  very  carefully  cited  in 
the  authorities  attached  to  the  points  and  authori- 
ties in  support  of  the  motion  for  summary  judg- 
ment a  rather  complete  statement  of  the  authorities, 
involving  Moore  v.  Bay,  a  leading  case  on  the  sub- 
ject. Section  1479,  and  the  other  material.  I  am  not 
going  to  bore  your  Honor. 

The  Court:  I  had  that,  and  I  denied  a  motion 
for  summary  judgment. 

Mr.  Ross:  Yes,  your  Honor,  but  obviously  the 
reason  for  your  denial  was  that,  under  the  com- 
plaint, it  was  not  obvious  whether  it  w^ould  be  actual 
fraud  or  constructive  fraud.  I  take  the  position  tliat 
if  there  is  no  actual  fraud  in  it,  these  authorities 
do  govern  the  situation,  and  that  is  the  defense  that 
we  have,  and  we  move  for  a  nonsuit  based  upon  the 
failure  of  plaintiff  to  produce  an  existing  creditor 
who  is  in  a  position  to  attack  the  matter  [88] 

I  am  sure  your  Honor  will  want  to  read  the  depo- 
sition possibly  before  passing  on  this  motion,  to  de- 
termine whether  your  Honor  feels  that  there  is  evi- 
dence of  actual  fraud  or  whether  this  is  a  case  that 
consists  of  violating  a  statute  relating  to  bulk  sales. 

Tho  Court:  I  will  have  to  take  time  out  to  read 
the  deposition.  I  can  have  you  come  back  at  9:30 
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tomorrow  morning.  Or  do  you  want  to  sit  around 
while  I  read  it?  I  don't  like  to  read  it  and  just 
come  out  and  give  you  a  snap  judgment. 

Mr.  Eoss:  No,  your  Honor.  I  will  do  whatever 
your  Honor  jDrefers. 

The  Coui-t:  I  will  do  it  either  way.  I  suggest 
that  we  adjourn,  and  I  will  read  the  deposition,  and 
then  resume  at  either  9:30  or  10:00  o'clock  tomor- 
row. 

Mr.  Tobin  Would  10:00  o'clock  be  agTeeable, 
your  Honor? 

The  Court :  It  makes  no  difference  to  us.  We  are 
here  all  the  time. 

Mr.  Ross :  May  it  please  the  court,  in  fairness  to 
counsel  and  yourself,  I  would  like  to  indicate  that 
we  are  not  going  to  put  on  a  defense. 

The  Court :     I  take  it  so. 

Do  you  want  to  make  it  10:00  o'clock? 

Mr.  Ross:  10:00  o'clock  is  agreeable,  your 
Honor. 

The  Court:  I  have  to  rule  on  the  motion  [89] 
iirst. 

Mr.  Ross:     Yes. 

The  Court :     So  I  have  to  read  the  deposition. 

Mr.  Ross:     Yes. 

The  Court:  I  will  have  you  return  at  10:00 
o'clock  tomorrow  morning. 

Mr.  Ross:     That  is  agi-eeable. 

The  Court:     All  right.  That  is  all  I  can  do. 

The  witness  may  be  excused.  In  other  words,  Mr. 
Autrey  doesn't  need  to  return. 

Mr.  Ross:     No,  there  is  no  reason. 
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The  Court:  All  right.  I  will  take  the  deposition 
and  read  it  and  see  you  gentlemen  tomorrow  at 
10:00  o'clock. 

Mr.  Ross:     Yes,  your  Honor. 

Mr.  Tobin :     Yes,  your  Honor. 

(Thereupon,  at  4:30  p.m.,  an  adjournment 
was  taken  until  Thursday,  January  12,  1956, 
at  10:00  a.m.) 

The  Clerk:  Case  No.  1734-TC  Civil,  Frank  M. 
Chichester  v.  Autrey  Brothers,  Inc.,  and  others. 

The  Court:  I  have  read  the  deposition,  and  I 
had  in  mind  taking  the  case  under  submission  when 
I  finished,  and  I  thought  I  would  deny  your  motion 
for  nonsuit  at  this  time. 

Mr.  Ross:     Yes,  your  Honor. 

For  the  formal  record 

The  Court:  I  understood  you  to  say  you  were 
not  going  to  offer  any  testimony. 

Mr.  Ross:     No,  your  Honor. 

The  Court:  You  have  briefed  the  matter  before. 
Do  you  want  to  make  any  oral  argument  or  do  you 
want  to  submit  the  matter  at  this  time? 

Mr.  Ross:  I  just  wanted  to  add  one  thing,  your 
Honor. 

The  Court:  I  will  hear  from  both  counsel,  if 
they  want  to  add  anything.  But  there  will  be  no 
more  testimony  taken ;  was  that  your  thought  ? 

Mr.  Ross:     Yes,  that  was  my  thought. 

I  am  not  a  believer  in  extensive  oral  argument.  T 
have  made  our  position  clear  as  far  as  the  law  is 
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concerned,  but  I  missed  one  or  two  points  I  would 
like  to  point  out. 

The  Court:     Yes. 

Mr.  Ross :  Stella  Autrey  is  a  party  defendant  to 
these  [91]  proceedings.  Now,  the  evidence  before 
your  Honor  indicates  only  that  she  was  an  officer 
and  director  of  Autrey  Brothers,  Inc.,  the  corpora- 
tion involved.  It  completely  negatives  any  participa- 
tion by  Mrs.  Autrey  in  these  two  transfers  in  No- 
vember of  1953.  She  was  not  an  actor,  and  that  is 
borne  out  both  by  the  testimony  of  Vernon,  who 
testified  here,  and  the  deposition  to  which  we  offered 
objection  but  which  has  been  received  in  evidence. 

The  Court:     Yes,  the  deposition  of  Buster. 

Mr.  Ross:     Yes. 

As  far  as  Buster  is  concerned,  your  Honor,  it 
doesn't  show  that  he  received  these  stores.  The  test, 
of  course,  is,  who  got  the  benefit  of  the  transfer  ?  And 
Autrey  Brothers,  a  corporation,  received  those 
stores  and  operated  them. 

In  other  words,  my  point  is,  while  I  am  not  in 
any  way  relinquishing  the  ground  I  have  taken  on 
my  legal  theory,  that  if  your  Honor  does  conclude 
judgment  should  be  for  the  plaintiff,  I  don't  believe 
under  any  circumstances  the  judgment  should  be 
against  Stella,  because  she  was  not  a  participant  in 
any  way.  Buster  did  not  individually  benefit;  but 
the  judgment  should  be  against  the  two  corpora- 
tions: Autrey  Brothers,  Inc.,  a  corporation,  and 
Sleep  E-Z  Mattress,  Inc.,  a  corporation. 

I  still  feel  as  I  indicated  before,  and  I  am  not 
going  to  reargue  the  matter,  that  there  is  an  absence 
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of  proof  of  [92]  actual  fraud;  that  there  is  here 
merely  a  situation  of  violating  Section  3440 ;  and  the 
evidence  is  perfectly  clear  from  the  Times  that 
they  had  received  an  amount  equivalent  to  the 
amount  that  was  due  at  the  time  of  the  transfer,  be- 
tween the  date  of  the  transfer  and  the  period  of 
bankruptcy. 

We  have  both  searched  the  books  back  and  forth 
to  try  to  find  a  decision  from  the  Circuit  raising  this 
point.  I  have  found  none.  I  am  sure  Mr.  Tobin 
would  have  been  yelling  from  the  housetops  if  he 
found  one.  So  we  have  relied  on  Section  1479  and 
the  cases  we  have  cited  thereunder. 

That  is  all  I  have  to  say,  your  Honor. 

The  Court :     iMr.  Tobin. 

Mr.  Tobin :  If  your  Honor  please,  a  corporation 
acts  only  through  its  officers  and  directors:  and  in 
this  case  we  have  joint  tort  feasors,  at  least  the  cor- 
poration and  Buster  Autrey.  Buster  Autrey  was  the 
man  who  engineered  this  first  transfer  from  the 
bankrupt  corporation  to  Autrey  Brothers,  Inc. 
Then,  after  the  suit  was  filed,  he  organizes  this 
other  Autrey  Brothers  or  Sleep  E-Z  Mattress,  which 
he  and  his  wife  own  and  control  completely.  Then, 
after  his  deposition  was  taken,  he  took  this  dor- 
mant corporation  ho  had  organized  and  made  a 
second  transfer  right  in  the  face  of  this  lawsuit 
here  to  a  corporation  owned  and  controlled  entirely 
by  himself  and  his  wife,  and  the  testimony  here  [93] 
indicates    that    there    has    been    a    third    transfer 
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made  from  this  second  corporation,  and  we  had  to 
make  a  motion  before  Judge  Byrne  to  join  as  a 
party  defendant,  and  it  was  made  to  the  CAC,  and 
the  CAC  finds  itself  in  bankruptcy. 

Now,  we  are  really  only  beginning  this  litigation, 
if  your  Honor  please,  if  the  court  renders  judg- 
ment in  favor  of  the  plaintiff,  because  we  have  the 
CAC  in  bankruptcy  down  here  before  the  referee. 
These  people  have  been  like  the  Irishman,  all  the 
way  through:  They  have  just  kept  one  hop  ahead  of 
the  trustee  in  bankruptcy  of  Veraco,  Inc.  And  we 
feel  that  the  court,  exercising  its  equitable  powers 
or  equitable  jurisdiction,  can  follow  this  property 
as  far  as  possible. 

I  don't  know  what  we  are  going  to  have  to  do  if 
we  get  a  judgment  against  tliese  people  for  the  value 
of  this  property.  We  have  to  file  a  suit  or  a  claim 
in  the  CAC  bankruptcy  and  then  establish  before  the 
referee  in  bankruptcy  that  this  judgment  was  ac- 
tually an  attempt  to  follow  thousands  of  dollars 
worth  of  property  that  went  out  of  Yeraco  to  Autrey 
Brothers,  Inc.,  and  Vernon  Autrey  and  Stella  Au- 
trey, the  sole  owners  of  that  corporation,  and  then 
from  there  to  Sleep  E-Z  Mattress  Company,  and 
then  from  there  to  CAC,  and  establish  a  claim  in 
the  Bankruptcy  Court  to  try  to  get  a  dividend  for 
the  defrauded  creditors  in  this  case. 

Now,  as  far  as  the  Times-Mirror  claim  is  con- 
cerned, I  [94]  have  in  mind  the  case  of  Brainard  v. 
Cohn,  8  Federal  (2d) — I  don't  remember  the  exact 
page,  but  it  about  page  7  or  8.  In  that  case,  there 
were  a  number  of  fraudulent  transfers  engineered  in 
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San  Francisco  to  several  different  people,  and  the 
trustee  in  bankruptcy  filed  a  suit  against  seven  or 
eight  defendants  up  there  in  the  United  States  Dis- 
trict Court,  and  among  the  allegations  were  the 
same  as  we  have  alleged  here :  That  these  transfers 
were  made  with  intent  to  hinder,  delay,  or  defraud 
the  creditors ;  that  pursuant  to  said  scheme  and  de- 
vice that  Section  3440  of  the  Civil  Code  was  com- 
pletely ignored  and  that  no  bulk  sales  notices  were 
tiled,  and  that  the  transfers  were  made  with  intent 
to  hinder,  delay,  or  defraud  the  creditors.  The  mat- 
ter was  referred  to  a  master  for  trial,  and  the  mas- 
ter rendered  recommendations  against  each  individ- 
ual for  the  amount  of  merchandise  actually  received 
by  that  defendant,  on  the  theory  that  the  defend- 
ants were  joint  tort  feasors.  The  District  Court  sus- 
tained exceptions  to  the  master's  findings  and  ren- 
dered judgment  individually  for  each  amomit  of 
merchandise  that  was  given  to  each  defendant. 

The  trustee  took  an  appeal  to  the  Ninth  Circuit 
in  that  case.  The  Ninth  Circuit  reversed  the  District 
Court  and  held  that  they  were  joint  tort  feasors, 
and,  as  such,  each  and  every  party  to  the  scheme 
was  liable  for  the  full  amount  of  the  loss  [95]  sus- 
tained. 

That  comes  as  close  as  anything  that  I  know  of  to 
using  Section  3440  as  part  of  a  scheme  to  defraud 
creditors.  It  is  true  that  transfers  without  change 
of  possession,  failure  to  record  a  bulk  sales  notice, 
or  other  omissions  under  Section  3440,  standing 
alone,  are  merely  constructive  fraud.  But  here  we 
have  acts  on  the  part  of  these  defendauts  that  iudi- 


Frank  M.  Chichester,  etc.  159 

cate  a  clear  intention  to  put  this  property  out  of 
reach  of  the  creditors  of  Veraco,  Inc.,  for  the  bene- 
fit of  Buster  Autrey  and  Stella  Autrey,  and  as  fast 
they  could  they  groimd  out  corporation  charters 
and  formed  new  corporations  and  just  made  an- 
other transfer,  and  there  is  no  way  in  the  world  a 
person  can  pursue  them  except  by  a  sweeping  judg- 
ment. 

We  respectfully  submit,  if  your  Honor  please, 
that  the  trustee  is  entitled  to  the  judgment  asked 
for. 

Mr.  Ross:  If  it  please  your  Honor  and  Mr. 
Tobin,  in  the  first  place,  on  this  joint  tort  feasor 
situation,  who  is  the  tort  feasor  in  this  November, 
1953,  situation?  It  is,  of  course,  Autrey  Brothers, 
Inc.,  the  corporation,  who  received  this. 

Now,  who  acted  for  that  corporation  at  that  time'? 
It  was  Buster  Autrey  and  not  Stella  Autrey. 

Your  Honor  is  quite  familiar  with  these  tax  sit- 
uations where  the  Internal  Revenue  Code  .places  a 
liability  on  officers  and  directors  of  corporations 
for  taxes  that  are  not  paid.  Even  under  those  sit- 
uations, an  inactive,  nonparticipating  [96]  officer  or 
director  is  not  liable  for  the  acts  of  the  corporation. 
It  is  only  where  the  officer  was  used  and  was  under 
a  duty  to  do  certain  things. 

In  this  case,  the  record  is  devoid  of  any  activity 
or  participation  by  Stella  Autrey. 

Now,  counsel  has  presented  a  better  argume]it 
than  the  evidence  before  your  Honor  indicates  here. 
The  evidence  before  vour  Honor  is  rather  thin  on 
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the  situation.  The  evidence  indicates  that  in  Novem- 
ber, 1953,  Buster  Autrey  claimed  that  Vernon  or 
Veraco  was  indebted  to  him  in  a  large  sum  of  money. 
They  have  meetings,  at  which  they  are  both  repre- 
sented by  attorneys,  and  Mr.  Vernon  Autrey  testi- 
fied here  in  court  that  he,  in  good  faith,  believed  he 
was  indebted  to  Autrey  Brothers  or  to  his  brother 
at  the  time  these  transfers  were  made. 

Now,  Buster's  testimony'  also  indicates  that  it 
was  his  understanding  that  his  brother  was  in- 
debted to  him. 

I  don't  see  that  there  is  any  inference  deducible 
from  that  of  any  intent  to  hinder,  delay,  or  defraud 
creditors.  I  think  the  most  your  Honor  has  in  front 
of  him,  from  the  evidence,  is  a  case  of  constructive 
fraud,  by  virtue  of  a  violation  of  Section  3440,  and 
even  if  your  Honor  does  find  there  is  actual  fraud, 
obviously  Stella  Autrey  is  in  no  way  involved. 

The  Court:  I  will  take  the  matter  under  [97] 
submission. 

Mr.  Ross:     Thank  you,  your  Honor. 

Mr.  Tobin:  If  your  Honor  please,  in  order  to 
complete  the  record,  there  being  no  evidence  offered 
in  behalf  of  the  defendants  and  cross-complainants 
on  the  counterclaim,  we  move  to  dismiss  the  counter- 
claim. 

Mr.  Eoss:     No  objection  to  that. 

The  Court:  All  right.  The  counterclaim  will  be 
dismissed  at  this  time. 

I  will  take  the  matter  under  submission. 

Mr.  Tobin:     Thank  you. 
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Reporter's  Certificate 

I  hereby  certify  that  I  am  duly  appointed,  quali- 
fied and  acting-  official  court  reporter  of  the  United 
States  District  Court  for  the  Southern  District  of 
California. 

I  futher  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  January  11  and  12,  1956, 
and  that  said  transcript  is  a  true  and  correct  tran- 
scription of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  15th  day 
of  March,  A.D.  1956. 

/s/  JOHN  SWODER, 

Official  Reporter. 

[Endorsed] :  Filed  March  19,  1956. 
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CERTIFICATE  BY  CLERK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  pages  num- 
bered 1  to  91,  contain  the  original: 

Debtor's   Petition ; 

Orders  of  Adjudication ; 

Order  Approving  Trustee's  Bond; 

Complaint ; 

Answer  to  Complaint  &  Counterclaim; 
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Order  Authorizing  Joining  of  Additional 
Party ; 

Amended  &  Supplemental  Complaint; 

Answer  to  Amended  &  Supplemental  Com- 
plaint ; 

Order  Approving  Trustee's  Additional  Bond; 

Judgment  &  Decree  for  Plaintiff  on  Plain- 
tiff's Amended  and  Supplemental  Complaint; 

Notice  of  Appeal; 

Appellant's  Designation  of  Contents  of  Rec- 
ord on  Appeal; 

Notice  of  Entry  of  Judgment; 

Appellee's  Counter-Designation  of  Parts  of 
Record  on  Appeal; 

which,  together  with  a  full,  true  and  correct  copy  of 
the  Trustee's  Bond  and  Trustee's  Additional  Bond; 
and  Plaintiff's  exhibits  lA  &  B  and  2;  and  1  volume 
of  reporter's  transcript  of  proceedings,  all  in  the 
above-entitled  cause,  constitute  the  transcript  of 
record  on  appeal  to  the  United  States  Couii:  of  Ap- 
peals for  the  Ninth  Circuit,  in  the  above  case. 

I  further  certify  that  my  fees  for  preparing  the 
foregoing  record  amount  to  $2.00,  which  sum  has 
been  paid  by  appellant. 

Witness  my  hand  and  the  seal  of  the  said  Dis- 
trict Court  this  2nd  day  of  April,  1956. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk, 

By  /s/  CHARLES  E.  JONES, 
Deputy. 
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[Endorsed]:  No.  15093.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Autrey  Brothers, 
Inc.,  Lewis  Autrey,  Stella  Autrey  and  Sleep  E-Z 
Mattress  Co.,  a  Corporation,  x^ppellant,  vs.  Frank 
M.  Chichester,  as  Trustee  in  Bankruptcy  for  the 
Estate  of  Veraco,  Inc.,  Doing  Business  as  Airest 
Mattress  Co.,  Bankrupt,  Appellee.  Transcript  of 
Record.  Appeal  from  the  United  States  District 
Court  for  the  Southern  District  of  California,  Cen- 
tral Division. 

Filed  April  4, 1956. 

Docketed:  April  9,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 


164  Autrey  Brothers,  etc.,  vs. 

In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15093 

FRANK  M.  CHICHESTER,  as  Trustee  in  Bank- 
ruptcy for  the  Estate  of  Veraco,  Inc.,  dba  Air- 
est  Mattress  Co.,  Bankrupt, 

AppeUee, 

vs. 

AUTREY  BROTHERS,  INC.,  LEWIS  AUTREY, 
STELLA  AUTREY  and  SLEEP  E-Z  MAT- 
TRESS CO.,  a  California  Corporation, 

Appellants. 

APPELLANTS'  STATEMENT  OF  POINTS  TO 
BE  RELIED  UPON  AND  DESIGNATION 
OF  RECORD  MATERIAL  TO  THE  AP- 
PEAL 

Come  now  appellants  in  the  above-entitled  matter 
and  they  do  hereby  state  that  the  followini^:  are  the 
points  upon  which  they  intend  to  rely  in  the  prose- 
cution of  said  appeal : 

(a)  That  the  Trial  Court  improperly  held  that 
subsequent  creditors  were  protc^cted  by  a  violation 
of  the  Bulk  Sales  Statutes  in  California,  Oregon, 
WashiniG^ton  and  Utah. 

(b)  That  the  Trial  Court  erred  in  holding  that 
the  Times-Mirror  Corporation  was  an  existing  cred- 
itor, existing  both  at  the  time  of  the  alleged  fraudu- 
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lent  conveyances  in  violation  of  the  Bulk  Sales 
Statutes  and  also,  an  existing  creditor  at  the  time  of 
the  adjudication  in  bankruptcy  of  Veraco,  Inc. 

(c)  That  the  Trial  Court  erred  in  finding  that 
the  Times-Mirror  Company  had  not  been  fully  paid 
the  amount  of  its  claim  between  the  date  of  the 
alleged  transfers  in  violation  of  the  Bulk  Sales 
Laws  and  the  date  of  the  adjudication  in  bank- 
ruptcy of  Veraco,  Inc. 

(d)  That  there  was  no  evidence  to  support  find- 
ing of  the  Trial  Court  that  the  transfers  complained 
of  were  actually  fraudulent  and  that  a  finding  in 
that  regard  is  contrary  to  the  evidence. 

(e)  That  the  Court  erred  in  receiving  in  evi- 
dence plaintiff's  Exhibit  No.  2,  being  the  deposition 
of  appellant  Lewis  Autrey,  having  been  taken  on 
December  22,  1954  and  January  6,  1955. 

That  appellants  designate  the  following  parts  of 
the  record  as  being  material  and  necessary  for  the 
consideration  of  the  appeal  herein : 

(a)  Phonographic  transcript  of  the  Trial  Court, 
consisting  of  98  pages. 

(b)  Plaintiff's  Complaint. 

(c)  Answer  to  complaint  and  counter-claim. 

(d)  Plaintiff's  amended  and  supplemental  com- 
plaint. 

(e)  Order  for  filing  amended  and  supplemental 
complaint. 

(f)  Answer  to  amended  and  sup]:)l omental  com- 
plaint. 
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(g)     Judgment  and  decree  for  plaintiff  on  plain- 
tiff's amended  and  suj^plemental  complaint, 
(h)     Notice  of  appeal  filed  herein. 
(i)     TMs  designation. 

Respectfully  submitted, 

/s/  BERTRAM  H.  ROSS, 

Attorney  for  Appellants. 


Affidavit  of  service  by  mail  attached. 
[Endorsed] :  Filed  April  9,  1956. 
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The  Estate  of  Veraco,  Inc.,  doing  business  as  Airest 
Mattress  Co.,  Bankrupt, 
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APPELLANTS'   OPENING  BRIEF. 


Introduction. 

This  is  an  appeal  by  all  defendants  from  a  judgment  of 
the  United  States  District  Court  for  the  Southern  District 
of  California  in  the  sum  of  $86,315.62  awarded  a  Trustee 
in  Bankruptcy  arising  out  of  certain  alleged  violations  of 
bulk  sales  laws,  fraudulent  conveyances  and  exemplary 
damages.  The  amount  of  actual  damages  as  found  by  the 
Trial  Court  was  $76,315.62  and  the  additional  award  of 
$10,000.00  was  for  exemplary  damages.  While  all  of  the 
defendants  below  are  appellants  in  this  proceeding,  special 
emphasis  in  this  brief  will  be  placed  on  the  positions  taken 
by  Lewis  Autrey  and  Stella  Autrey. 
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Jurisdiction  of  the  Court  Below  and  Jurisdiction  in 

This  Court. 

The  jurisdiction  of  the  Court  below  is  fixed  by  Section 
70  of  the  Bankruptcy  Act  (11  U.  S.  C.  A.  110). 

The  jurisdiction  of  this  Court  is  fixed  by  28  U.  S.  C.  A. 
1291  and  further,  by  Section  24  of  the  Bankruptcy  Act 
(11  U.S.  C.  A.  47). 

Sauve  V.  More  Investment  Co.,  248  Fed.  642; 

Stelling  v.  Jones  Lumber  Co.,  116  Fed.  261. 

Statement  of  Facts. 

In  order  to  understand  the  characters  in  this  Htigation, 
it  should  be  noted  that  the  appellant  Lewis  B.  Autrey  has 
been  referred  to  in  the  record  on  many  occasions  as  Buster 
Autrey.  Lewis  B.  Autrey  and  Buster  Autrey  are  one  and 
the  same  person.  Vernon  Autrey  is  a  brother  of  Buster 
Autrey  and  Vernon  Autrey  was  the  moving  head  of 
Veraco,  Inc.,  the  bankrupt  corporation  of  which  appellee 
is  the  trustee  in  bankruptcy.  There  are  two  other  Autrey 
brothers  whose  names  will  appear  from  time  to  time  in 
the  record  although  they  are  not  active  participants  in 
the  factual  situation  upon  which  this  litigation  is 
grounded:  they  are  Floyd  Autrey  and  Eugene  Autrey. 
Stella  Autrey  is  the  wife  of  Lewis  Autrey. 

Upon  the  adjudication  in  bankruptcy  of  Verco,  Inc.,  on 
August  10,  1954,  Frank  M.  Chichester,  the  appellee,  be- 
came trustee  of  said  bankrupt  corporation.  In  the  course 
of  his  investigation,  he  ascertained  that  in  November  of 
1953,  Veraco,  Inc.,  had  transferred  certain  of  its  retail 
stores  in  California,  Utah,  Oregon  and  Washington  to 
Autrey  Brothers,  Inc.,  a  California  corporation.     It  was 
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stipulated  and  established  that  so  far  as  the  transfers  of 
these  stores  were  concerned  that  there  was  no  compliance 
with  the  bulk  sales  laws  of  the  respective  states  involved. 
[Tr.  of  Rec.  p.  81.] 

The  Pleadings. 

In  the  complaint,  upon  which  the  judgment  appealed 
from  is  grounded,  it  was  alleged  that  Times-Mirror  Com- 
pany of  Los  Angeles,  CaHfornia,  was  an  existing  creditor 
of  Veraco,  Inc.,  as  of  the  date  of  the  alleged  transfers,  as 
well  as  at  the  date  of  the  adjudication  in  bankruptcy  of 
Veraco,  Inc.  The  first  four  causes  of  action  set  forth  in 
appellee's  complaint  constitute  separate  statements  of  the 
individual  transfers  made  in  violation  of  the  bulk  sales 
statutes  of  the  respective  states  involved.  The  fifth  cause 
of  action  alleged  that  the  transfers  alleged  in  the  first  four 
causes  of  action  rendered  Veraco,  Inc.,  insolvent.  The 
sixth  cause  of  action  alleged  that  the  transfers  were 
fraudulent  in  fact  as  well  as  violative  of  the  various  bulk 
sales  statutes. 

The  answer  of  the  defendants  placed  in  issue  the  ma- 
terial allegations  of  the  complaint. 

Sometime  after  the  filing  of  the  original  action,  an 
amended  and  supplemental  complaint  was  filed  seeking 
exemplary  damages  in  that  it  alleged  that  after  the  filing 
of  the  original  complaint,  there  had  been  a  further  trans- 
fer of  the  assets  in  question  to  the  appellant  Sleep  E-Z 
Mattress  Co.,  Inc.,  a  California  corporation.  The  answer 
to  the  amended  and  supplemental  complaint  placed  in  issue 
the  material  allegations  of  that  pleading. 


The  Evidence. 

The  evidence,  without  contradiction,  establishes  that  the 
Times-Mirror  Company,  the  only  creditor  whose  claim 
was  used  by  appellee  to  establish  his  position  as  a  creditor 
armed  with  process,  reveals  that  more  was  paid  to  Times- 
Mirror  Company  between  the  date  of  the  alleged  fraudu- 
lent conveyances  and  the  date  of  the  adjudication  of 
Veraco,  Inc.,  than  had  been  owed  to  the  Times-Mirror 
Company  on  any  of  its  accounts  as  of  the  date  of  the 
alleged  fraudulent  conveyances.  [Tr.  of  Rec.  pp.  90-91.] 
The  evidence  is  also  without  contradiction  to  the  effect  that 
no  special  application  was  made  of  the  funds  as  they  were 
received,  but  the  account  of  Veraco,  Inc.,  was  merely 
credited  as  a  running  account.     [Tr.  of  Rec.  p.  96.] 

Appellee  then  called  Vernon  W.  Autrey  as  a  witness. 
Mr.  Autrey  did  not  want  to  testify,  but  was  required  to 
do  so  by  the  Court.  [Tr.  of  Rec.  pp.  97-98.]  Without 
laboring  the  point  as  to  whether  the  Court  had  a  right  to 
require  Vernon  Autrey  to  testify  against  his  brother,  his 
testimony  indicated  that  he  was  the  president  of  Veraco, 
Inc.,  a  California  corporation,  from  June,  1952,  to  the 
date  of  bankruptcy,  August  10,  1953;  that  Lewis  Autrey 
was  his  brother  and  that  Stella  Autrey  was  Lewis  Autrey's 
wife.  The  testimony  also  indicates  that  Autrey  Brothers, 
Inc.,  was  operated  by  Lewis  Autrey  and  constituted  a 
manufacturing  concern  of  bedding  and  mattresses  and  that 
Veraco,  Inc.,  was  a  distributing  company  which  purchased 
mattresses  from  Autrey  Brothers,  Inc.,  and  sold  the  same 
through  their  own  retail  outlets.  That  prior  to  the  trans- 
fers involved,  the  retail  outlets  belonged  to  Verco,  Inc., 
but  were  transferred  at  the  insistence  of  Lewis  Autrey  to 
Autrey  Brothers,  Inc.  The  witness  testified  that  his 
brother  had  threatened  him  to  some  extent  concerning  an 
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indebtedness  from  Veraco,  Inc.,  to  Autrey  Brothers,  Inc., 
and  that  it  was  based  upon  those  threats  and  said  alleged 
indebtedness  that  the  transfers  were  made.  The  record  is 
completely  clear  to  the  effect  that  at  the  time  of  the  trans- 
fer of  the  stores  that  Vernon  Autrey  honestly  believed 
that  he  was  indebted  to  Autrey  Brothers,  Inc.,  in  a  sum  of 
money  and  it  further  appears,  without  contradiction,  that 
at  the  time  of  the  alleged  transfers  that  both  Vernon 
Autrey  and  Lewis  Autrey  were  represented  by  counsel 
and  that  no  force  was  used,  that  no  weapons  were  used  and 
that  the  transfers  were  made  by  Vernon  Autrey  as  presi- 
dent of  Veraco,  Inc.,  on  the  belief  that  he  was  indebted 
to  Autrey  Brothers,  Inc.,  in  the  amount  claimed.  [Tr. 
of  Rec.  pp.  146-147;  c/.  p.  101.] 

Lewis  Autrey  had  not  been  called  as  a  witness,  nor  had 
he  been  subpoenaed  by  appellee.  During  the  course  of  the 
discovery  process  prior  to  trial,  a  partial  deposition  of 
Lewis  Autrey  had  been  taken.  The  deposition  had  never 
been  completed  nor  had  it  ever  been  signed  or  sworn  to  by 
Lewis  Autrey.  The  record  also  indicates  that  appellee  had 
never  taken  any  steps  to  use  the  process  of  the  Court  to 
complete  the  deposition  and  have  it  signed  and  sworn  to. 
The  appellee  offered  the  deposition  in  evidence  at  the  time 
of  trial  to  which  strenuous  objections  and  motions  to  sup- 
press were  made  which  were  overruled  by  the  Court.  Over 
the  objections  of  appellants,  the  deposition  was  received  in 
evidence  and  considered  by  the  Court.  While  we  do  not 
feel  that  the  deposition  establishes  actual  fraud,  it  is  ob- 
vious that  the  record,  without  the  deposition,  is  completely 
devoid  of  evidence  of  actual  fraud.  The  deposition  was 
not  printed  as  a  part  of  the  record,  but  a  request  was 
filed  to  send  the  deposition  up  as  an  exhibit  and  we  re- 
spectfully request  the  Court  to  examine  the  deposition. 


Summary  of  Argument. 

We  propose  to  argue  the  following  points  of  law : 

1.  THAT  THE  TIMES-MIRROR  PUBLISHING  COMPANY  WAS 
NOT  AN  EXISTING  CREDITOR  WITHIN  THE  MEANING  OF  THE 
DECISIONS  TO  ENTITLE  THE  TRUSTEE  TO  THE  RELIEF  HE 
SOUGHT ; 

2.  THAT  SUBSEQUENT  CREDITORS  ARE  NOT  PROTECTED 
BY  A  VIOLATION  OF  THE  BULK  SALES  LAWS; 

3.  THAT  THE  TRIAL  COURT  ERRED  IN  RECEIVING  IN  EVI- 
DENCE THE  INCOMPLETE  DEPOSITION  OF  LEWIS  AUTREY; 

4.  THAT  THERE  WAS  AN  INSUFFICIENCY  OF  EVIDENCE  TO 
ESTABLISH  ACTUAL   FRAUD; 

5.  THAT  THERE  IS  A  COMPLETE  FAILURE  OF  EVIDENCE 
TO  ESTABLISH  ANY  LIABILITY  OR  CULPABILITY  ON  THE 
PART  OF  STELLA  AUTREY,  WIFE  OF  LEWIS  B.  AUTREY;  THE 
EVIDENCE  MERELY  INDICATES  SHE  WAS  AN  OFFICER  AND 
DIRECTOR  OF  AUTREY  BROTHERS,  INC.,  BUT  IS  DEVOID  OF 
INDICATING  ANY  EVIDENCE  THAT  SHE  IN  ANY  WAY  PAR- 
TICIPATED IN  THE  ACTS  COMPLAINED  OF  BY  APPELLEE. 
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ARGUMENT. 

1.  That  the  Times-Mirror  Publishing  Company 
Was  Not  an  Existing  Creditor  Within  the  Mean- 
ing of  the  Decisions  to  Entitle  the  Trustee  to  the 
Relief  He  Sought. 

For  the  purpose  of  setting  aside  conveyances  in  violation 
of  bulk  sales  statutes,  the  trustee  in  bankruptcy  is  a 
creditor  armed  with  process,  but  in  order  to  obtain  this 
position,  the  trustee  must  find  a  creditor  who  was  a  credi- 
tor both  at  the  time  of  the  alleged  conveyance  in  violation 
of  the  bulk  sales  statute  and  at  the  time  of  debtors  adjudi- 
cation in  bankruutcy. 

Moore  v.  Bay,  284  U.  S.  4,  76  L.  Ed.  133. 

Bearing  in  mind  the  law  on  the  subject,  as  established 
in  Moore  v.  Bay,  supra,  the  record  indicates  that  the  al- 
leged fraudulent  conveyances  occurred  in  November,  1953, 
and  that  Veraco,  Inc.,  was  adjudicated  a  bankrupt  in 
August  of  1954.  The  advertising  for  which  the  indebtedness 
was  created  was  published  both  in  the  Los  Angeles  Times 
and  in  the  Mirror,  both  of  which  publications  are  owned  by 
the  Times-Mirror  Company.  The  ledger  sheets  of  the 
creditor  introduced  in  evidence,  indicate  that  Veraco,  Inc., 
had  fully  paid  the  amount  that  was  due  as  of  the  date  of 
the  alleged  fraudulent  conveyances  long  prior  to  the  date 
of  adjudication  in  bankruptcy.  [Tr.  of  Rec.  pp.  87,  90, 
96.]  Appellee  has  not  produced  "an  existing  creditor" 
within  the  meaning  of  Section  3440  of  the  Civil  Code  of 
the  State  of  California  or  the  bulk  sales  statutes  of  the 
other  states  involved  in  this  transaction.     There  is  a  vast 


difference  between  setting  aside  a  fraudulent  transaction 
for  a  violation  of  the  bulk  sales  statutes  and  setting  aside 
a  fraudulent  transaction  based  upon  actual  fraud. 

Kirk  and  White  Compang  v.  Bieg-Hoffine  Co.,  6 
Cal.  App.  2d  188,  44  P.  2d  430; 

Daniels  v.  Pacific  Brewing  and  Malting  Company, 
86  Wash.  416,  150  Pac.  609; 

Oregon  Mill  ajid  Grain  Company  v.  Hyde^  87  Ore. 
163,  169  Pac.  791. 

The  Nature  of  a  Running  Account. 

The  Court  will  recall  that  the  testimony  was  to  the  effect 
that  the  Times-Mirror  Company  treated  the  payments 
made  as  payments  on  a  running  account  and  made  no 
special  application  of  the  funds  as  received.  [Tr.  of  Rec. 
p.  96.]  California  Civil  Code,  Section  1479,  provides 
that  in  the  absence  of  an  agreement  as  to  the  application 
of  the  payments,  the  payments  must  be  applied  in  extinc- 
tion of  the  obligations  earliest  in  date. 

HoUyivood  Wholesale  Electric  Company  v.  Bashin, 
iTic.,  121  Cal.  App.  2d  415,  263  P.  2d  665; 

Standard  Pipe  v.  Red  Rock  Company,  S7  Cal.  App. 
2d  897. 

It  will  thus  be  evident  that  the  Times-Mirror  Company, 
the  creditor  produced  by  the  appellee,  was  not  "an  exist- 
ing creditor"  within  the  meaning  of  the  bulk  sales  laws  to 
invest  the  trustee  with  jurisdiction  to  set  aside  the  trans- 
fers. Such  a  creditor  must  be  produced  to  place  the 
trustee  in  the  position  of  a  creditor  armed  with  process. 
{Moore  v.  Bay,  supra.) 
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2.  That  Subsequent  Creditors  Are  Not  Protected  by 

a  Violation  of  the  Bulk  Sales  Laws. 

In  that  appellee  only  offered  evidence  as  to  the  Times- 
Mirror  Company,  it  is  only  fair  to  state  that  the  evidence 
and  ledger  sheets  received  indicate  that  Times-Mirror 
Company  was  a  subsequent  creditor,  having  extended 
credit  after  the  alleged  conveyances  in  violation  of  the 
bulk  sales  statute.  It  requires  very  little  argument  to 
demonstrate  that  subsequent  creditors  are  not  protected  by 
the  bulk  sales  statutes. 

Dodd  V.  Ranes,  1  F.  2d  658; 

Calkms  V.  Howard,  2  Cal.  App.  233,  83  Pac.  280; 

Braun  v.  American  Laimdry  and  Machinery  Co., 
56  F.  2d  197; 

Apex  Leasing  Company  v.  Litke,  159  N.  Y.  Supp. 
707,  173  App.  Div.  323. 

It  now  becomes  evident  that  appellee  has  failed  to  make 
a  case  out  under  his  first  four  causes  of  action,  which  are 
grounded  upon  a  violation  of  the  bulk  sales  statutes,  leav- 
ing the  question  to  be  determined  as  to  whether  there  was 
proof  of  actual  fraud  to  support  the  judgment. 

3.  That  the  Trial  Court  Erred  in  Receiving  in  Evi- 
dence the  Incomplete  Deposition  of  Lewis 
Autrey. 

At  the  time  of  trial  appellee  produced  as  a  witness,  the 
reporter  before  whom  the  deposition  of  Lewis  B.  Autrey 
was  taken  [Tr.  of  Rec.  p.  125]  and  upon  offering  the 
deposition  in  evidence,  appellants  moved  to  suppress  the 
deposition  on  all  of  the  grounds  legally  available  [Tr.  of 
Rec.  p.  127]  and  despite  said  objections,  the  Court  received 
the  deposition  in  evidence.     [Tr.  of  Rec.  pp.  131-132.] 
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The  record  clearly  shows  that  the  deposition  was  never 
submitted  to  the  witness  for  his  signature  nor  was  the 
deposition  certified  by  the  officer,  nor  was  the  deposition 
ever  filed,  all  of  which  are  required  by  Rule  30  of  the 
Rules  of  Civil  Procedure. 

The  motion  to  suppress  was  based  upon  the  provisions 
of  Rule  32(d)  of  the  Rules  of  Civil  Procedure,  in  that  ap- 
pellants had  no  knowledge  that  any  attempt  would  be  made 
to  use  the  incomplete,  unfiled  and  uncertified  instrument 
until  it  was  actually  produced  in  court,  at  which  time, 
the  motion  to  suppress  was  made  and  denied,  as  set  forth. 

It  is  our  position  that  the  motion  should  have  been 
granted  and  that  the  Court  should  not  have  read  and  con- 
sidered the  deposition,  nor  received  it  in  evidence  as  an 
exhibit. 

Breese  v.  Tampex  Sales  Corp.,  102  F.  2d  808. 

In  Thomas  v.  Black,  84  Cal.  221  at  225,  226,  23  Pac. 
1037,  1038,  the  Court  stated: 

''The  testimony  of  the  witnesses  .  .  .  was  im- 
properly admitted.  .  .  .  The  testimony  of  the  two 
witnesses  was  then  taken  by  the  shorthand  reporter, 
but  was  not  read  over  to  the  witnesses,  or  corrected 
or  signed  by  them.  On  the  trial  of  the  case,  .  .  . 
a  transcript  of  this  testimony,  or  what  purported  to 
be  such  a  transcript,  but  not  certified  by  the  reporter 
or  by  any  other  person,  was  offered  in  evidence,  and 
admitted  over  plaintiff's  objections  that  it  had  not 
been  read  to  the  witnesses,  nor  subscribed  by  them, 
nor  certified  by  the  officer  taking  the  depositions,  as 
required  by  the  code,  nor  certified  by  the  reporter  as 
a  correct  transcript  of  his  notes.  ...  In  the  case 
at  bar  the  transcript  admitted  in  evidence  lacked  the 
essential  elements  of  a  'deposition'  as  defined  by  the 
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code.  It  was  not  certified  or  authenticated  in  any 
way  whatever,  and  the  witnesses  had  no  opportunity 
to  correct  it.  The  jury  before  whom  the  case  was 
afterward  tried  did  not  see  the  witnesses,  ...  we 
can  see  no  tenable  ground  upon  which  the  document 
could  have  been  admitted.     .     .     ." 

To  the  same  effect  are: 

Bennett  v.  Superior  Court,  99  Cal.  App.  2d  585, 
222  P.  2d  276; 

Beckman  v.  Waters,  161  Cal.  581,  119  Pac.  922. 

We  do  not  question  for  a  moment  that  had  Lewis  B. 
Autrey  been  placed  on  the  witness  stand  at  the  trial  of  this 
action,  that  the  incomplete  deposition  could  have  been  used 
for  the  purposes  of  impeachment.  It  was  not  offered  for 
that  purpose,  but  was  offered  and  received  as  a  deposition 
of  Lewis  B.  Autrey  and  in  view  of  the  fact  that  the  record 
is  completely  devoid  of  any  testimony  of  actual  fraud,  it 
must  be  assumed  that  the  Court  drew  the  inferences  of 
fraud  from  this  improperly  admitted  deposition  and  for 
that  reason,  the  error  of  law  committed  by  the  Trial  Court 
was  both  substantial  and  prejudicial  to  appellants. 

4.     That  There  Was  an  Insufficiency  of  Evidence  to 
Establish  Actual  Fraud. 

We  have  fully  covered  this  subject  in  our  statement  of 
facts.  Lewis  B.  Autrey  was  not  brought  before  the  Court 
by  either  party  and  the  only  evidence  that  the  Court  re- 
ceived from  Lewis  B.  Autry  was  the  improperly  admitted 
deposition.  We  have  requested  that  the  same  be  brought 
up  with  the  other  exhibits  and  we  are  sure  that  the  Court 
will  find  nothing  in  the  improperly  admitted  deposition  to 
ground  a  finding  of  actual  fraud. 


—12— 

Likewise,  in  perusing  tlie  testimony  of  Vernon  Autrey,  it 
appeared  that  his  intentinons  are  clear  from  his  testimony. 
At  the  time  the  transfers  were  made  from  Veraco,  Inc., 
Vernon  Autrey  was  imder  the  honest  beHef  that  he  was 
indebted  or  at  least  that  Veraco,  Inc.,  was  indebted  to 
Autrey  Brothers,  Inc.  [Tr.  of  Rec.  pp.  146-147.]  De- 
spite the  testimony  concerning  threats,  fear  and  the  like, 
the  evidence  is  without  conflict  to  the  effect  that  both  Ver- 
non Autrey  and  Buster  Autrey  were  represented  by  coun- 
sel of  their  own  choosing  and  that  no  force  of  any  kind 
was  used  to  accomplish  the  transfers.  In  fact  the  record  in- 
dicates that  the  transfers  were  made  on  two  separate  occa- 
sions and  it  is  difficult  to  understand  that  the  transfers  were 
other  than  freely  and  voluntarily  made  and  it  is  also 
obvious  that  the  intent  and  motive  of  Vernon  Autrey  was 
to  pay  out  what  he  believed  to  be  a  financial  obligation  of 
Veraco,  Inc.     [Tr.  of  Rec.  p.  147.] 

5.  That  There  Is  a  Complete  Failure  of  Evidence  to 
Establish  Any  Liability  or  Culpability  on  the 
Part  of  Stella  Autrey,  Wife  of  Lewis  B.  Autrey; 
the  Evidence  Merely  Indicates  She  Was  an 
Officer  and  Director  of  Autrey  Brothers,  Inc.,  but 
Is  Devoid  of  Indicating  Any  Evidence  That  She 
in  Any  Way  Participated  in  the  Acts  Complained 
of  by  Appellee. 

A  careful  examination  of  the  entire  transcript  will  re- 
veal that  the  only  evidence  connecting  Stella  Autrey  with 
the  transactions  here  in  question  appears  to  be  that  she  was 
an  officer  and  director  of  Autrey  Brothers,  Inc.,  a  cor- 
poration. Assuming,  for  the  purpose  of  argument,  with- 
out admitting  it  to  be  a  fact,  that  a  wrong  was  committed, 
it  certainly  would  appear  that  Stella  Autrey  was  not  a 
participant  or  actor  in  the  transaction.     The  record  does 
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not  show  that  she  was  present  at  the  time  the  transactions 
complained  of  occurred,  nor  did  she  in  any  way  act  for  or 
on  behalf  of  the  corporation. 

Let  us  look  at  the  record  in  this  regard  and  it  will  be 
found  in  the  Transcript  of  Record,  at  page  101,  that  the 
following  questions  were  asked  of  Vernon  Autrey  and  the 
following  answers  given: 

"Q.  Yes,  who  were  present  at  the  time  the  trans- 
fer took  place?  A.  Myself  and  attorney  for  myself, 
a  Mr.  Silver,  and  Mr.  Schekman  and  Lewis  B.  Aut- 
rey and  Harry  Traub,  and  it  seems  like  brother  Floyd 
Autrey  was  there  at  the  time."  [See,  also,  Tr.  of 
Rec.  p.  147.] 

The  foregoing  constitutes  all  of  the  testimony  on  the 
record    establishing    the    participants    in    both    allegedly 

fraudulent  transfers. 

We  feel  that  it  is  a  fair  statement  of  law  to  assert  that 
directors,  officers  and  agents  of  a  corporation  are  not 
liable  for  corporate  acts  or  for  acts  committed  by  other 
directors,  officers  or  agents,  simply  by  reason  of  their 
official  relationship  to  the  corporation. 

There  is  no  question  that  a  director,  officer  or  agent  of 
a  corporation  who  commits  a  tort  is  jointly  personally 
liable  along  with  the  corporation  for  such  tort. 

O'Conncll  v.    Union  Drilling  and  Petroleum    Co., 
121  Cal.  App.  302,  8  P.  2d  867; 

Thomsen  v.  Ctdver  City  Motors,  Inc.,  4  Cal.  App. 
2d  639,  41  P.  2d  597; 

Mcars  v.    Crocker  First  National  Bank,   84   Cal. 
App.  2d  637,  191  P.  2d  501. 
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The  law  is  entirely  clear  to  the  effect  that  an  officer  or 

director  who  does  not  participate  in  the  wrongful  act  and 

is  guilty  of  no  culpable  negligence  in  permitting  it,  may 

not  be  held  liable  for  a  corporate  tort  simply  by  reason  of 

his  official  relationship  to  the  corporation. 

Thomsen  v.  Culver  City  Motors,  Inc.,  4  Cal.  App. 
2d  639,  41  P.  2d  597. 

The  record  does  not   indicate  and   in   fact   completely 

negatives   any  act   or   participation   by    Stella   Autrey   in 

either  of  the   two  alleged   fraudulent   transfers   made   in 

November,  1953.    Further,  it  fails  to  indicate  that  she  was 

at  fault  in  the  performance  of  her  duties  as  a  director  or 

officer. 

"The  authorities  are  uniform  in  holding  nonparticip- 
ants  immune  from  liability     .     .     ." 

O'Connell  v.   Union  Drilling  and  Petroleum  Co., 
121  Cal.  App.  302,  at  309,  8  P.  2d  867,  at  870. 

It  was  further  aptly  stated  in  Thomsen  v.  Culver  City 

Motors,  Inc.,  4  Cal.  App.  2d  639,  at  pp.  at  644  and  645; 

41  P.  2d  597  at  600: 

"While  it  is  true,  of  course,  that  directors  and 
officers  of  a  corporation  are  liable  equally  with  the 
corporation  for  its  torts  in  which  they  participate,  it 
is  equally  true  that  if  they  do  not  participate  therein, 
and  if  they  are  guilty  of  no  culpable  negligence  in  al- 
lowing the  commission  of  the  wrongful  acts,  they  are 
not  liable." 

The  record  in  this  case  merely  establishes  that   Stella 
Autrey  was  a  director  and  officer  of  the  corporation.    This 
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matter  was  brought  to  the  attention  of  the  Trial  Court 
[Tr.  o£  Rec.  p.  159]  and  we  think,  of  course,  that  any 
holding  as  to  Stella  Autrey  is  beyond  the  purview  of  a 
reasonable  interpretation  of  the  statutes  and  decisions  in 
such  cases  made  and  provided. 

Conclusion. 

It  is  respectfully  submitted  that  for  the  reasons  stated 
that  the  judgment  as  to  all  appellants  should  be  reversed 
and  that  the  costs  of  this  appeal  should  be  taxed  against 
appellee. 

Bertram  H.  Ross, 

Attorney  for  Appellants. 
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BRIEF  OF  APPELLEE. 


The  appeal  in  this  case  is  taken  by  all  of  the  defendants 
from  a  decree  of  Honorable  Thurmond  Clarke,  United 
States  District  Judge  for  the  Southern  District  of  Cali- 
fornia, assessing  a  money  judgment  against  them  in  the 
sum  of  $86,315.62  actual  and  exemplary  damages,  as  a 
result  of  a  fraudulent  scheme  carried  out  by  them,  where- 
by the  bankrupt  estate  was  defrauded  out  of  $76,315.62 
worth  of  merchandise  through  the  machinations  of  the 
defendants,  individual  or  corporate,  all  of  whom  are  very 
closely  related.  The  court,  in  addition  to  the  actual  dam- 
ages, assessed  exemplary  damages  in  the  sum  of  $10,000.00 
against  them.     (Civ.  Code  of  Calif.,  Sec.  3294.) 
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A  review  of  the  background  of  this  malodorous  case  we 
beheve  should  satisfy  this  court  that  Judge  Clarke  was 
more  than  justified  in  his  disposition  of  it.  The  plain- 
tiff, Frank  M.  Chichester,  is  trustee  in  bankruptcy  for 
the  estate  of  Veraco,  Inc.  The  schedules  which  were 
received  in  evidence  by  reference  [Tr.  p.  139]  show  huge 
liabiHties  amounting  to  $132,271.01.  [Tr.  p.  138.]  The 
assets,  at  the  bankrupt's  own  valuation,  only  amounted  to 
$59,000.00  at  the  date  of  bankruptcy.  [Tr.  p.  140.]  For 
some  reason  or  other  unknown  to  us,  the  defendants  who 
were  originally  represented  by  Zeman,  Hertzberg  &  Schek- 
man,  in  their  Answer  in  allegation  No.  VIII  [Tr.  p.  38], 
denied  that  the  plaintiflf  was  the  duly  alleged,  qualified 
and  acting  trustee  in  bankruptcy  for  the  estate  of  Veraco. 
Inc.  This  specious  denial  was  overcome  by  our  offer  in 
evidence  of  the  Order  Approving  the  Trustee's  Bond  in 
the  bankruptcy  proceeding,  its  receipt  thereby  by  the 
court  with  no  objection  on  the  part  of  Mr.  Ross  who  rep- 
resented the  defendant  at  the  trial.     [Tr.  p.  149.] 

Insofar  as  the  defendants  are  concerned,  they  are  noth- 
ing more  nor  less  than  the  Autrey  family,  all  working  to- 
gether to  defraud  the  creditors  of  Veraco,  Inc.,  bank- 
rupt, which  had  been  controlled  by  Vernon  W.  Autrey. 
At  the  time  the  action  was  instituted  on  October  18,  1954, 
the  trustee  had  uncovered  the  fact  that  in  the  month  of 
November,  1953,  the  bankrupt,  Veraco,  Inc.,  had  trans- 
ferred entire  stocks  of  merchandise  in  retail  stores  at  Los 
Angeles,  Bellflower  and  El  Monte,  in  the  State  of  Cali- 
fornia, another  stock  located  in  Salt  Lake  City,  Utah,  and 
two  more  stocks  located  in  Portland,  Oregon,  and  Seattle 
and  Tacoma,  Washington,  to  the  defendant,  Autrey  Bro- 
thers, a  corporation  owned  and  controlled  by  the  defen- 
dants, Lewis  Autrey  and  Stella  Autrey,  husband  and  wife. 
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A  suit  was  filed  on  October  18,  1954,  to  recover  this  mer- 
chandise. (See  plaintiff's  original  complaint,  pp.  3-3?,  in- 
clusive.) 

The  Bulk  Sales  Laws  of  the  various  States  in  which 
these  stocks  were  located  were  completely  ignored  by  Ver- 
non Autrey,  controlling  Veraco,  Inc..  and  his  brother  and 
sister-in-law  and  their  corporation,  Autrey  Brothers,  Inc. 
The  trustee  alleged  in  his  complaint  that  the  transfers 
were  brought  about  as  a  result  of  Lewis  Autrey  charging 
his  brother,  \^ernon  Autrey,  with  misappropriating  or 
diverting  the  sum  of  $95,000.00  which  he  claimed  was  due 
the  defendants,  Autrey  Brothers,  and  threatening  him 
with  criminal  prosecution  unless  he  turned  the  stores  over 
to  the  defendant,  Autrey  Brothers,  Inc.  [Allegation  Xo. 
V,  Tr.  p.  20.]  The  trustee  also  alleged  that  the  transfers 
were  effectuated  with  the  intent  and  purpose  on  the  part 
of  the  defendants,  to  hinder,  delay  or  defraud  both  existing 
and  future  creditors  of  Veraco.  [See  Allegation  No. 
VIII,  p.  22.] 

The  defendants,  through  their  attorneys  Zeman.  Hertz- 
berg  &  Schekman,  hied  their  answer  to  the  complaint  and 
as  Exhibits  "A"  and  "B"  attached  thereto,  set  out  totidcin 
verbis  the  memorandum  agreements  whereby  these  fraud- 
ulent conveyances  were  accomplished.  These  are  found  in 
the  record  as  Exhibit  "A"  [Tr.  p.  56]  and  Exhibit  "B." 
[Tr.  p.  SS.]  The  answer  was  filed  December  6,  1954. 
[Tr.  p.  60.]  Zeman,  Hertzberg  &  Schekman  were  then 
acting  as  attorneys  for  the  defendants. 

Pursuant  to  the  Federal  Rules  of  Federal  Procedure 
relating  to  "discovery"  the  plaintiff  procured  a  subpoena 
duces  tecum  requiring  the  defendant,  Lewis  Buster  Autrey, 
to  produce  an  alleged  Consignment  Agreement  he  claimed 
to  have,  which  would  take  the  transfers  of  these  stocks 
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out  of  the  operations  of  the  Bulk  Sales  Laws  of  the  vari- 
ous States  where  these  retail  outlets  were  situated,  in  the 
deposition  to  be  taken  December  22,  1954,  pursuant  to 
notice  to  defendants.  Autrey  appeared  at  the  taking  of 
the  deposition  before  Louis  Sommers,  a  notary  public  at 
the  office  of  counsel  for  the  plaintiff  accompanied  by  Har- 
rison W.  Hertzberg,  one  of  the  attorneys  for  the  defen- 
dants. He  did  not  bring  the  Consignment  Agreement  with 
him,  Fifty-one  pages  of  testimony  w^ere  taken  on  Decem- 
ber 22,  1954,  and  the  deposition  was  adjourned  to  Thurs- 
day. January  6,  1955,  at  the  same  place. 

When  the  deposition  was  resumed  on  January  6,  1955, 
an  amazing  situation  came  to  light. 

In  October,  1954,  the  month  the  lawsuit  was  started 
against  Autrey  Brothers,  Inc.,  Autrey  had  incorporated 
another  corporation  known  as  Sleep  E-Z  Mattress  Co. 
[See  Pltf.  Ex.  2,  p.  65.]  This  corporation  was  a  mere 
shell,  having  no  assets.  [Pltf.  Ex.  2,  p.  69,  lines  7-13.] 
The  defendant,  Lewis  Buster  Autrey,  was  president  of 
this  new  corporation,  one  Robert  Willey  was  vice-presi- 
dent, and  the  defendant,  Stella  Autrey,  was  secretary  and 
treasurer  of  the  new  corporation.  The  stock  in  this  new 
corporation  w^as  owned  by  Lewis  Buster  Autrey.  [Pltf. 
Ex.  2,  p.  62,  lines  1-2.]  On  January  1,  1955,  five  days 
before  the  resumption  of  the  taking  of  Buster  Autrey's 
deposition,  the  assets  that  the  trustee  was  seeking  to  pur- 
sue, were  again  transferred  from  Autrey  Brothers,  or 
Lewis  Buster  Autrey,  to  the  corporation  known  as  Sleep 
E-Z  Mattress,  owned  and  controlled  by  the  defendants, 
Lewis  Buster  Autrey  and  Stella  Autrey,  his  wife.  [See 
Pltf.  Ex.  2,  p.  62,  lines  1-10,  and  p.  69,  line  7,  to  p.  70, 
line  5,  inch  I 
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The  deposition  was  concluded  after  these  facts  had  been 
brought  to  Hght  and  a  stipulation  entered  into  that  the 
deposition  could  be  signed  before  any  notary.  [Pltf.  Ex. 
2,  p.  81.]  Nothing  more  was  heard  from  Lewis  Autrey 
and  the  deposition  was  never  signed. 

After  learning  of  this  latest  move  on  the  part  of  the 
defendants,  counsel  for  the  plaintiff,  on  motion  granted, 
filed  an  amended  and  supplemental  complaint  joining  the 
Sleep  E-Z  Mattress  Co.,  as  an  additional  party  defendant. 
[Tr.  p.  60  ct  scq.]  The  defendants  then  changed  attor- 
neys and  the  answer  to  this  amended  and  supplemental 
complaint  was  filed  by  Mr.  Bertram  H.  Ross,  present  coun- 
sel for  the  defendants.     [Tr.  p.  66  ct  seq.] 

The  case  went  to  trial  on  January  11,  1956,  before 
Honorable  Thurmond  Clarke,  United  States  District 
Judge,  and  very  early  in  the  case  it  was  demonstrated  how 
cleverly  the  members  of  the  Autrey  family  were  working 
together  to  thwart  the  trustee  in  his  efforts  to  undo  the 
damage  theretofore  done  by  them. 

Notwithstanding  the  fact  that  they  had  been  sued  for 
a  sum  total  of  over  $86,000.00  and  had  asserted  in  their 
answer  a  counterclaim  against  the  trustee  in  the  sum  of 
$54,962.28  [Tr.  p.  55],  neither  of  the  defendants,  Lewis 
Autrey  or  Stella  Autrey,  individually,  or  as  officers  and 
directors  of  the  defendant  corporations,  Autrey  Brothers, 
Inc.,  and  Sleep  E-Z  Mattress  Co.,  appeared  at  the  trial 
before  Judge  Clarke.  Very  fortunately,  the  trustee  had 
placed  Vernon  Autrey,  president  of  the  bankrupt  corpo- 
ration, under  subpoena.  When  he  was  called  as  a  witness 
for  the  trustee,  notwithstanding  the  fact  that  he  had  there- 
tofore claimed  to  have  been  blackmailed  out  of  several 
retail  outlets  of  Veraco,  Inc.,  by  his  brother,  he  attempted 
to  wreck  the  trustee's  case  at  the  very  onset  of  his  testi- 


mony.  After  stating  his  name  and  address,  he  was  asked 
if  he  was  an  officer  of  the  bankrupt  corporation,  Veraco, 
Inc.,  he  answered: 

"I  would  like  to  refuse  to  answer  any  questions 
today  on  the  grounds  that  it  might  incriminate  or  de- 
grade me  in  certain  matters  of  different  things,  and 
until  I  have  advice  from  my  attorney  and  have  him 
present."     [Tr.  p.  97.] 

Judge  Clarke  overruled  the  refusal  of  the  witness  to 
state  whether  he  was  an  officer  of  the  bankrupt  corpora- 
tion on  the  ground  that  his  answer  would  tend  to  incrimi- 
nate him,  and  he  then  proceeded  to  testify  that  the  bank- 
rupt, Veraco,  Inc.,  was  engaged  in  the  retail  bedding  busi- 
ness and  that  he  was  president  thereof ;  that  Lewis  Autrey 
was  his  brother  and  Stella  Autrey  his  sister-in-law  that  the 
defendant  Autrey  Brothers,  Inc.,  was  a  California  corpor- 
ation owned  and  controlled  by  Lewis  B.  Autrey  and  that 
he,  Vernon,  operated  and  controlled  the  bankrupt,  Veraco, 
Inc.  [See  Tr.  pp.  98-99.]  He  testified  that  Autrey  Bro- 
thers, Inc.,  manufactured  the  products  and  Veraco,  Inc., 
retailed  them  from  its  places  of  business  in  California, 
Oregon,  Washington,  Utah  and  Arizona. 

At  pages  100  and  101  of  the  Transcript  he  testified  to 
the  transfers  of  these  retail  outlets  to  Autrey  Brothers, 
Inc.  At  page  102  of  the  Transcript  he  testified  that 
Lewis  B.  Autrey  had  accused  him  of  stealing  many 
thousands  of  dollars  and  that  he  threatened  criminal 
prosecution  of  Vernon  unless  four  stores  were  transferred 
to  Autrey  Brothers,  Inc.  The  "charge"  involved  figures 
ranging  from  $50,000.00  to  $200,000.00.  |  Tr.  p.  103.] 
Being  frightened  as  a  result  of  these  vague  charges  of 
embezzling  from  $50,000.00  to  $200,000.00,  the  transfer 
of   certain    outlets    was    made,    consisting    of    equipment, 


trucks  and  stock  worth  $40,000.00  or  $45,000.00.  [Tr. 
p.  103.]  About  two  weeks  later,  two  more  stores  were 
transferred.  These  stores  were  located  at  Seattle,  Tacoma 
and  Portland,  Oreg"on,  and  according  to  the  President  of 
the  bankrupt  corporation,  Vernon  W.  Autrey,  he  had 
undertaken  to  pay  the  defendants  $7,000.00  a  week,  and 
in  lieu  of  that  $7,000.00  a  week,  he  transferred  the  Oregon 
and  Washington  stores.  It  has  been  admitted  throughout 
the  entire  trial  of  this  case  that  no  attempt  was  made  to 
comply  with  the  Bulk  Sales  Law  of  any  of  the  States 
wherein  these  retail  outlets  were  located.  It  is  interesting 
to  note  from  the  testimony  of  Vernon  Autrey  at  [Tr. 
pp.  109,  cf  scq.]  how  these  stores  were  maneuvered  around 
from  one  corporation  to  another  controlled  by  the  Autrey 
brothers  until  ultimately  a  substantial  portion  of  them 
landed  in  the  hands  of  the  CAC  Corporation,  now  in 
bankruptcy  in  Referee  Bergner's  court  in  Los  Angeles. 
[Tr.  p.  111.]  At  least  half  of  it  got  back  into  Vernon 
Autrey's  hands  by  circuitous  routes.     [Tr.  pp.  Ill,  112.] 

The  various  names  under  which  these  corporate  brothers 
operated  is  positively  bewildering.  Throughout  the  tran- 
script, including  the  deposition  of  Lewis  B.  Autrey,  we 
encounter  the  following:  Autrey  Brothers,  Inc.  Veraco, 
Inc.,  dba  Airest  Mattress  Co.,  Mattress  City  at  Salt  Lake 
City  organized  under  the  laws  of  the  State  of  Texas  [see 
Tr.  p.  109],  CAC  Corporation,  and  Airest  Mattress  Co. 
[Tr.  pp.  151-160.]  There  were  four  Autrey  brothers 
engaged  in  the  same  business,  Floyd  Autrey,  Lewis  B. 
Autrey,  Vernon  Autrey  and  E.  T.  Autrey.  [Tr.  p.  112.] 
The  CAC  Corporation,  which  likewise  landed  in  bank- 
ruptcy, later,  after  the  stock  in  Portland,  Oregon,  had 
been  removed  to  Seattle,  Washington,  four  or  five  months 
before  the  trial,  was  owned  by  the  President  of  Veraco, 
Inc.,  Vernon  Autrey  and  Harry  Traub,  its  accountant. 
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We  are  satisfied  that  an  examination  by  this  court  of 
the  transcript  of  testimony  taken  and  the  exhibits  re- 
ceived, particularly  the  damaging  deposition  of  Lewis  B. 
Autrey,  which  he  did  not  sign,  and  studiously  stayed  away 
from  the  trial,  will  convince  this  court  as  it  did  the  trial 
court  that  these  defendants,  and  undoubtedly  the  Presi- 
dent of  Veraco,  Inc.,  Vernon  Autrey,  were  in  a  vicious 
scheme  to  hinder,  delay  or  defraud  all  creditors.  We  are 
likewise  satisfied  that  the  alleged  quarrel  between  Vernon 
and  Lewis  B.  Autrey  was  nothing  more  than  a  sham 
battle  to  raise  a  smoke  screen  under  which  these  brothers 
could  maneuver  their  stocks  in  trade  with  bewildering 
speed  similar  to  the  manipulator  of  a  shell  game  at  county 
fairs  of  years  ago. 

The  Law. 

We  believe  the  first  question  that  will  have  to  be  dis- 
posed of  is  whether  or  not  Judge  Clarke  erred  in  ad- 
mitting the  unsigned  deposition  of  Lewis  B.  Autrey. 
[Pltf.  Ex.  2.]  As  heretofore  stated,  this  deposition  was 
started  on  December  22,  1954,  adjourned  after  fifty-one 
pages  were  taken,  and  resumed  January  6,  1955.  During 
the  adjournment,  the  witness  Autrey  proceeded  to  again 
transfer  the  property  which  the  trustee  was  pursuing,  to 
the  empty  corporation  which  he  had  organized  at  the  time 
the  suit  was  filed.  Notwithstanding  the  fact  that  his 
Attorney  stipulated  that  the  deposition  could  be  signed 
before  any  Notary,  Autrey  never  appeared  again  either 
to  sign  the  deposition  or  to  fight  the  charges  against  him 
at  the  time  of  the  trial.  Counsel  for  the  plaintifif,  on 
learning  that  Autrey  was  not  present  at  the  trial  and 
would  not  be,  proceeded  to  call  Louis  Sommers,  the  court 
reporter  before  whom  Autrey's  deposition  had  been  taken. 
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[Tr.  p.  125  et  seq.]  The  full  foundation  was  laid  by 
showing  that  Autrey  had  been  sworn,  that  his  testimony 
was  taken  down  in  shorthand  and  correctly  transcribed 
into  long  hand,  and  that  the  deposition  was  a  true  and 
correct  transcript  thereof.  [Tr.  pp.  125-131,  inch]  That 
this  transcript  was  admissible  despite  the  objections  of 
present  counsel  for  the  defendants  is  supported  by  very 
respectable  authority.  In  the  case  of  Sampsdl  v.  Anches, 
108  F.  2d  945,  at  955,  this  court  reversed  the  District 
Court  for  the  Western  District  of  Washington  for  er- 
roneotisly  excluding  an  examination  of  the  defendant, 
Nathan  Anches,  taken  under  Section  21a  of  the  Bank- 
ruptcy Act  in  the  matter  of  Sam  Gold,  Bankrupt,  which 
had  been  offered  in  evidence  in  a  plenary  action,  wherein 
Anches  was  a  defendant.  We  quote  from  the  opinion  of 
Judge  Wilbur  holding  that  the  21a  transcript  was  ad- 
missible : 

"Two  other  points  relied  upon  by  appellant  will  be 
briefly  mentioned.  Under  point  25  in  his  brief  ap- 
pellant contends  that  the  court  erred  in  sustaining 
appellees'  objection  to  the  introduction  in  evidence  of 
the  transcript  of  the  testimony  of  appellee  N.  Anches, 
taken  under  Sec.  21,  sub.  a  of  the  Bankruptcy  Act, 
11  U.  S.  C.  A.  Sec.  44,  sub.  a.  The  trial  court  ruled 
the  evidence  out  upon  the  ground  that  it  was  in  the 
nature  of  a  deposition  and  if  the  witness  could  be 
produced  in  court  at  the  trial,  the  testimony  offered 
could  not  be  used.  This  was  error.  Even  if  we  as- 
sume that  the  proceeding  under  which  the  testimony 
was  taken  was  in  the  nature  of  a  deposition  it  was 
clearly  admissible  as  an  admission  of  a  party  against 
interest.  As  such,  it  was  immaterial  whether  or  not 
the  witness  was  able  to  testify  or  had  testified  in  the 
action  in  which  he  was  a  party.     Kneezle  v.   Scott 
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County  Milling  Co.,  Mo.  App.,  113  S.  W.  2d  817; 
Cote  V.  Sears,  Roebuck  Co.,  86  N.  H.  238,  166  A. 
279;  Reilly  v.  Buster,  Tex.  Civ.  App.,  52  S.  W.  2d 
521 ;  Newby  v.  Gibson,  6  Cal.  App.  2d  359,  44  P.  2d 
468.  See  22  C.  J.  342,  Sec.  387;  Slattery  v.  Dillon, 
9  Cir.,  17  F.  2d  347.  Another  ground  relied  upon 
by  the  trial  court  in  excluding  that  evidence  was  that 
the  transcript  consisted  of  a  bound  book  containing 
the  testimony  of  other  witnesses  which,  under  Wash- 
ington statutory  law  (section  308-5,  Remington's 
Revised  Statutes  of  Washington  might  be  taken  by 
the  jury  to  the  jury  room.  All  that  was  offered  in 
evidence  was  the  testimony  of  N.  Anches  which 
counsel  offered  to  read.  This  was  the  proper  way 
to  adduce  the  evidence.  The  evidence  consisted  of 
statements  of  the  witness  concerning  the  circum- 
stances under  which  he  made  his  purchases  from  the 
bankrupt.  It  tended  to  show  that  the  purchases  were 
not  made  in  good  faith  and  thus  was  pertinent  to  the 
issues  in  the  case." 

If  there  were  more  justification  for  admitting  this 
unsigned  deposition  as  an  admission  against  interest  on 
the  part  of  the  defendant  Autrey  and  the  corporation,  we 
will  compare  the  situation  in  the  two  cases.  In  Sampsell 
V.  Anches,  the  transcript  in  question  was  a  transcript  of 
an  examination  under  Section  21a  in  the  matter  of  Sam 
Gold,  bankrupt,  conducted  in  ancillary  proceedings  in 
Seattle  long  prior  to  the  institution  of  any  suit  against 
N.  Anches  &  Son.  Anches  was  examined  as  a  witness 
in  the  Gold  bankruptcy.  He  made  a  number  of  admis- 
sions in  this  examination  which  the  trustee  deemed  damag- 
ing. Later  on,  in  an  independent  action  filed  under 
Section  70e  of  the  National  Bankruptcy  Act  in  the  West- 
ern District  of  Washington,  the  trustee  sought  to  intro- 
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duce  this  21a  transcript  in  evidence  against  Anches  even 
though  Anches  was  there  in  the  court  room  and  repre- 
sented by  counsel.  Upon  objection  by  counsel  for  the 
defendants,  N.  Anches  &  Son,  the  objection  was  sus- 
tained, the  21a  transcript  excluded,  and  the  writer,  one 
of  the  Attorneys  for  the  plaintiff,  denied  the  right  to  read 
the  testimony  of  N.  Anches  to  the  jury.  This  was  de- 
clared by  Judge  Wilbur  to  be  error  and  in  his  ruling  the 
District  Court  had  gone  flatly  in  the  face  of  a  prior  hold- 
ing by  this  court  in  the  case  of  Slattcry  v.  Dillon,  17  Fed. 
2d   347,   holding   such   evidence   admissible. 

In  the  case  at  bar.  it  is  evident  from  a  reading  of 
the  deposition  in  question  that  the  defendant,  Lewis  B. 
Autrey,  had  engaged  throughout  in  every  possible  subter- 
fuge to  avoid  giving  honest  or  frank  answ^ers  to  questions 
propounded  to  him.  With  no  Judge  present  to  hold  him 
in  line,  he  had  evaded,  ducked  and  dodged  throughout  the 
entire  transcript.  When  it  was  completed,  he  did  not  sign 
it.  When  the  case  was  called  for  trial,  he  avoided  being 
called  as  an  adverse  witness  under  the  provisions  of  Sec- 
tion 21  j  of  the  National  Bankruptcy  Act,  11  U.  S.  C.  A., 
Section  44,  Subdivision  (a)  which  provides  that  in  any 
plenary  suit  brought  under  this  Act  if  it  shall  appear 
that  the  interest  of  the  witness  is  adverse  to  the  party 
calling  him,  such  witness  may  be  examined  as  if  under 
cross-examination  and  the  party  calling  him  shall  not  be 
bound  by  such  testimony.  If  this  court  was  prepared  to 
hold  in  the  Anches  case  (another  bare  faced  fraud)  that 
with  Anches  present  in  the  court  room  the  trustee  had  a 
right  to  introduce  a  21a  transcript  as  part  of  a  substan- 
tive case  in  accordance  with  the  law  laid  down  in  Slattery 
V.  Dillon,  snpra,  certainly  Judge  Clarke  was  more  than 
justified  in  admitting  the  unsigned  deposition  of  Lewis  B. 
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Autrey  as  an  admission  against  interest  under  the  rule 
laid  down  in  Sampsell  v.  Anches  and  Slattcry  v.  Dillon. 

That  deposition  taken  on  notice  to  all  of  the  parties  at 
which  the  defendants  were  ably  represented  by  Attorney 
Hertzberg  graphically  demonstrated  the  fraud  perpetrated 
by  members  of  the  Autrey  family  against  the  unfortunate 
creditors  of  Veraco,  Inc.  The  facts  shown  in  this  deposi- 
tion and  the  testimony  of  Vernon  Autrey,  brought  out 
after  he  had  attempted  to  claim  a  constitutional  privilege 
against  self  incrimination,  demonstrated  by  clear,  convinc- 
ing evidence  a  scheme  whereby  Veraco,  Inc.,  in  a  matter 
of  hours,  had  unloaded  thousands  of  dollars  worth  of 
merchandise  from  the  bankrupt  corporation  controlled  by 
Brother  Vernon  Autrey  to  another  corporation  controlled, 
directed  and  officered  by  Brother  Lewis  Buster  Autrey 
and  Sister-in-Law  Stella  Autrey,  and  while  the  deposition 
was  pending  incomplete,  the  latter  two  had  placed  the 
merchandise  still  further  beyond  reach  by  a  second  quick 
transfer  to  Sleep  E-Z  Mattress,  Inc.,  owned,  controlled 
and  dominated  by  the  defendants  Lewis  B.  Autrey  and 
Stella  Autrey,  his  wife,  and  further,  after  the  commission 
of  the  acts  complained  of  in  the  suit,  Lewis  B.  Autrey 
and  his  wife,  Stella  Autrey,  had  disposed  of  their  stock 
in  Autrey  Brothers,  Inc.,  to  one  of  the  other  brothers, 
Eugene  Autrey,  who  had  then  transferred  the  stock  to 
one,  Alvis  Dunbar.    [See  Tr.  Ex.  2,  pp.  76,  77.] 

After  alleging  in  their  verified  answer  that  the  mer- 
chandise transferred  in  violation  of  the  Bulk  Sales  Laws 
of  four  States  was  merchandise  that  was  under  consign- 
ment, and  their  promise  to  produce  the  alleged  Consign- 
ment Agreement  in  the  resumed  deposition,  it  developed 
at  [Pltf.  Ex.  2,  p.  75  ct  seq.  of  Dep.]  that  the  only  al- 
leged consignment  agreement  between  the  parties  was  an 
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oral  agreement  claimed  to  be  entered  into  by  Lewis 
Autrey  with  Vernon  Autrey  with  the  defendant,  Stella 
Autrey,  present. 

We  respectfully  submit  that  the  deposition  was  properly 
received  in  evidence,  properly  considered  by  the  trial  court 
and  that  the  judgment  is  solidly  founded  on  facts  dragged 
out  from  the  wily  Autrey  brothers. 

The  Fact  That  the  Defendants  Did  Not  Appear  at  the 
Trial  of  the  Case  and  Did  Not  Offer  Any  Evidence 
Whatever  in  Support  of  Their  Contentions  Re- 
quires an  Affirmance  of  the  Judgment  of  the 
Lower  Court. 

Bearing  in  mind  that  the  machinations  involved  here 
are  entirely  within  the  Autrey  family  between  Vernon 
Autrey,  holding  and  controlling  the  bankrupt  Veraco,  Inc., 
and  Lewis  B.  Autrey  and  his  wife,  owning  and  controlling 
the  defendants,  Autrey  Brothers,  Inc.,  and  Sleep  E-Z 
Mattress,  Inc.,  it  was  at  least  incumbent  on  the  defendants 
to  produce  some  testimony  in  support  of  the  honesty  of 
the  transactions  between  them.  As  was  said  by  Professor 
Glenn  in  his  work  "The  Law  of  Fraudulent  Conveyances" 
at  page  413: 

"When  the  grantee  is  the  debtor's  wife  or  husband, 
as  the  case  may  be,  or  any  member  of  the  house- 
hold, the  circumstance  puts  a  certain  duty  upon  the 
grantee.  It  is  not  a  badge  of  fraud  in  the  sense  that 
a  prima  facie  case  is  made  against  the  grantee  by 
the  circumstance  alone.  But  it  is  an  aid  to  the 
creditor  in  that  only  slight  evidence  in  addition  is 
required  for  a  prima  facie  case.  And  if ,  at  the  close 
of  the  whole  case,  the  grantee  has  not  given  evidence, 
or  presented  good  excuse  for  not  taking  the  stand, 
the  creditor  should  recover." 
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As  authority  for  that  statement  Professor  Glenn  cites 
the  following  authorities:  Scits  v.  Mitchell,  94  U.  S. 
580;  Jarrard  v.  Motley  (Ga.  1930),  154  S.  E.  253; 
Parker  v.  Femvick,  U7  N.  C.  525,  61  S.  E.  378;  Hedrick 
c'.  Hockfield,  283  Fed.  574;  Hutcheson  v.  Savings  Bank, 
etc.,  129  Va.  281,  105  S.  E.  677;  First  Nat.  Bank  v. 
Danser,  70  W.  Va.  529,  74  S.  E.  623. 

In  Scita  V.  Mitchell  cited  as  authority  by  Professor 
Glenn,  the  Supreme  Court  of  the  United  States  said: 

"She  avers  that  she  paid  it  with  means  and  money 
earned  and  procured  wholly  by  herself.  Of  that  there 
is  no  proof,  nor  attempt  to  adduce  proof;  though,  if 
the  fact  were  so,  the  means  of  proving  it  must  have 
been  peculiarly  within  her  knowledge  and  power,  and 
we  have  already  observed  that  money  procured  by  her 
earnings  belonged  to  her  husband,  and  was  not  her 
separate  property.  To  hold  that  conveyances  thus 
taken  and  thus  paid  for  are  sufficient  to  protect  the 
property  against  creditors  of  an  insolvent  husband 
would  be  making  fraud  both  profitable  and  easy." 

The  ultimate  transferee  of  these  assets,  the  defendant, 
Sleep  E-Z  INIattress  Co.,  owned  and  controlled  by  the  de- 
fendants Lewis  B.  Autrey  and  his  wife  Stella  Autrey 
fPltf.  Ex.  2,  pp.  69,  70]  had  no  assets  at  all  when  the 
Autreys  proceeded  to  dump  the  property  the  trustee  was 
seeking  from  Autrey  Brothers,  Inc.,  to  Sleep  E-Z  Mat- 
tress Co.  We  quote  from  Buster  Autrey's  deposition 
fPltf.   Ex.  2,  p.  69]: 

"Q.  Isn't  it  a  fact  in  November  of  1954,  this 
corporation.  Sleep  E-Z  Mattress  Company,  didn't  own 
any  assets  of  any  kind  or  description;  just  yes  or 
no?  I  am  talking  about  the  corporation,  I  am  not 
talking  about  you.  A.  I  don't  guess  it  did.  Any 
assets  ? 
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Q.     Yes.     A.     No. 

Q.  Wasn't  that  corporation  formed  for  the  pur- 
pose of  putting  your  business  out  of  your  name  after 
this  suit  was  filed?     A.     No  sir. 

Q.  Who  is  the  president  of  Sleep  EZ  Mattress 
Company?     A.     I  am. 

Q.  Who  is  the  vice  president?  A.  Robert  Wil- 
ley. 

Q.  Who  is  the  secretary  and  treasurer?  A.  My 
wife. 

Q.  Stella  Autrey,  a  defendant  here?  A.  That 
is  right. 

Q.  To  boil  the  whole  thing  down  then  to  its  ulti- 
mate conclusion,  since  this  lawsuit  was  started  you 
have  gotten  out  of  your  name  everything  except  your 
home.  Isn't  that  right?  A.  It  is  still  in  my  name. 
It  is  mine,  and  that  is  it. 

Q.  You  understand  you  are  under  oath  here?  A. 
Yes. 

Q.  You  mean  to  say  that  you  have  not  put  every- 
thing out  of  your  name  except  your  home  since  this 
lawsuit  was  started  ?  I  want  your  answer  under  oath. 
A.  We  were  incorporating.  It  is  the  same  as  if  I 
owned  it  now.     It  is  the  same  thing. 

Q.  You  incorporated  this  corporation  in  October, 
didn't  you?     A.     We  formed  one,  yes. 

Q.  In  October,  November  and  December  of  1954 
that  corporation  didn't  own  a  thing,  did  it?  A.  No. 
It  still  doesn't. 

Q.  Then  on  January  1,  1955,  after  your  deposi- 
tion had  been  partially  taken  in  this  case,  you  trans- 
ferred the  stores  to  Sleep  EZ  Mattress,  Inc.  A. 
What  you  are  trying  to  put  in  my  mouth — 

Q.  I  am  just  asking  for  the  facts.  A.  The  fact 
of  it  is,  if  that  is  what  you  want,  I  am  trying  to  pro- 
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tect  the  name  Sleep  EZ  Mattress  by  incorporating 
it.  I  understand  that  no  one  else  can  use  the  name 
Sleep  EZ  Mattress  as  a  company  or  anything  else. 
I  am  trying  to  protect  the  name  Sleep  EZ  by  incorpo- 
rating. Everything  that  I  own  I  have  in  it,  except 
my  home,  but  it  is  still  mine,  and  it  is  the  same  as  if 
I  was  an  individual  anyway.  If  that  is  hurting  your 
feelings — 

Q.  You  can't  hurt  my  feehngs.  A.  But  it 
makes  me  no  difference. 

Q.  I  just  want  to  get  you  down  here  under  oath 
on  a  few  things.  A.  Because  I  own  nothing  any- 
how, it  is  just  the  creditors'  money  that  you  are  fight- 
ing over.    The  same  ones  that  I  owe,  he  owed." 

We  will  refer  briefly  to  the  law  of  California  where 
skeleton  corporations  with  little  or  no  financing  are  in- 
volved. In  Carlesimo  v.  Schwehel,  87  Cal.  App.  2d  482, 
at  page  493,  the  court  said: 

"We  think  the  proper  rule  is  that  inadequate  financ- 
ing, where  such  appears,  is  a  factor,  and  an  im- 
portant factor,  in  determining  whether  to  remove  the 
insulation  to  stockholders  normally  created  by  the 
corporate  method  of  operation.  But  in  such  a  case 
it  is  incumbent  upon  the  one  seeking  to  pierce  the 
corporate  veil  to  show  by  evidence  that  the  financial 
setup  of  the  corporation  is  just  a  sham,  and  accom- 
plishes injustice.  In  the  instant  case  the  plaintiff 
made  no  such  showing.  He  not  only  failed  to  show, 
as  a  fact,  that  the  corporation  was  inadequately 
financed,  but  failed  to  show  any  casual  connection 
between  the  financing  and  the  injury." 

In  the  case  at  bar,  we  definitely  established  by  the  testi- 
mony of  Lewis  Buster  Autrey  that  the  defendant.  Sleep 
E-Z  Mattress,  Inc.,  owned,  controlled  and  officered  by  him 
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and  his  wife,  was  nothing  but  a  hollow  shell  and  a  sham 
and  was  used  as  a  receptacle  in  which  to  dump  the  fraudu- 
lently conveyed  assets,  even  while  the  case  at  bar  was 
pending.  The  conduct  of  the  Autrey  family  in  connection 
with  the  failure  of  Veraco,  Inc.,  and  the  disposal  of  its 
assets  was  such  as  to  arouse  the  indignation  of  an  able 
trial  Judge  and  resulted  in  Judge  Thurmond  Clarke  ren- 
dering judgment  for  the  trustee  for  the  value  of  the 
property  so  transferred,  together  with  exemplary  damages 
against  the  actors  under  Section  3294  of  the  Civil  Code 
of  California. 

The  defendant,  Stella  Autrey,  was  not  a  mere  innocent 
bystander  as  is  so  earnestly  contended  by  counsel  for  the 
appellants.  Stella  Autrey  was  a  stockholder  in  the  original 
fraudulent  transferee,  Autrey  Brothers,  Inc.  At  page  3 
of  Plaintiff's  Exhibit  No.  2,  Lewis  B.  Autrey  admits  that 
all  of  the  capital  stock  of  Autrey  Brothers,  Inc.,  was 
owned  and  controlled  by  himself  and  his  wife,  Stella 
Autrey,  prior  to  the  filing  of  the  complaint.  He  admitted 
that  prior  to  the  filing  of  the  complaint  he  had  owned  4,000 
shares  of  Autrey  Brothers,  Inc.,  out  of  5,000  shares.  His 
wife,  the  defendant,  Stella  Autrey,  owned  999  shares; 
the  other  share  was  owned  by  one,  Robert  Willey,  who 
was  Vice-President  and  an  employee  of  Autrey  Brothers, 
Inc.  [See  Tr.  Ex.  2,  pp.  3,  4.]  After  the  suit  was 
started,  the  witness,  Lewis  Buster  Autrey,  and  Stella 
Autrey  relieved  themselves  of  their  stock  to  one,  E.  T. 
Autrey.  [Pltf.  Ex.  2,  p.  4.]  They  sold  the  stock  to 
E.  T.  Autrey  on  November  8th,  after  the  suit  was  filed. 
[Pltf.  Ex.  2,  p.  5.]  Autrey  testified  that  our  lawsuit  had 
ruined  his  credit.  The  stock  then  found  its  way  from 
E.  T.  Autrey  to  one,  Alvis  Dunbar,  who  was  a  former 
employee  who  had  been  fired  and  now  turned  up,  so  far 
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as  the  defendant  Lewis  Autrey  knew,  as  the  sole  stock- 
holder of  Autrey  Brothers,  Inc.  [See  Pltf.  Ex.  2,  p.  6.] 
The  defendant,  Sleep  E-Z  Mattress,  was  then  incorporated 
in  October  of  1954,  the  month  in  which  the  action  in  the 
lower  court  was  filed  [Pltf.  Ex.  2,  p.  65],  and  remained 
an  empty  shell  from  the  date  of  its  incorporation  until 
January  1,  1955,  when  the  merchandise  sought  to  be  re- 
covered by  the  trustee  was  transferred  to  it.  [See  depo- 
sition of  Lewis  B.  Autrey,  pp.  63-69.]  Stella  Autrey, 
former  stockholder  of  the  defendant,  Autrey  Brothers, 
Inc.,  was  Vice-President  of  the  corporation  known  as 
Sleep  E-Z  Mattress,  Inc.  She,  like  her  husband,  scru- 
pulously refrained  from  appearing  at  the  trial  of  the 
above  entitled  matter,  and  there  is  no  evidence  whatsoever 
of  her  disapproval  of  the  activities  of  the  corporation  in 
which  she  was  Vice-President.  It  is  very  evident  from 
a  reading  of  the  entire  deposition  of  Autrey  that,  with 
this  suit  directed  against  him  and  his  wife,  he  proceeded 
to  cover  up  or  dispose  of  every  bit  of  property  that  he 
owned.  He  borrowed  $30,000.00  on  certain  real  property 
which  had  theretofore  been  owned  by  Autrey  Brothers, 
Inc.,  and  transferred  the  remaining  equity  to  Sleep  E-Z 
Mattress.  His  home,  which  was  worth  $20,000.00,  prior 
to  the  filing  of  this  suit  was  encumbered  by  a  $2,500.00 
mortgage.  In  October  1954  when  the  suit  was  started, 
he  borrowed  $5,000.00  more  against  his  home  from  a 
loan  company.  When  he  got  through  he  had  rendered 
himself  as  execution  proof  as  possible.  The  entire  scheme 
involved  here  is  between  members  of  the  Autrey  family 
and  none  of  the  defendants  had  the  courage  to  appear 
before  Judge  Clarke  and  give  their  version  of  the  weird 
maneuvers  indulged  in  by  them. 
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We  quote  from  the  District  Judge  before  whom  the 

case  of  Hedrick  v.  Hock  field,  283  Fed.  574  was  tried: 

"Eliminating,  for  the  present,  other  phases  pre- 
sented by  the  evidence,  the  primary  and  essential 
question  to  be  decided  is  whether,  upon  the  undis- 
puted facts,  the  plaintiff  has  sustained  his  allegation 
of  fraud.  It  is  an  elementary  principle,  based  upon 
and  amply  vindicated  by  experience,  that  when  an 
insolvent  debtor  conveys  his  property  to  a  near  rela- 
tive, the  effect  of  such  conveyance  being  to  place  such 
property  beyond  the  reach  of  his  creditors,  and  the 
validity  of  such  conveyance  is  called  into  question 
by  his  creditors,  the  court  requires  that  such  relatives, 
claiming  to  have  acquired  title  to  such  property,  show 
by  satisfactory  evidence  that  the  conveyance  was 
based  upon  a  valuable  consideration,  free  from  any 
intention  on  the  part  of  the  debtor,  known  to  or  par- 
ticipated in  by  the  grantee,  to  hinder,  delay,  or  de- 
fraud his  creditors." 

We  also  direct  the  court's  attention  to  the  footnote  set 

forth  in  the  opinion  of  the  Supreme  Court  of  the  United 

States  in  Pepper  v.  Litton,  308  U.  S.  295,  under  note  28: 

*'0n  this  point  the  District  Court  said:  *  "An  ex- 
amination of  the  facts  disclosed  here  shows  the  his- 
tory of  a  deliberate  and  carefully  planned  attempt 
on  the  part  of  Scott  Litton  and  Dixie  Splint  Coal 
Company  to  avoid  the  payment  of  a  just  debt.  I 
speak  of  Litton  and  Dixie  Splint  Coal  Company  be- 
cause they  are  in  reality  the  same.  In  all  the  experi- 
ence of  the  law,  there  has  never  been  a  more  prolific 
breeder  of  fraud  than  the  one-man  corporation.  It  is 
a  favorite  device  for  the  escape  of  personal  liability. 
This  case  illustrates  another  frequent  use  of  this 
fiction  of  corporate  entity,  whereby  the  owner  of  the 
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corporation,  through  his  complete  control  over  it, 
undertakes  to  gather  to  himself  all  of  its  assets  to  the 
exclusion  of  its  creditors." 

We  also  quote  from  the  language  of  Justice  Douglas 

in  the  same  case  of  Pepper  v.  Litton  as  follows : 

''Thus,  salary  claims  of  officers,  directors  and  stock- 
holders in  the  bankruptcy  of  '  "one-man"  '  or  family 
corporations  have  been  disallowed  or  subordinated 
where  the  courts  have  been  satisfied  that  allowance 
of  the  claims  would  not  be  fair  or  equitable  to  other 
creditors.  And  that  result  may  be  reached  even 
though  the  salary  claim  has  been  reduced  to  judg- 
ment." 

In  the  case  at  bar  we  are  dealing  with  a  group  of 
family  corporations,  brothers  and  husband  and  wife.  All 
of  their  efforts  were  directed  toward  a  scheme  to  hinder, 
delay  or  defraud  creditors  scheduled  in  the  sum  total  of 
$132,271.01.  [Tr.  p.  138.]  The  bankrupt,  at  its  own 
figure,  had  only  $59,565.40  worth  of  assets  to  meet  this 
large  indebtedness.  Of  these  assets,  $46,235.40  consti- 
tuted accounts  receivable.     [Tr.  p.  140.] 

The  merchandise  transferred  having  been  placed  beyond 
the  reach  of  the  trustee  by  the  secret  and  speedy  actions 
of  the  members  of  the  Autrey  family,  the  trustee  would 
then  be  entitled  to  recover  judgment  against  the  joint  tort- 
feasors for  the  value  of  the  merchandise  so  withdrawn 
from  the  trustee's  reach.  (See  Brainard  v.  Cohn,  8  F. 
2d  13.) 
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The   Nature   and   Validity   of   the   Times-Mirror   Co. 

Claim. 

Was  the  Times-Mirror  Co.,  a  creditor  who  could  have 
avoided  the  transfer  of  these  retail  outlets  either  by- 
reason  of  violation  of  the  Bulk  Sales  Laws  of  the  various 
States  or  by  reason  of  the  fact  that  the  transfers  were 
made  with  intent  to  hinder,  delay  or  defraud  creditors  in 
violation  of  Section  67  of  the  National  Bankruptcy  Act? 
The  Times-Mirror  Company  was  a  creditor  of  the  bank- 
rupt corporation  in  the  sum  of  $2,465.87  at  the  date  of 
bankruptcy.  The  Times-Mirror  Company  publishes  two 
newspapers,  the  Los  Angeles  Times  and  the  Los  Angeles 
Mirror,  and  the  advertising  accounts  of  both  papers  were 
kept  separately.  The  Times-Mirror  Company,  a  creditor, 
is  a  corporation  organized  under  the  laws  of  the  State  of 
California.  [Tr.  p.  85.]  The  ledger  sheets  of  the 
creditor,  on  open  account,  are  in  evidence  as  Plaintiff's 
Exhibits  lA  and  IB.  They  would  appear,  in  connection 
with  the  testimony  of  William  Bradshaw,  Assistant  Credit 
Manager  of  the  creditor,  to  be  somewhat  confused  as  a 
result  of  belated  posting.  His  testimony  commencing  at 
page  83  is  more  or  less  confused  until  he  reaches  page 
93  of  the  Record.  At  that  time  a  short  recess  was  taken 
in  order  to  give  him  an  opportunity  to  reconcile  the 
figures  of  the  two  ledger  sheets,  and  after  the  recess  he 
was  asked  the  following  question  beginning  at  page  93 : 

"Q.  I  believe  the  pending  question  was  whether 
or  not  on  November  9th,  1953,  or  at  any  time  there- 
after, the  bankrupt,  Veraco  Inc.,  owed  the  Times- 
Mirror  Company  nothing  on  open  account.  A.  Do 
you  want  me  to — just  yes  or  no? 
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O.     Yes.     A.     At  no  time. 

Q.  (By  Mr,  Tobin)  :  In  regard  to  the  Times,  I 
believe  you  testified  on  direct  examination  that  there 
was  one  time,  in  January,  I  believe,  of  1954,  that  the 
Times  account  had  balanced  out?     A.     Yes. 

O.  Can  you  tell  us  whether  or  not  there  had  been 
a  debit  item  against  the  bankrupt  prior  to  January 
18th  which  had  not  yet  been  posted? 

Mr.  Ross :  Just  a  moment.  I  object  to  the  ques- 
tion on  the  ground  that  the  documents  are  in  evidence 
and  they  speak  for  themselves. 

Mr.  Tobin :   According  to  the  records — 

Mr.  Ross :  It  is  not  the  best  evidence  when  the 
documents  are  before  the  court. 

The  Court:  I  will  overrule  the  objection.  I  will  let 
him  answer. 

The  Witness:    Answer  the  question? 

The  Court:   Yes. 

The  Witness:  On  January  18th,  where  the  last 
payment  previously  mentioned  brought  it  into  balance, 
the  next  posting  was  an  item  of  January  17,  1954, 
for  an  advertisement  in  the  amount  of  $369.60. 

Q.  (By  Mr.  Tobin):  That  is  $369.60?  A. 
$369.60.  That  particular  January  17th  posting, 
which,  according  to  the  books,  should  have  been 
posted  prior  to  the  January  18th  occasion,  would  have 
left  that  amount  of  balance  owing  at  that  particular 
time. 

Q.     And  unpaid?     A.     As  an  unpaid  item." 

It  now  appears  t(^  1)e  perfectly  clear  that  the  previous 
answers  given  by  the  witness  were  in  error,  inasmuch  as 
an  item  of  January  17lh  had  not  been  posted  to  the  ledger 
account  until  after  January  18th,  the  date  when  the  ac- 
count appeared  to  have  been  brought  into  balance. 
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Section  3430  of  the   Civil   Code  of   California  defines 

"creditor"  as  follows: 

"A  creditor,  within  the  meaning  of  this  title,  is 
one  in  whose  favor  an  obligation  exists,  by  reason 
of  which  he  is,  or  may  become,  entitled  to  the  pay- 
ment of  money." 

Section  67c  of  the  Bankruptcy  Act  defines  a  "creditor" 
as  being  a  person  in  whose  favor  a  debt  exists. 

Section  67d,  subdivision   (2),  of  the  Bankruptcy  Act 

reads  as  follows: 

"Every  transfer  made  and  every  obligation  in- 
curred by  a  debtor  within  one  year  prior  to  the  filing 
of  a  petition  initiating  a  proceeding  under  this  act 
by  or  against  him  is  fraudulent,  (d)  as  to  then  exist- 
ing and  future  creditors,  if  made  or  incurred  with 
actual  intent  as  distinguished  from  intent  presumed 
in  law  to  hinder,  delay  or  defraud  either  existing  or 
future  creditors." 

It  is  obvious  that  the  Times-Mirror  Company  was  an 
existing  creditor  at  the  time  of  the  transfers  complained 
of  in  the  sum  of  $369.60.  [R.  p.  95.]  At  the  date  of 
bankruptcy  it  was  an  unpaid  creditor  in  the  sum  of 
$2,465.87  according  to  the  plaintiff's  complaint.  [Tr.  p. 
6.]  It  was  stipulated  that  the  Times-Mirror  Company 
had  filed  its  Proof  of  Debt  in  the  bankruptcy  proceeding 
of  Veraco,  Inc.  [Tr.  p.  88]  and  an  unpaid  balance  due 
on  the  Mirror  account  in  the  amount  of  $1,646.54  was 
charged  off  according  to  the  testimony  of  the  witness, 
Bradshaw,  on  August  27,   1954. 
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In  the  United  States  District  Court  in  and  for  the 
Southern  District  of  California,  Central  Di- 
vision 

September,  1955,  Grand  Jury 

No.  24515 

UNITED  STATES  OF  AjMERICA, 

Plaintiff, 

vs. 


MILTON  GRADY  RAMSEY, 


INDICTMENT 


Defendant. 


[U.S.C.,  Title  26,  Sees.  5601,  5606,  5603,  5691,  5642 
and  5632,  Liquor  Tax  Evasion.] 

The  grand  jury  charges: 

Count  One 
[U.S.C.,  Title  26,  Sec.  5601] 

On  or  about  September  15,  1955,  in  Los  Angeles 
County,  California,  T\athin_  the  Central  Division  of 
the  Southern  District  of  California,  defendant 
Milton  Grady  Ramsey  did  have  in  his  possession 
and  custody  and  under  his  control  a  still  and  dis- 
stilling  apparatus,  namely:  a  100-gallon  copper  pot 
type  still,  which  was  not  registered  as  required  by 
United  States  Code,  Title  26,  Section  5174(a).  [2*] 

♦Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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Count  Two 
[U.S.C,  Title  26,  Sec.  5606] 

On  or  about  September  15,  1955,  in  Los  Angeles 
County,  California,  within  the  Central  Division  of 
the  Southern  District  of  California,  defendant 
Milton  Grady  Ramsey  did  carry  on  the  business  of 
a  distiller  without  having  given  bond  as  required 
by  United  States  Code,  Title  26,  Section  5176(a), 
and  did  engage  in,  and  carry  on,  the  business  of  a 
distiller  with  intent  to  defraud  the  United  States 
of  the  tax  on  the  spirits  distilled  by  him.  [3] 

Count  Three 
[U.S.C,  Title  26,  Sec.  5603] 

On  or  about  September  15,  1955,  in  Los  Angeles 
County,  California,  within  the  Central  Division  of 
the  Southern  District  of  California,  defendant 
Milton  Grady  Ramsey  did  engage  in,  and  intend 
to  be  engaged  in,  the  business  of  a  distiller  and 
rectifier  and  did  fail  and  refuse  to  give  the  notice 
thereof  required  by  United  States  Code,  Title  26, 
Sections  5175(a)  and  5271(a).  [4] 

Count  Four 
[U.S.C,  Title  26,   Sec.   5691] 

On  or  about  September  15,  1955,  in  Los  Angeles 
County,  California,  within  the  Central  Division  of 
the  Southei'n  District  of  California,  defendant 
Milton  Grady  Ramsey  did  carry  on  the  business  of 
a  rectifiei'  and  did  wilfully  fail  to  pay  the  special 
tax  required  by  United  States  Code,  Title  26,  Sec- 
tion 5081.  [5] 
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Count  Five 
[U.S.C.,  Title  26,  Sec.  5642] 

On  or  about  September  15,  1955,  in  Los  Angeles 
County,  California,  within  the  Central  Division  of 
the  Southern  District,  of  California,  defendant 
Milton  Grady  Ramsey  did  possess  distilled  spirits, 
namely:  approximatel}^  40  gallons  of  distilled 
spirits,  the  immediate  containers  of  which  did  not 
have  affixed  thereto  a  stamp  denoting  the  quantity 
of  distilled  spirits  contained  therein  and  evidencing 
payment  of  all  internal  revenue  taxes  imposed  on 
such  spirits,  in  violation  of  United  States  Code, 
Title  26,  Section  5008(b)  (1)  [6]. 

Count  Six 
[U.S.C.,  Title  26,  Sec.  5632] 

On  or  about  September  15,  1955,  in  Los  Angeles 
County,  California,  within  the  Central  Division  of 
the  Southern  District  of  California,  defendant 
Milton  Grady  Ramsey  did  remove  approximately 
40  gallons  of  distilled  spirits,  on  which  the  tax  re- 
quired by  law  was  not  determined  and  paid,  to  a 
place  other  than  the  internal  revenue  bonded  ware- 
house provided  by  law  and  did  conceal  said  removed 
spirits. 

A  True  Bill, 

/s/  ORVILLE  J.  HARRELL, 

Foreman. 

/s/  LAUGHLIN  E.  WATERS, 
United  States  Attorney. 

[Endorsed]:     Filed  October  19,  1955.  [7] 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 
OCTOBER  31,  1955 

Present:  The   Hon.   Harry   C.   Westover,   District 
Judge. 

Ass't.  U.  S.  Att'y-:  Volney  V.  Brown,  Jr. 

Counsel  for  Defendant:  Morris  Lavine. 

Defendant  is  present  on  bond. 

Proceedings : 

For  arraignment  and  plea. 

Defendant  is  arraigned  and  pleads  not  guilty  as 
charged  in  all  6  counts  of  Indictment. 

It  Is  Ordered  that  this  cause  is  set  for  trial  Dec. 
20,  1955,  10  a.m. 

JOHN  A.   CHILDRESS, 
Clerk.  [8] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  SUPPRESS  EVIDENCE 
AND  DISMISS  CASE 

Comes  now  Milton  Grady  Ramsey  and  moves  to 
dismiss  the  iiulictuiout  aiul  sn])])ress  the  evidence  on 
the  ground  that  it  was  based  upon  evidence  illegally 
searched  and  seizofl  in  violation  of  the  Fourth  and 
Fil'tli     AuH'Tulnieiits    to    ihv    Constitution    of    the 
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United  States  and  Rule  41,  Rules  of  Criminal 
Procedure  for  the  District  Courts  of  the  United 
States  in  this,  viz. : 

A  search  warrant  was  obtained  on  September  15, 
1955,  to  search  the  premises  at  1011  and  1011% 
223  street,  Torrance,  California,  for  ''tax  unpaid 
distilled  spirits"  which  are  illegal  to  possess  mider 
26  U.S.C.A.  5008  (b)  (1).  This  was  the  only  ground 
given  for  search. 

The  officers  nevertheless  seized  and  destroyed 
other  articles,  set  forth  in  their  return  and  \i\)on 
which  it  is  obvious  that  the  indictment  is  based, 
and  for  which  there  was  no  search  warrant. 

This  motion  will  be  based  upon  the  records  and 
files  of  this  case,  the  search  warrant  and  return,  and 
Commissioner's  Docket  No.  17,  Case  477,  and  any 
testimony,  and  affidavits  to  be  produced,  and  will 
be  made  before  the  Honorable  Harry  Westover, 
U.  S.  District  Judge,  in  his  courtroom  in  the  Fed- 
eral Building  on  December  20,  at  10  a.m.  or  as  soon 
thereafter  as  said  motion  can  be  heard  and  deter- 
mined. 

/s/  MORRIS  LAVINE, 

Attorney    for    Milton    Grady 
Ramsey.  [9] 
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Points  and  Authorities 

The  Fourth  and  Fifth  Amendments  U.  S.  Constitu- 
tion. 

"*  *  *  No  warrant  shall  issue  but  upon  probable 
cause  supported  by  oath  or  affirmation,  and  par- 
ticularly describing  the  place  to  be  searched  and  the 
persons  or  things  to  be  seized." 

The  section  must  be  liberally  construed  to  safe- 
guard the  right  of  privacy.  Byars  v.  U.  S.  273,  U.  S. 
28,  Its  protection  extends  to  offenders  as  well  as 
the  law  abiding.  Weeks  v.  U.  S.  232,  U.  S.  383; 
Agnello  V.  U.  S.  269,  U.  S.  20.32.  U.  S.  v.  Lef- 
kowitz  285,  U.  S.  452. 

Evidence  received  in  violation  of  or  ))eyond  a 
search  warrant  is  improperly  received.  IT.  S. 
V.  Lee  83  F(2)  195. 

The  property  to  l^e  seized  must  be  identified  in 
the  search  warrant.  Rule  41  (c)  Federal  Rules  of 
Criminal  Procedure. 

Secondary  Evidence  of  evidence  illegally  obtained 
as  primary  evidence  or  by  an  illegal  search  is  not 
admissible.  Silverthorne  Lumber  Co.  v.  L^.  S.  251, 
U.  S.  385.  The  destruction  or  return  of  the  primary 
evidence  would  not  permit  testimony  regarding  the 
same.  Silverthorne  Lumber  Co.  v.  U.  S.  251,  U.  S. 
385. 

/s/  MORRIS  LA  VINE. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  December  20,  1955.  [10] 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 
DECEMBER  20,  1955 

Present:  The  Honorable  Harry  C.  Westover,  Dis- 
trict Judge. 

Asst.  U.  S.  Attorne}^ :  Jos.  F.  Bender. 

Counsel  for  Defendant:  Morris  La^ine. 

Defendant  is  present  on  bond. 

Proceedings : 

For  hearing  motion  to  suppress  evidence  and  to 
dismiss.  For  trial.  Coui*t  orders  a  jury  impaneled. 

The  following  jurors,  duly  impaneled,  are  sworn 
to  try  this  cause: 

1 .  Glenn  A.  Davidson ; 

2.  Florence  A.  Hanger; 

3.  Chas.  R.  Treulich; 

4.  Aranlva  Rubin; 

5.  Florence  R.  Siman; 

6.  Chas.  H.  Mattem; 

7.  Jacqueline  L.  Haslett; 

8.  Grover  C.  Starling; 

9.  Jos.  C.  Caicedo; 

10.  Stephen  Zewatch; 

11.  Dorothy  Kammerman; 

12.  S.  King  Lanham. 

It  is  stipulated  between  counsel  that  if  one  juror 
becomes  incapacitated,  the  trial  may  proceed  with 
eleven  jurors. 
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Couii;  admonishes  the  jury  not  to  discuss  this 
cause  and  decUires  a  recess  to  1 :30  p.m.  In  the 
absence  of  the  jury  counsel  on  behalf  of  defendant 
and  Gov't  stipulate  as  to  search  warrant  serve  on 
defendant.  Counsel  for  defendant  argues  in  sup- 
port of  motion  to  suppress  evidence  and  dismiss  the 
case.  Counsel  for  Gov't  argues  in  opposition.  Court 
Orders  cause  as  to  said  motion  stand  submitted.  At 
11 :55  a.m.  court  recesses  to  1 :30  p.m. 

At  1:35  p.m.  court  reconvenes  herein.  All  parties 
are  present,  and  the  jury  and  defendant  are  pi*esent. 
Court  orders  trial  proceed. 

Counsel  for  defendant  objects  to  any  evidence 
on  count  one  of  the  Indictment,  and  states  the  rea- 
sons. Gov't  counsel  states  that  it  does  not  intend 
to  offer  any  evidence  on  count  one. 

Counsel  on  behalf  of  defendant  moves  to  have  all 
witnesses  excused  from  the  courtroom,  except  when 
testifying.  Court  denies  said  motion. 

Bruce  B.  Awi^ey  and  James  H.  Coughran,  re- 
spectively, are  called,  sworn,  and  testify  for  Gov't. 
Gov't  Exs.  1  and  2  are  marked  for  ident. 

Howard  C.  Bumpass  and  ^l.  F.  Warner,  re- 
spectively, are  called,  sworn,  and  testify  for  Gov't. 

Court  admonishes  the  jury  not  to  discuss  this 
cause. 

It  Is  Ordered  that  cause  is  continued  to  Dec.  21, 
1955,  10  a.m.,  for  further  jury  trial. 

EDMUND  L.  S:\1ITH, 
Clerk.  [12] 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 
DECEMBER  21,  1955 

Present:  Hon.  Haiw  C.  Westover,  District  Judge. 

Counsel   for   Gov't:    Joseph    F.    Bender, 
Ass't.  U.  S.  Att'y.; 

Counsel  for  Deft:   Morris  Lavine. 

Defendant  present  (on  bond). 

Proceedings : 

For  further  jury  trial.  Jury  is  present.  Court 
orders  trial  proceed. 

M.  F.  Warner,  Gov't  witness,  heretofore  sworn, 
is  recalled. 

Gov't  Exs.  3  to  17,  inch,  are  admitted  in  evi- 
dence. 

George  D.  Crane  is  called,  sworn,  and  testifies  for 
Gov't. 

Gov't  Exs.  18  and  19  are  admitted  in  evidence. 

At  11  a.m.  Court  admonishes  the  Jury  not  to  dis- 
cuss this  cause  and  declares  a  recess.  At  11:55  a.m. 
coimt  i-econvenes  herein,  and  all  parties  ai-e  present 
as  before,  and  the  jury  is  present.  Trial  proceeds. 

George  D.  Crane  resumes  the  stand. 

Charles  O.  Jones  is  called,  sworn,  and  testifies 
for  Gov't. 

Deft's  Ex.  A  is  admitted  in  evidence. 

Bruce  B.  Awrey  and  M.  F.  Warner,  respectively, 
Gov't  witnesses,  heretofore  sworn,  are  recalled. 
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Gov't  Exs.  1  and  2,  heretofore  marked  for  ident., 
are  admitted  in  evidence. 

At  noon  Court  reminds  the  jury  of  the  admoni- 
tion heretofore  given  and  declares  a  recess  to  2  p.m. 
At  2  p.m.  court  reconvenes  herein,  and  all  parties 
are  present  as  before,  and  the  jury  is  present.  Trial 
proceeds. 

Elroy  W.  Travis  and  John  J.  Linder,  respec- 
tively, are  called,  sworn,  and  testify  for  Gov't. 

At  3  p.m.  Court  reminds  the  jury  of  the  admoni- 
tion heretofore  given  and  excuses  the  jur}-.  In  the 
absence  of  the  jury,  Court  and  Gov't  counsel  dis- 
cuss certain  counts  in  the  Indictment.  Counsel  for 
defendant  makes  a  statement. 

Counsel  on  bt^half  of  defendant  moves  for  judg- 
ment of  acquittal  as  to  each  of  the  counts  in  the 
Indictment  and  states  reasons.  Court  gTants  said 
motion  as  to  count  one  of  the  Indictment,  and 
orders  motion  as  to  counts  2,  3,  4,  5  and  6  taken 
under  submission. 

Counsel  for  defendant  further  moves  to  strike 
from  evidence  all  exhibits,  and  states  reasons.  Court 
orders  said  motion  denied. 

At  3:05  p.m.  Court  declares  a  recess.  At  3:20  ]).m. 
court  reconvenes  herein,  and  all  parties  are  pres- 
ent as  ])efore,  and  jury  and  defendant  are  present. 
Trial  proceeds. 

Gov't  rests.  Marvin  W.  Reeves  and  Edward  F. 
Drew,  respectively,  are  called,  sworn,  and  testify 
for  defendant.   Defendant  rests.   Both  sides  rest. 

Counsel  approach  the  bench  out  of  liearing  of  the 
jury,  and 
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Counsel  on  behalf  of  defendant  renews  motion  for 
judg-ment  of  acquittal  as  to  counts  2,  3,  4,  5  and  6. 
Court  orders  said  motion  denied. 

Gov't  counsel  argues  to  the  jury. 

At  4  p.m.  Court,  admonishes  the  jury  not  to  dis- 
cuss this  cause  and  excuses  the  jury  until  Dec.  22, 
1955,  10  a.m. 

In  the  absence  of  the  jury,  Court  and  counsel 
discuss  proposed  instructions.  Counsel  for  defend- 
ant objects  to  certain  of  Gov't  instructions.  Coun- 
sel for  Gov't  has  no  objections  to  proposed  in- 
structions. 

At  4:10  p.m.  It  Is  Ordered  that  cause  is  con- 
tinued to  Dec.  22,  1955,  10  a.m.,  for  further  jury 
trial. 

JOHN  A.  CHILDRESS, 
Clerk.  [13] 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 
DECEMBER  22,  1955 

Present :  Hon.  Harry  C.  Westover,  District  Judge. 
Ass't  U.  S.  Att'y  Jos.  F.  Bender. 
Counsel  for  Defendant  Morris  Lavine. 
Defendant  present  (on  bond). 

Proceedings : 

For  further  jury  trial.  Jury  is  present.   Court 
orders  trial  proceed. 

Counsel  for  defendant  argues  to  the  jury.  Counsel 
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for  Gov't  argues  further  to  the  jury.  Court  In- 
structs the  jury  on  the  law  of  this  case. 

At  11  a.m.,  L.  C.  Murphy,  Crier,  is  sworn  as  an 
officer  to  take  charge  of  the  jury  during  its  delibera- 
tion upon  a  verdict,  and  the  jury  retires  to  delib- 
erate upon  its  verdict. 

Counsel  for  defendant  objects  to  certain  instruc- 
tions. 

It  is  stipulated  between  counsel,  and  so  ordered 
by  the  Court,  that  the  jury  may  have  Exhibits  3 
through  17,  and  Exhibits  A,  B  and  C. 

At  11:10  a.m.  the  jury  is  given  the  said  exhibits 
and  the  Indictment. 

At  12:30  p.m.  pursuant  to  the  Court's  order, 
the  jury  is  taken  to  lunch  in  charge  of  said  officer. 

At  2  p.m.  tlie  jury  retur]is  to  the  jury  room  and 
resumes  deliberation  upon  its  verdict. 

At  3:25  p.m.  the  jury  returns  into  court,  and  all 
parties  being  present  as  before,  the  Court  inquires 
of  the  jury  if  they  have  arrived  at  a  verdict  and 
the  foreman  of  the  jury  states  they  have  not  and 
inquires  as  to  certain  count  in  the  Indictment. 
Court,  instructs  the  jury  further. 

At  3:30  ]^.ni.  tlie  jury  retires  to  the  jury  room  for 
further  deliberation. 

At  3:45  p.m.  the  jury  returns  iuto  court,  and  all 
parties  being  present  as  before,  and  the  jmy  being 
present. 

Tu  res])ons('  to  th(^  Court's  inquiry,  the  foreman 
of  the  jury  states  the  jury  has  arrived  at  a  verdict, 
and  tlic  jur\-  ])res('iits  its  verdict  finding  defendant 
guilty  as  charged  in  counts  2,  3,  4  and  5,  and  not 
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guilty  as  charged  in  count  6  of  the  Indictment.  The 
jury  is  polled  and  each  juror  answers  that  the 
verdict  as  read  is  his  o^yji  verdict.  Said  verdict  is 
read  in  open  court  and  order  filed  and  entered,  to 
wit:  (See  Verdict  Following:) 

Court  Orders  cause  referred  to  Probation  Officer 
for  investigation  and  report  and  continued  to  Jan. 
16,  1956,  2  p.m.,  for  sentence  on  counts  2,  3,  4  and 
5,  defendant  to  remain  on  bond,  pending  sentence. 

Court  orders  the  jury  discharged  and  excused 
until  notified. 

JOHN  A.  CHILDRESS, 
Clerk.  [14] 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury  in  the  above-entitled  cause,  find  the 
defendant,  Milton  Grady  Ramsey: 

Guilty  as  charged  in  Count  2  of  the  Indictment ; 

Guilty  as  charged  in  Count  3  of  the  Indictment ; 

Guilty  as  charged  in  Count  4  of  the  Indictment; 

Guilty  as  charged  in  Count  5  of  the  Indictment, 
and 

Not  Guilty  as  charged  in  Count  6  of  the  Indict- 
ment. 

Dated:  Los  Angeles,  California,  December  22, 
1955. 

/s/  GROVER  C.  STARLING, 
Foreman  of  the  Jury. 

[Endorsed]:     Filed  December  22,  1955.  [15] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  JUDGMENT  OF  ACQUITTAL 
OR  IN  THE  ALTERNATIVE  FOR  A  NEW 
TRIAL 

Comes  Now  Milton  Grady  Ramsey  and  moves 
this  Honorable  Court  for  a  Judgment  of  Acquittal 
or  in  the  alternate  for  a  New  Trial  as  to  Counts 
II,  III,  IV  and  V  of  the  Indictment,  upon  the  fol- 
lowing grounds,  to  ^^dt: 

L  The  evidence  is  insufficient  to  support  the 
verdict  that,  on  or  about  September  15,  1955,  the 
defendant  Milton  Grady  Ramsey  did  carry  on  the 
business  of  a  distiller,  as  set  out  in  Count  II;  and 
the  defendant  moves  for  a  judgment  of  acquittal  or, 
in  the  alternate,  for  a  new  trial  on  the  ground  of  the 
insufficiency  of  the  evidence  to  establish  that,  on  or 
about  September  15,  1955,  in  the  County  of  Los 
Angeles,  the  defendant  Milton  Grady  Ramsey  did 
engage  in  and  did  intend  to  engage  in  the  business 
of  a  distiller  and  rectifier  and  did  fail  and  refuse  to 
give  notice  thereof  as  required  by  United  States 
Code,  as  set  out  in  Count  III;  and  the  defendant 
moves  for  a  judgment  of  acquittal  or,  in  the  alter- 
nate, for  a  new^  trial  on  Count  IV  on  the  grounds 
of  tlie  insufficiency  of  the  evidence  to  establish  that, 
on  or  about  September  15,  1955,  the  defendant  Mil- 
ton Grady  Ramsey  did  carry  on  the  business  of  a 
rectifier  nnd  did  wilfullv  fail  to  ])ay  Vac  special  tax 
required  by  United  States  Code.  The  defendant 
Moves  for  a  judgment  of  [16]  acquittal  or,  in  the 
alternate,  a  new  trial   on  the  grounds  of  the  in- 
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sufficiency  of  the  evidence  on  Count  V  to  establish 
that,  on  or  about  September  15,  1955,  the  defend- 
ant Milton  Grady  Ramsey  did  possess  distilled 
spirits,  namely :  approximately  40  gallons  of  distilled 
spirits,  the  immediate  containers  of  which  did  not 
have  affixed  thereto  a  stamp  denoting  the  quantity 
of  distilled  spirits  contained  therein  as  set  forth  in 
said  count. 

2.  The  defendant  also  moves  for  a  judgment  of 
acquittal  or,  in  the  alternate,  a  new  trial  on  each 
of  the  follomng  grounds: 

(a)  The  evidence  secured  by  illegal  search  and 
seizui'e  in  violation  of  the  Fourth  and  Fifth  Amend- 
ment to  the  Constitution  of  the  United  States  was 
used  in  evidence  to  convict  him; 

(b)  That  the  verdicts  are  contrary  to  the  law 
and  the  facts ; 

(c)  That  the  court  erred  in  rulings  on  admis- 
sions and  exclusions  of  evidence  in  the  trial  of  the 
case; 

(d)  The  court  erred  in  rulings  throughout  the 
trial  of  the  case ; 

(e)  That  the  procedure  and  proceedings  had  in 
the  trial  of  the  case  were  erroneous. 

(f)  That  the  court  erred  in  the  instructions 
given  and  refused. 

Said  Motion  is  based  upon  the  records  and  files 
of  the  case  and  all  the  proceedings,  motions  and 
rulings  had  in  the  trial  thereof. 


18  Milton  Grady  Ramsey  vs. 

Wherefore,  defendant  prays  that  the  court  grant 
a  judgment  of  acquittal  on  each  of  the  counts  named 
or,  in  the  alternate,  a  new  trial. 

Dated:     December  23,  1955. 

/s/  MORRIS  LA  VINE, 

Attorney  for  Defendant. 


Points  and  Authorities 

I. 

The  court  erred  in  its  construction  of  the  meaning 
of  business  of  wholesale  or  retail  liquor  dealer. 

The  evidence  in  this  case  showed  the  defendant 
did  not  make  a  sale ;  that  he  [17]  was  not  operating 
any  business  or  conducting  any  business  on  or 
about  September  15th,  1955. 

The  government,  in  its  Trial  Memorandum,  were 
relying  on  proof  of  at  least  one  sale  to  establish 
the  defendant  was  engaged  in  a  business  of  a  whole- 
sale or  retail  liquor  dealer. 

The  case  of  United  States  v.  678  Oases  of  Dis- 
tilled Spirits  &  Wines,  74  Fed.  Supp.  622,  cited  by 
the  govermnent,  holds  that: 

"In  order  to  sustain  the  allegation  of  libel,  a 
single  sale  is  sufficient  *  *  *  where  there  are 
corroborating  circiinistances  tending  to  show 
the  defendant  was  a  wholesale  liquor  dealer 
*  *  *  or  where  he  had  liquor  on  hand,  or  was 
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ready  and  able  to  procure  it,  in  either  case  with 
the  purpose  of  selling  some  or  all  of  it  to  such 
j)ersons  as  he  might  accept  as  customers. 

No  such  circumstances  existed  here.  There  was  no 
evidence  of  a  single  customer,  or  any  evidence  of 
the  sale  of  an^^  liquor.  This  applies  to  Counts  Two, 
Three  and  Four  of  the  Indictment. 

As  to  Count  Five,  there  is  a  fatal  variance  as  the 
only  proof  in  this  case  was  not  40  gallons,  but  two 
gallons.  There  is  no  proof  as  to  the  contents  of  40 
gallons,  or  that  it  was  unpaid,  or  distilled  spirits. 

II. 

The  evidence  was  illegally  searched  and  seized  in 
violation  of  the  Fourth  and  Fifth  Amendments  to 
the  Constitution  of  the  United  States. 

United  States  vs.  Boyd, 
116  U.  S.  616; 

Silverthorne  Lumber  Co.   v.   United   States, 
251  U.  S.  385,  64  L.  Ed.  319. 

III. 

The  court  also  erred  in  admitting  evidence  with- 
out any  proper  foundation  being  laid  as  to  its  free 
and  voluntary  character  from  the  defendant,  the 
same  consisting  of  purported  statements  in  the 
nature  of  confessions  by  the  defendant  to  the  of- 
ficers. 

Before  such  statements  can  be  admitted,  it  must 
be  shown  that  they  are  free  and  voluntary  and  a 
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proper    foundation    must    be    laid    for    their    ad- 
mission. [18] 

Chambers  v.  Florida, 

309  U.  S.  227,  84  L.  Ed.  Tie- 
Brown  V.  Mississippi, 
297  U.  S.  278,  80  L.  Ed.  682 ; 

Spar  V.  United  States, 

156  U.  S.  51,  39  L.  Ed.  343; 

Lisenba  v.  California, 

314,  U.  S.  219,  86  L.  Ed.  166. 

In  any  case  in  which  a  confession  or  admissions 
in  the  nature  of  a  confession  are  to  be  used,  there 
should  be  a  proper  foundation  laid  to  show  that 
they  were,  in  fact,  free  and  voluntary. 

In  the  instant  case,  the  officers  testified  at  J2^reat 
length  to  purported  conversations  which  amounted 
to  confessions,  it  believed.  Such  statements  should 
not  have  been  admitted  until  or  unless  it  was  shown 
that  they  were  free  and  voluntary.  Objections  were 
made  on  that  ground  and  overruled. 

There  was  no  proof  of  possession  and  ownership 
of  the  equipment,  except  through  the  purported 
conversation  with  the  defendant.  No  other  evidence 
was  offered. 

Respectfully  submitted, 

/s/  MORRIS  LA  VINE, 

Attorney  for  Defendant. 

Receipt  of  Copy  acknowledged. 
[Endorsed]:     Filed  December  27,  1955.  [19] 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 
JANUARY  16,  1956 

Present:  Hon.  Harry  C.  Westover,  District  Judge. 
Ass't  U.  S.  Att'y,  Joseph  F.  Bender. 
Counsel  for  Defendant,  Morris  Lavine. 
Defendant  present  (on  bond). 

Proceedings : 

For  (1)  hearing  motion  of  defendant,  filed  Dec. 
27,  1955,  for  judgment  of  acquittal,  or  in  the  alter- 
nate for  a  new  trial. 

(2)  Sentencing  on  counts  2,  3,  4  and  5  of  In- 
dictment (verdict  of  guilty — judgment  of  acquittal 
as  to  count  1). 

Attorney  Lavine  argues  in  support  of  motion  (1) 
of  defendant  for  judgTuent  of  acquittal,  etc.,  and 
further  renews  motion  to  suppress. 

Court  Orders  all  motions  denied. 

Court  Sentences  defendant  to  tw^o  years  inqjrison- 
ment  on  each  of  counts  2,  3,  4  and  5  of  the  In- 
dictment, to  run  concurrently,  and  pay  a  fine  unto 
U.  S.  A.  in  the  sum  of  $500,  on  each  of  said  counts, 
making  a  total  of  $2,000. 

It  Is  Adjudged  that  bond  of  defendant  be  con- 
tinued in  force  and  effect  for  48  hours. 

JOHN  A.  CHILDRESS, 
Clerk.  [21] 
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United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 

No.   24515-Criminal 
UNITED  STATES  OF  AMERICA, 

MILTON  GRADY  RAMSEY. 

JUDGMENT  AND  COMMITMENT 

(Rev.  7-52) 

On  this  16th  day  of  January,  1956,  came  the  at- 
torney for  the  government  and  the  defendant  ap- 
peared in  person  and  by  counsel,  Morris  La^ane, 
Esq. 

It  Is  Adjudged  that  the  defendant  has  l^een  con- 
victed upon  his  plea  of  not  guilty  and  verdict  of 
guilty  of  the  offense  of  on  or  about  Sept.  15,  1955, 
did  carry  on  the  business  of  a  distiller  without  hav- 
ing given  bond,  did  engage  in,  did  carry  on  the 
business  of  a  I'octifier,  did  possess  distilled  spirits, 
in  violation  of  Sections  5606,  5603,  5691,  5642,  Title 
26,  U.  S.  Code,  as  more  fully  set  forth  and  as 
charged  in  Counts  2,  3,  4  and  5  of  the  Indictment 
and  the  court  having  asked  the  defendant  whether 
lie  lias  anything  to  say  why  judginent  should  not  be 
pronounced,  and  no  sufficient  cause  to  the  contrary 
being  shown  or  appearing  to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
cliarged  and  convicted. 

Tt  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or 
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his  authorized  representative  for  imprisonment  for 
a  period  of  two  j^ears  on  each  of  Counts  2,  3,  4  and 
5  of  the  Indictment,  to  run  concurrently  and  pay 
a  fine  unto  the  United  States  of  America  in  the 
sum  of  $500.00  on  each  of  said  counts,  total  fine 
$2,000.00. 

It  Is  Adjudged  that  the  bond  of  the  defendant 
be  continued  in  force  and  effect  for  forty-eight 
hours. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

/s/  HAREY  C.  WESTOVER, 

United  States  District  Judge. 

[Endorsed]:     Filed  January  16,  1956.  [22] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Clerk  of  the  United  States  District  Court; 
for  the  Southern  District  of  California,  Central 
Division 

Name  and  Address  of  Appellant:  Milton  Grady 
Ramsey,  1101  W.  223d  Street,  Torrance,  Cali- 
fornia ; 

Name  and  Adress  of  Appellant's  Attorney:  Morris 
La  vine,    Esquire,    215    West    Seventh    Street, 
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Suite  620,  Los  Angeles,  California,  Telephone 
TR  3241. 

Offenses:  Violation  of  Internal  Eevenue  Code, 
Title  26,  Section  5606  as  required  in  Section 
e')176  (a)  ;  Section  5603  as  required  in  Sections 
5175  (a) -5271  (a);  Title  26,  Section  5691,  as  re- 
quired in  Title  26,  Section  5081;  Title  26,  Section 
5642,  as  required  by  Section  5008  (b)  (1).  (Engag- 
ing in  business  of  distiller;  without  paying  tax 
and  failing  to  notify  government  of  operations; 
possession  of  unpaid  tax  on  distilled  spirits.) 

Judgment:  Judgment  was  pronounced  on  Counts 
II,  III,  IV  and  V  of  the  indictment  on  January 
16,  1956,  as  follows: 

Count  Two — two  y(^ars  in  custody  of  attorney 
general  and  fine  of  $500.00 ; 

Count  Three — two  years  in  custody  of  Attorney 
General  and  fine  of  $500.00;  [23] 

Count  IV — two  years  in  custody  of  Attorney 
General  and  fine  of  $500.00 : 

Count  V — two  years  in  custody  of  Attorney  gen- 
vvi\]  and  fine  of  $500.00. 

Sentences  in  the  custody  of  Attorney  General  to 
run  concurrently. 

The  total  fine  to  be  $2,000.00. 

Name  of  Institution  where  now  confined  if  not  on 
bail :  None. 

I^ail  fixed  at  $5,000.00. 

I,  Milton  Grady  Ramsey,  the  above-named  ap- 
pellnut,  hereby  appeal  to  the  Ignited  Stnt(^s  Court 
of  Aiq;enls  for  the  Xintb  Circuit  from  the  above- 
stated  judgments.  I  elect  not  to  serve  my  sentence 
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pending  appeal.  Bail  was  fixed  by  the  trial  judge, 
on  appeal,  in  the  sum  of  $5,000.00. 

Dated:   January  17,  1956. 

/s/  MILTON  GRADY  RAMSEY, 
Appellant. 

/s/  MORRIS  LAVINE, 

Attorney  for  the  Appellant. 

Bail  fixed  on  appeal  by  Judge  Westover  in  sum 
of  $5,000.00. 

[Endorsed] :     Filed  January  17,  1956.  [24] 


[Title  of  District  Court  and  Cause.] 

PRAECIPE 

To  the  Clerk  of  the  United  States  District  Court 
for  the  Southern  District  of  California,  Central 
Division : 

You  will  please  prepare  the  following  record  for 
and  on  behalf  of  the  defendant's  appeal  in  the 
above-entitled  action: 

1.  The  complete  Reporter's  Transcript  of  the 
trial,  in  the  courtroom  of  Judge  Harry  Westover; 

2.  The  Clerk's  Transcript  consisting  of  the  In- 
dictment ; 

3.  Motion  to  Suppress  the  Evidence; 

4.  Opposition  to  the  Motion  to  Suppress  the 
Evidence ; 

5.  The  Clerk's  Minutes  on  the  arraignment  and 
on  the  hearing  on  Motion  to  Suppress  the  Evidence ; 
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6.  The  Minutes  of  the  Court  of  each  day  of  trial ; 

7.  The  Verdict  of  the  Jury; 

8.  The  Motion  for  Judgment  of  Acquittal  and/or 
in  the  Alternate  for  a  New  Trial ; 

9.  The  Order  Denying  Motion  for  Judgment  of 
Acquittal  and/or  New  [25]  Trial,  and  the  Clerk's 
Minutes  thereon; 

10.  The  Judgment  and  Sentence; 

11.  The  Notice  of  Appeal,  and 

12.  This  Praecipe. 

Dated:     January  23,  1956. 

/s/  MORRIS   LA  VINE, 

Attorney  for  Defendant  and 
Appellant. 

Affidavit  of  Ser\ice  by  mail  attached. 
[Endorsed]:     Filed  January  26,  1956.  [26] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  FOR  ENLARGEMENT  OF  TIME 
FOR  FILING  AND  DOCKETING  RECORD 
ON  APPEAL 

State  of  California, 
County  of  Los  Angeles — ss. 

Morris  Laviuc,  hciuii  first  duly  sworn,  deposes  and 
says : 

That  he  is  the  attorney  of  record  for  the  appellant 
in  the  above-entitled  action.  Tliat  the  record  on 
appeal  is  now  being  prepared  and  a  7'oporter  is  pre- 
jtniiug  tlie  Reporter's  Transcript   on  appeal,   but 
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that  affiant  has  been  advised  that  it  may  not  be  pos- 
sible to  complete  it  in  time. 

That  the  time  within  which  the  record  must  be 
docketed  and  filed  with  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  unless  it  is  extended 
by  this  Honorable  Court,  is  February  26,  1956. 

Wherefore,  affiant  prays  that  this  Honorable 
Couii:  extend  and  enlarge  the  time  for  thirty  (30) 
additional  days  to  prepare  and  docket  the  record 
on  appeal  in  the  above-entitled  action. 

/s/  MOERIS  LAVINE. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  February,  1956. 

[Seal]         /s/  VERONA  TAFT, 

Notary  Public  in  and  for  Said 
County  and  State.  [28] 


ORDER 

Upon  application  of  Morris  Lavine,  attorney  for 
the  above-named  defendant  and  appellant,  and  good 
cause  appearing  therefor, 

It  Is  Ordered  That  the  time  within  wdiich  the  rec- 
ord on  appeal  may  be  prepared  and  docketed  be 
and  the  same  is  hereby  extended  for  a  period  of 
thirty  days,  to  and  including,  March  27th,  1956. 

/s/  HARRY  C.  WESTOVER, 
Judge  Presiding. 

[Endorsed]:     Filed  February  23,  1956.   [29] 
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In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  24,515-Criminal 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

MILTON  GRADY  RAMSEY, 

Defendant. 

Honorable  Harry  C.  AYestover,  Judge  Presiding. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Tuesday,  December  20,  1955 

Appearances  : 

For  the  Plaintiff : 

LAUGHLIN  E.  WATERS, 

United  States  Attorney,  by 
LEWIS  LEE  ABBOTT, 

Assistant     United     States     Attorney, 
Chief,  Criminal  Division,  and 
JOSEPH  F.  BENDER, 

Assistant  United  States  Attorney. 

For  the  Defendant: 

MORRIS  LAVINE,  ESQ., 

619-620  A.  G.  Bartlett  Bldg., 
217  West  Seventh  Street, 
Los  Angeles  14,  California. 
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Tuesday,    December   20,    1955—10:00   A.M. 
(Other  court  matters.) 

The  Clerk:  Case  No.  24,515,  Criminal,  United 
States  of  America  vs.  Milton  Grady  Ramsey. 

Mr.  Laidne:  Ready  for  the  defendant,  subject 
to  a  motion  to  suppress  evidence  and  dismiss  the 
case. 

Mr.  Bender:     Ready  for  the  Government. 

Mr.  Lavine:  The  Government  estimates  two 
days.  I  think  that  is  a  fair  estimate.  It  may  take  a 
day  and  a  half. 

The  Clerk:     Is  the  defendant  here,  Mr.  Lavine? 

Mr.  Lavine:     Yes,  right  next  to  me. 

(Other  court  matters.) 

The  Court:  Well,  we  will  proceed  with  the  selec- 
tion of  the  jury  in  your  case,  Mr.  Lavine.  If  you 
will  make  your  motion,  I  will  take  it  imder  sub- 
mission, and  I  will  let  you  argue. 

Have  you  your  motion? 

Mr.  Lavine :     Yes,  sir.  It  is  in  writing. 

The  Court:  May  we  consider  the  motion  made 
in  open  court  and  I  will  take  the  matter  under  sub- 
mission, and  we  will  proceed  with  the  selection  of 
the  jury. 

Mr.  Lavine :  Thank  you,  your  Honor.  The  Com- 
missioner's file  will  have  to  be  brought  down  in 
connection  with  the  [3*]  motion.  May  that  be 
deemed  to  be  offered  in  evidence  at  this  time  or 


•Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 


30  Milton  Grady  Ramsey  vs. 

The  Court:  It  will  be  deemed  to  be  offered.  It 
won't  be  deemed  that  it  is  received. 

Mr.  Lavine:  Very  well.  That  is  in  connection 
mth  the  motion. 

The  Conrt :     The  motion  is  filed. 

(Whereupon,  the  motion  was  filed  with  the 
clerk.) 

(Whereupon,  the  following  jurors,  duly  em- 
paneled, were  sworn  to  try  the  case: 

1.  Glenn  A.  Davidson, 

2.  Florence  A.  Hanger, 

3.  Charles  R.  Treulich, 

4.  Aranka  Rubin, 

5.  Florence  R.  Simon, 

6.  Charles  H.  Mattern, 

7.  Jacqueline  L.  Haslett, 

8.  Grover  C.  Starling, 

9.  Joseph  C.  Caicedo, 

10.  Stephen  Zewatch, 

11.  Dorothy  Kammerman, 

12.  S.  King  Lanham.) 

The  Court:  Ladies  and  gentlemen  of  the  .jury, 
we  are  going  to  proceed  with  your  case,  but  in  the 
meantime  Ave  have  another  jury  to  select  and  we  also 
have  some  motions. 

Mr.  Lavine,  how  long  will  it  take  for  you  to  argue 
your  motions? 

Mr.   LaA-ine:     15  or  20  minutes,  your  Honor. 

Tlie  Court :  Well,  Ave  haA^e  another  jury  to  select 
i\\](\  llicn  we  will  hn\-e  these  motioiis.  Bv  that  time 
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I  thiiik  it  will  be  nearly  noon.  I  think  I  will  excuse 
you  until  1 :30.  [4]  Now,  please  be  back  here  in  this 
courtroom  at  1:30  without  any  further  directions. 
And  remember  now  that  you  are  not  to  discuss  this 
case  with  anyone  and  you  are  not  to  allow  anyone 
to  discuss  it  with  you  and  not  to  formulate  or  ex- 
press any  opinion  as  to  the  rights  of  the  parties 
until  this  case  has  been  fuially  submitted  to  you. 

Now,  you  may  retire,  but  be  back  here  promptly 
at  1 :30.  Will  you  leave  as  quietly  as  possible  as  the 
courtroom  is  still  in  session.  And  when  you  come 
back  at  1 :30  will  you  please  go  to  the  jury  room  on 
the  third  floor. 

(Whereupon,  the  jury  was  excused  mitil  1:30 
of  the  same  day.) 

(Other  court  matters.) 

The  Court:  The  record  may  show,  Mr.  La  vine, 
that  you  made  the  motion  before  the  em]janelment 
of  the  juiy  and  I  took  it  under  submission  until  I 
had  time  to  consider  it.  Now  I  will  consider  it. 

Mr.  Lavine:  Your  Honor,  I  had  the  clerk's  of- 
fice search  for  the  search  warrant  and  the  return 
which  was  filed  b}^  Commissioner  Hocke  with  the 
clerk's  office,  and  they  have  hunted  high  and  low 
and  cannot  find  the  original.  I  could  not  find  it  in 
your  file.  I  wonder  if  by  any  chance  it  is  in  your 
chambers. 

The  Clerk:     What  was  that? 

Mr.  Lavine :  The  search  warrant  and  the  return 
of  the  [5]  search  warrant.  I  have  Mr.  Hocke  here, 
whom   I   have   subpoenaed.    I   looked   through    the 
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file  and  I  showed  the  Government  the  search  war- 
rant that  was  given  to  my  client  and  the  return 
which  was  attached  to  it,  and  I  have  Mr.  Hocke 
here  for  the  purpose  of  proving  it  up  by  secondary 
evidence,  since  we  cannot  find  the  original.  The 
clerk's  office  has  three  deputies  looking  for  it.  The 
court  can  take  judicial  notice  that  I  offer  it  in  evi- 
dence at  this  time  on  behalf  of  the  defendant,  and 
if  your  Honor  desires  proof  by  Mr.  Hocke  that 
that  is  the  search  warrant  he  issued 

]Mr.  Bender :  The  Government  will  stipulate  that 
was  the  search  warrant  served  on  the  defendant  and 
issued  by  the  Commissioner. 

Mr.  Lavine:     I  will  accept  the  stipulation. 

The  Court:  All  right.  What's  wrong  with  the 
search  warrant? 

Mr.  Lavine:  There  is  nothing  wrong  with  the 
search  warrant  as  far  as  it  goes,  but  the  search 
was  made  be.vond  the  scope  of  the  search  warrant. 
The  search  warrant  only  provides  for  a  search  foi* 
illegalh^  possessed  spirits,  and  that  is  the  extent  of 
the  search  warrant. 

"Rule  41(e)  of  the  Rules  of  Criminal 
Procedure  ])rovides  that  'a  person  aggi'ieved 
by  an  unlawful  search  and  seizure  may  move 
the  District  Court  for  the  District  in  which 
the  property  was  seized  for  [6]  the  return  of 
property  and  suppress  for  use  as  evidence  any- 
thing so  obtained'  on  innumerable   grounds." 

T  am  reading  now  from  Cyclopedia  of  Federal 
Procedure  by  Nichols,  Volume  3,   Section   131.13. 
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One  of  the  grounds  for  the  motion  is  the  the  prop- 
erty seized  is  not  that  described  in  the  warrant. 

Now,  what  they  seized,  your  Honor,  as  shown  by 
the  return  on  the  warrant,  is  not  merely  the  alco- 
holic spirits,  but  they  seized  a  number  of  other 
articles,  all  set  out  in  their  receipt,  and  they  de- 
stroyed those  articles.  Now,  they  propose  to  present 
evidence  in  this  case  relating-  to  the  matters  on 
which  they  had  no  search  warrant,  and  it  is  my 
position,  first,  that  this  indictment  necessarily  had 
to  be  obtained  on  those  matters  on  evidence  that 
went  beyond  the  scope  of  the  search  warrant  and 
the  right  to  search  and  seize  as  provided  by  the 
Fourth  and  Fifth  Amendments.  The  Fifth  Amc^nd- 
ment  provides 

"  *  *  *  no  warrant  shall  issue  but  upon  probable 
cause  supported  by  oath  or  affirmation,  and 
particularly  describing  the  place  to  be  searched 
and  the  persons  or  things  to  be  seized." 

Now,  they  seized  a  number  of  articles  there,  as 
your  Honor  sees  by  the  return,  that  are  not  set  out 
in  the  search  warrant.  The  only  thing  that  was  set 
out  in  the  search  [7]  warrant  was  the  matter  of 
alcholic  spirits.  The  rest 

The  Court:  Mr.  Lavine,  let  me  ask  you  a  ques- 
tion :  Supposing  they  go  before  the  proper  authori- 
ties to  get  a  search  warrant  and  make  a  representa- 
tion that  they  have  probable  cause  to  believe  that  a 
man  has  in  his  possession  in  his  hotel  room  40 
ounces  of  marihuana  and  they  get  a  search  wa7*rnnt 
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and  go  into  the  room  and  tind  40  ounces  of  mari- 
juana and  also  40  ounces  of  heroin. 

Do  you  mean  to  say  that  any  evidence  of  heroin 
is  out,  that  you  cannot  produce  it  before  the  court 
because  the  search  warrant  didn't  say  anything 
about  heroin? 

Mr.  Lavine:  Yes,  your  Honor,  I  do  specifi- 
cally  

The  Court :  Where  is  your  case.  I  want  to  know 
what  the  courts  are  saying,  not  Mr.  Lavine. 

Mr.  Lavine:  Just  a  minute,  your  Honor.  I  may 
be  able  to  quote  it. 

The  Court:  Well,  you  give  me  the  case  and  I 
will  read  it. 

Do  you  have  any  case  to  the  contrar}^? 

Mr.  Bender:     Harris  vs.  United  States. 

Mr,  Lavine:  The  Harris  case  is  based  upon  a 
valid  arrest  and  an  incident  to  a  valid  arrest. 

The  Couii::  Don't  tear  down  the  Government's 
cases.  He  wants  to  know  your  cases. 

Mr.  Lavine:  I  have  cited  them,  I  thiuk,  in  the 
memorandum.  [8] 

The  Court:  Mr.  Bender,  what  was  Wu^  citation  to 
your  case? 

Mr.  Bender:  Harris  vs.  United  States,  331  U.  S. 
145;  and,  in  ])articular,  page  154  and  page  155. 

The  Court :  Mr.  Lavine,  do  you  have  any  author- 
ities other  than  what  you  set  forth  in  your  memo- 
randum ? 

Mr.  La\ine:  T  liave  authorities  on  the  subject 
of  search  and  seizAire  galore,  but  I  didn't  want  to 
set  all  of  them  forth. 
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The  Court:  AVell,  you  admit  now  that  the  war- 
rant is  good  as  far  as  40  gallons  of  un-tax-paid 
distilled  spirits  is  concerned? 

Mr.  Lavine:     That's  correct. 

The  Court:  They  went  in  and  found  the  40 
gallons  of  untaxed  distilled  spirits.  In  addition  to 
that  they  found  a  still. 

Mr.  Lavine:  They  didn't  have  any  search  war- 
rant for  a  still. 

The  Court:     But  they  were  legally  inside. 

Mr.  La\"ine:  Assuming  they  were  legally  inside, 
the  seizure  thereafter  didn't  make  it  legal.  The 
case  on  that  is  Takahashi  vs.  the  United  States  in 
143  Fed.  2d — I  can't  give  you  the  page. 

The  Court :     The  issue  here  is  very  simple.  [9] 

Mr.  Lavine :     Boyd  vs.  United  States. 

The  Court:  They  had  a  right  to  go  in  and  get 
the  40  gallons  of  untaxed  distilled  spirits. 

]\lr.  Lavine:     That  is  correct. 

The  Court:  Give  me  your  case  that  they  can- 
not, when  they  are  legally  inside,  testify  as  to  any- 
thing else  they  found  on  the  premises.  That  is  a 
simple  proposition.  If  that's  the  law,  I  will  sustain 
you.  But  I  want  to  laiow. 

Mr.  Lavine:  I  have  two  cases  on  the  subject 
that  the  right  to  search  does  not  give  the  right  to 
seize.  One  is  Takahashi  in  143  Fd.  2d,  your  Honor. 
I  am  giving  it  from  memory.  But  I  am  pretty  sure 
that  is  correct.  And  the  other  case  is  Boyd  vs. 
United  States,  116  U.  S.  at  616. 

The  Court:  Do  you  know  what  the  page  nuni])er 
is  in   143   Fd.  2d? 
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Mr.  Lavine:     No,  your  Honor. 

The  Court :     What  is  the  name  of  the  case "? 

Mr.  Lavine:  T-a-k-a-h-a-s-h-i  vs.  United  States. 
It  is  the  case  where  the  Government  had  a  lawful 
right 

The  Court :  I  will  read  the  case.  I  want  to  read 
the  case. 

Mr.  Lavine:  If  I  may  just  have  a  minute,  I  have 
another  case  here  which  I  wanted  to  cite  to  your 
Honor.  It  is  in  my  memorandum,  but  I  haven't 
found  it  in  the  Law  Edition,  and  if  I  may  just  have 
a  minute  I  will  give  it  to  your  Honor.  [10]  Silver- 
thorne  Lumber  Co.,  your  Honor. 

The  Court:     That's  in  your  memorandum. 

Mr.  Lavine:  That  is  in  my  memorandum.  And 
the  cases  cited  there,  if  your  Honor  please,  I  think 
sustain  my  position  in  this  matter.  There  is  a 

The  Court:  Don't  give  me  the  cases  cited  in 
the  Silverthorne  case. 

Mr.  Lavine:  No,  your  Honor.  But  tliere  is — in 
the  Silverthorne  case  they  ]iad  no  vestige  of  author- 
ity. In  the  Harris  case  cited  by  the  (lovernment 
they  had  tliere  a  valid  arrest  and  they  wTut  in  at 
that  time  and  they  made  a  valid  arrest;  and  the 
court  there,  by  a  closely  divided  United  States 
Supreme  Court — I  think  it  was  5  to  4 — came  to  a 
decision  that  lield  that  having  been  in  there  legally 
and  liaving  made  an  arrest  that  that  was  an  incident 
of  an  arrest.  Rut  here  this  search  was  made  pur- 
suant to  a  search  warrant,  not  through  an  incident 
of  an  arrest. 

The  Court:     AYlien  was  the  defendant  arrested? 
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Mr.  Lavine:     After  the  search,  your  Honor. 

The  Court:     In  the  same  premises? 

Mr.  Lavine:  That,  I  believe,  is  correct.  I  am 
not  sure  of  that,  your  Honor,  but  I  believe  the 
evidence  will  show. 

The  Court:  Supposing  they  went  in  and  found 
40  gallons  of  untaxed  liquor  and  arrested  the  de- 
fendant and  found  the  [11]  rest  of  the  stuff. 

Mr.  Lavine:  They  couldn't  have  gone  in  with- 
out a  warrant.  They  would  have  been  in  there 
illegally. 

The  Court:     I  will  read  your  cases. 

Mr.  Bender,  do  you  have  any  other  cases? 

Mr.  Bender:  I  would  like  to  speak  very  briefly, 
if  I  may. 

Mr.  Lavine:  T  would  like  to  call  your  Honor's 
attention  to  the  rules  as  set  forth  in  this  Federal 
Procedure  form  and  the  discussion  there. 

The  Court:  I  will  read  what  the  courts  have  to 
say,  Mr.  Lavine. 

Mr.  Bender:  Your  Honor,  the  Government  went 
to  the  premises  pursuant  to  a  lawful  search  warrant 
and  found  the  40  gallons  of  unpaid  tax  distilled 
spirits.  The  finding  of  the  40  gallons  was  pursuant 
to  a  law^ful  search  warrant.  The  Harris  case  clearly 
holds 

The  Court:  Don't  tell  me  what  it  holds.  I  will 
read  the  court  case.  If  you  have  any  other  authori- 
ties T  would  like  to  have  them. 

Mr.  Bender:  I  would  like  to  read  about  half  a 
page  from  the 

The  Court :     I  would  rather  read  it. 
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Mr.  Bender:  May  I  point  out  the  portion  that 
the  Government  considers  to  be  good  discus- 
sion? [12] 

The  Court:  I  will  read  it  all.  I  won't  read  part 
of  it. 

The  court  will  take  the  matter  under  submission. 
T  will  rule  when  the  Government  attempts  to  in- 
troduce the  testimony.  In  the  meantime,  I  will  read 
these  cases. 

The  Court  will  stand  in  recess  until  1 :30  o'clock 
tins  afternoon. 

(Whereupon,  a  recess  was  taken  until   1 :30 
o'clock  of  the  same  day.)  [13] 


Tuesday,  December  20,  1955—1 :30  P.M. 

The  Court :  Is  it  stipulated  that  the  jury  is  pres- 
ent and  in  the  box? 

Mr.  Bender:  So  stipulated.  And  the  defendant 
is  present. 

Mr.  Lavine:     So  stipulated. 

The  Court:  Do  you  want  to  make  an  opening 
statement? 

Mr.  Bender :     No,  your  Honor. 

Mr.  Lavine:  We  will  reserve  our  opening  state- 
ment. 

Your  Honor,  before  the  first  witness  is  called,  I 
want  to  object  to  any  evidence  on  Count  One  of  the 
indictment  since  it  fails  to  state  an  offense  in  the 
laimuau'c  of  th(>  statute  of  the  United   States.   If 
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your  Honor  will  get  the  statute,  Section  5174(a),  I 
believe  the  word  "set-up"  is  omitted. 

The  Court:     What  is  missing? 

Mr.  Lavine:  The  word  "set-up."  In  other  words, 
the  mere  possession  is  not  sufficient.  It  has  to  be 
set  up  according-  to  the  language  of  the  statute. 

Mr.  Bender:  If  your  Honor  please,  and  if  coun- 
sel please,  I  believe  that  we  can  shorten  this  by 
the  Government  stating,  and  as  I  do  state,  that  we 
do  not  intend  to  offer  any  evidence  on  Count  One 
in  the  indictment. 

Mr.  Lavine:  Well,  we  agree  at  the  start  of  the 
case,  [14]  anyhow,  your  Honor.  And  that  shortens 
the  matter. 

Mr.  Bender:  I  think  counsel  is  absolutely  cor- 
rect, the  requirement  being  that  it  is  set  up,  and  it 
comes  to  my  attention,  by  investigation  and  reading 
of  the  file,  that  it  was  not  set  up  at  the  time. 

Mr.  Lavine:  The  other  motion  T  have  to  make 
is  that  the  witnesses  be  excluded. 

The  Court:  I  don't  usually  make  that  ruling, 
Mr.  Lavine,  unless  there  is  some  very  good  reason. 

Mr.  Lavine:  There  will  be  a  conflict  in  facts, 
your  Honor,  once  these  various  officers 

The  Court:     The  motion  to  exclude  is  denied. 

Call  your  first  witness. 

Mr.  Bender:  The  Government  calls  Bruce  B. 
Aw^rey,  as  its  first  witness. 
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BRUCE  B.  AWREY 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     State  your  full  name. 

The  AYitness :    Bruce  B.  Awrey,  A-w-r-e-y. 

Mr.  Lavine:  Your  Honor,  in  order  to  avoid  re- 
peating the  objection  which  was  made,  may  it  be 
deemed  that  I  have  a  continuing  objection? 

The  Court:  You  may  have  a  running  objection 
based  upon  your  objection  this  morning.  [15] 

And,  by  the  way,  have  you  got  your  instructions  ? 

Mr.  Lavine:  No.  I  will  have  them.  I  am  having 
stenographic  troubles.  I  will  try  to  have  them  the 
first  thing  in  the  morning  before  court  convenes. 

The  Court:  Ordinarily  I  discuss  instructions 
with  counsel,  and  the  statute  provides  that  I  shall 
notify  counsel  what  instructions  I  am  going  to  give. 
If  you  don't  have  instructions 

Mr.  Lavine :  I  thought  the  Government  had  cov- 
ered most  of  the  things  I  wanted  to  cover,  pending, 
however,  what  evidence  comes  out  here,  and  I  will 
have  instructions  based  on  the  evidence,  your  Honor. 

Direct  Examination 
By  Mr.  Bender: 

Q.  Mr.  Awrey,  what  is  your  profession  or  oc- 
cuyjation  ? 

A.  I  am  a  criminal  investigator  with  the  Alcohol 
and  Tobacco  Tax  Branch  of  the  Internal  Revenue 
])(M'aT'tinent. 

Q.     For  how  long  have  you  been  so  employed? 
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A.     27  years. 

Q.  During  that  27  years,  did  you  have  occasion 
to  investigate  stills'?  A.     I  have. 

Q.  Are  you  familiar,  in  general,  with  the  opera- 
tion of  a  still "?  A.     I  am.  [16] 

Q.  Would  you  describe  the  working  parts  of  a 
still? 

A.  Th(^  working  parts  of  an  ordinary  still  is, 
first  of  all,  a  burner;  and  that  is  ]^laced  under  what 
we  call  the  pot  or  the  still  proper  w^here  the  mash 
is  put  in.  From  that  there  is  a  gooseneck  or  pipe 
that  runs  to  a  condenser,  or  it  is  a  cooling  system, 
a  barrel  with,  usually,  a  metal  barrel  or  any  kind 
of  a  barrel  with  a  coil  in  it  which  cools  it  from  a 
vapor  to  a  solid. 

Q.  What  are  the  normal  ingredients  that  are 
used  in  a  still  in  the  making  of  distilled  spirits? 

A.  Well,  there  is  quite  a  variety,  but  the  basis 
for  whiskey  is  usually  corn  sugar. 

Q.     T  believe  malt  and  yeast,  also? 

A.  Yes.  And  then  they  add  barley,  wheat — any 
grain.  But  the  base  is  usually  corn  sugar. 

Q.  Directing  your  attention  to  on  or  about  Sep- 
tember 15,  1955,  what,  if  anything,  did  you  observe 
on  that  date  with  reference  to  this  case  ? 

A.  On  September  15,  1955,  with  Investigators 
Jones  and  Warner,  I  w^ent  to  223rd  Street,  Haw- 
thorne, and  there  we  met  Investigators  Travis  and 
Coughran. 

Q.     What  did  you  do  ? 

A.     At  that  time  Investigator  Jones  handed  me 


42  Milton  Grady  Ramsey  vs. 

(Testimony  of  Bruce  B.  Awrey.) 

a  search  warrant.  The  search  warrant  was  for  the 

premises  located  at  1011,  which  is  a  large  house, 

and  10111/2,  which  is  a  small  [17]  house,  West  223rd 

Street. 

Q.  Mr.  Awrey,  could  that  have  been  in  Torrance 
rather  than  in  Hawthorne,  the  address  1  Or  are  you 
certain  whether  that  was  in  Hawthorne? 

A.  Well,  I  thought  it  was  in  Hawthorne.  It  may 
not  be. 

Mr.  La  vine:     I  object  to  the  witness  being  led. 

The  Witness :  But  that  was  the  address,  anyway. 
These  two  houses  are  within  the  same  enclosure. 
There  is  a  driveway  that  runs  up  to — an  entrance 
driveway  to  1011  and  also  to  lOlli/o. 

This  search  warrant  was  directed  to  search  for 
un-tax-paid  distilled  spirits.  At  this  time,  why.  In- 
vestigator Warner  and  I  drove  in  one  car,  centering 
the  driveway  at  1011. 

Q.    Was  that  on  the  east  side  of  the 

A.  That  is  the  large  house.  Investigators  Travis 
and  Jones  and  Caughran,  with  another  car,  entered 
the  driveway  entering  into  1011  !/>.  We  drove  in  the 
same  time.  As  I  got  out  of  the  car  I  noticed  a 
Plymouth  car  in  the  driv(Hvay.  When  we  first  went 
in  we  didn't  notice  anybody.  But  Investigator 
Warner  noticed  a  man  in  the 

The  Court:  You  can't  testify  as  to  what  some- 
body els(^  noticinl.  Only  testify  as  to  what  you  no- 
ticed. 

Q.  (By  Mr.  Bender) :  What  did  you  see 
and  do? 
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A.  As  we  approached  the  house  Warner  went 
back,  and  I  went  back  with  him,  towards  the  front 
fence  and  the  fence  [18]  dividing — small  fence  or 
hedge  dividing  the  places. 

Q.  In  other  words,  a  direction  away  from  the 
house  ? 

A.  He  went  back,  and  he  met  the  defendant, 
Ramsey,  and  as  I  approached  them,  why,  I  heard 
him  ask  Ramsey  if  he  was  not  Mr.  Ramsey,  and  he 
said  he  was.  At  that  time  we  showed  our  credentials 
as  investigators  to  Mr.  Ramsey.  I  handed  him  a 
copy  of  the  search  warrant  and  explained  to  him 
that  this  search  warrant  covered  both  premises  and 
the  outbuildings,  and  that  we  were  looking — the 
search  warrant  covered  nn-tax-paid  distilled  spirits. 

We  then  entered  the  large  house  at  1011.  I  didn't 
stay  there  very  long  because  there  was  no  odor 
whatsoever  of  distilled  spirits,  or  manufacturing  of 
distilled  spirits. 

Q.  Do  you  use  an  odor  test  as  a  mean  of  ascer- 
taining if  there  is  any  distilled  spirits? 

A.  Yes,  sir.  Shortly  after — I  did  really  search 
that  house  around  there,  made  a  quick  search. 

Q.  What  is  this  odor  based  upon  that  you  say 
you  use  in  searching? 

A.  Based  upon  distillation  and  odor  of  whiskey 
after  it  is  manufactured,  or  any  kind  of  liquor. 

Q.     What  did  you  do  then  ? 

A.     I  proceeded  across  to  the   little  house,  and 
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with  Investigator  Jones  I  made  a  quick  survey  of 
that.  There  was  no  odor  in  there,  or  any  sign  of 
liquor   distillation   or   [19]   anything,    so   I   didn't 
waste  very  much  time  in  there. 

And  as  I  came  out  of  the  back  of  this  little  house 
there  was  a  row  of  sheds  there,  a  shed,  a  garage  and 
a  third  shed — second  shed,  rather.  And  there  I  met 
Investigator  Warner.  From  the  first  shed  there  was 
a  strong  odor  of  fermentation.  From  the  second  out- 
house, or  a  small  garage,  it  was  much  stronger.  I 
could  not  only  smell  the  odor  of  distillation,  but  of 
liquor,  too. 

We  proceeded  down  to  the  second  shed,  or  the 
third  small  building  in  back  of  this  small  house,  and 
there  was  also  an  odor  of  fermentation  emanating 
from  that  building. 

We  returned  back  to  the  first  shed,  or  the  first 
buildmg  in  back  of  the  little  house,  and  there  we 
waited  until  Investigator  Travis  got  Mr.  Ramsey. 
And  then  he  unlocked  the  first 

Q.     By  "he,''  who  do  you  mean? 

A.     Mr.  Ramsey.  He  unlocked  the  first  shed. 

Q.     What  did  you  do  then? 

A.  Therein  I  noticed  a  hot  water  tank,  a  mash 
barrel;  and  by  stepping  in  the  door  a  little  I  could 
see  no  bottles  of  distilled  spirits. 

We  opened  the  garage  or  the  second  shed. 

Q.     In  what  manner  was  it  unlocked? 

A.  Mr.  Ramsey  unlocked  it.  Therein  I  could  see 
two  5-gallon  bottles  and  cases  with  gallon  bottles  of 
a  brownish   [20]  liquor  that  looked  like  whiskey. 
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These  bottles  also  had  no  strij)  stamps,  no  indica- 
tion tliat  tax  had  been  paid. 

I  opened  one  of  the  gallon  bottles,  tasted  it  and 
smelled  it,  and  knew  it  to  be  whiskey. 

Mr.  Lavine:  I  object  to  that.  There  has  been  no 
proper  foundation.  It  is  irrelevant,  incompetent 
and  immaterial. 

The  Court :  It  may  go  out.  That  is,  it  may  go  out 
about  what  he  knew.  He  opened  and  tasted  it.  That 
may  remain  in. 

Q.  (By  Mr.  Bender)  :  Mr.  Awrey,  would  you 
describe  a  strip  stamp.    What  is  it? 

A.  A  strip  stamp  is  a  small  stamp  about  half  an 
inch  wide  that  covers  over  the  bottle  cap.  That  is 
glued  on  and  usually  covered  with  another  seal. 

Q.  In  other  words,  it  is  glued  in  such  a  manner 
then  that  the  bottle  can  or  cannot  be  opened  without 
breaking  the  strip  stamp?  A.     That  is  right. 

Q.     Which  way  can  it  be  done? 

A.    It  can  be  opened  by  cuttmg  it  open. 

Q.  All  right.  Would  you  continue  with  your 
testimony  then  as  to  what  you  did  after  you  found 
these  bottles? 

A.  At  that  time  I  placed  the  defendant  under 
arrest. 

We  continued  the  search.  Aiid  in  the  third  build- 
ing, or  the  second  shed,  I  found  a  still  condensor. 

Mr.  Lavine:  I  object  to  that  as  a  conclusion  of 
the  [21]  witness. 

Mr.  Bender:     This  witness  testified  to  27  voars 


46  MiUon  Grady  Ramsey  vs, 

(Testimony  of  Bruce  B.  Awrey.) 

of  experience  with  stills  and  being  an  officer  of  the 

law. 

The  Court:     Can't  he  describe  what  he  found? 

^Ii'.  Bender:     Yes,  your  Honor. 

Q.  (By  Mr.  Bender)  :  "Would  you  describe  what 
you  found? 

Mr.  Lavine:  I  move  that  the  last  answer  be 
stricken,  your  Honor. 

The  Court :     The  last  answer  may  go  out. 

Q.  (By  Mr.  Bender) :  What  did  you  find?  De- 
scribe its  general  appearance,  its  shape  and  its  size. 

A.  This  was  probably  a  25-gallon  metal  barrel, 
you  could  call  it,  mth  an  open  top.  It  had  a  coil  in 
it  at  the  to])  to  fasten  on  the  gooseneck  that  goes 
to  the  still,  and  the  other  for  a  di-ain.  This  is  a  cool- 
ing system  for  a  still. 

Mr.  Lavine :  I  move  the  last  answer  be  stricken, 
the  last  part  of  that  answer,  as  a  conclusion  of  the 
witness. 

Tlie  Court :     It  may  go  out. 

Q.  (By  Mr.  Bender) :  Have  you  actually  de- 
scribed the  physical  appearance  of  what  you  found 
at  that  time? 

A.     Except  the  coil  is  in  the  barrel. 

Q.  Yes.  What  did  you  ])roceed  to  do  after  find- 
ing this? 

A.  Then  I  found  the  heater,  or  the  platform, 
heating  [22]  platform  for  the  stove.  Also,  I  found 
four  mash  barrels  that  had  not  very  recently  been 
used:  and  several  othei*  barrels.  Some  of  them  had 
oat  chips  in. 
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Q.     What? 

A.  Oat  chips.  Charcoal  in  some  of  the  barrels. 
We  didn't 

The  Court:  I  understand  that  these  barrels 
didn't  show  any  evidence  of  recent  use. 

The  Witness:  Those  four  barrels,  that's  right. 
And  therc^  was  a  lot  of  other  storage  there  of  old 
barrels  and  boxes  that  had  nothing  to  do  with  the 
still. 

Then  I  continued  to  search  by  myself.  I  wanted 
to  find  the  complete  still  if  it  was  on  the  premises. 
I  found  a  box 

Mr.  Lavine:  Just  a  miimte.  I  object  to  that  as 
being  incompetent,  irrelevant  and  immaterial.  This 
relates  to  Count  One,  your  Honor,  which  the  Gov- 
ernment said  they  are  not  proceeding  on. 

Mr.  Bender :  Your  Honor,  it  relates  to  the  other 
counts  of  the  indictment. 

The  Court:     Overruled. 

The  Witness:  I  found  a  large  box  next  to  the 
garage  and  about  20  feet  in  front  of  the  third  build- 
ing I  described.  In  this  box  I  found  a  hundred- 
gallon  i)ot,  or  what  they  call  the  pot  part  of  a  still. 

Mr.  Lavine:  I  move  to  strike  that  "what  they 
call  the  [23]  pot  part  of  a  still." 

The  Court :  It  may  go  out.  He  found  a  hundred- 
gallon  pot. 

Q.  (By  Mr.  Bender)  :  Did  you  find  anything 
else,  Mr.  Awrey? 

A.     At  that  time,  or  shortly  after,  I  asked  Mr. 
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Ramsey  how  large  this  still  was  and  he  told  me  this 

pot — he  told  me  100  gallons. 

Mr.  Lavine:  Jnst  a  minute.  I  object  to  that  as 
incompetent,  irrelevant  and  immaterial;  no  proper 
foundation  laid. 

The  Court:     This  is  conversation. 

Mr.  Lavine:     Yes,  your  Honor. 

The  Court:  He  said,  ''How  big  is  the  still,"  and 
then  Mr.  Ramsey  answered  him.  Isn't  it  admis- 
sible? 

^Ir.  Lavine :  He  had  the  defendant  under  arrest. 
He  was  then  in  custody.  There  is  no  showing  it  was 
a  voluntary  statement. 

The  Court :    Overruled.  The  answer  may  stand. 

Q.  (By  Mr.  Bender)  :  What  did  he  reply  to 
you,  sir,  after  you  asked  him  the  question? 

A.  At  that  time  I  asked  him  where  the  goose- 
neck was,  or  the  connecting  pipe,  and  he  said  it 
should  be  in  the  box  with  the  still. 

T  said, ''H 'snot  there."  [24] 

He  says,  "I  don't  know  where  it  is."  Later.  I 
found  this  in  the  garage,  which  I  have  already  men- 
tioned, where  we  found  the  distilled  spirits  back 
of  an  aging  barrel. 

Q.  I  don't  know  whether  you  answered  as  to 
what  the  defendant  stated  to  you  after  you  asked 
him  how  large  the  still  was? 

A.    He  told  me  it  was  100  gallons  capacity. 

The  Court:  May  I  get  something  straight?  I 
understand  that  you  went  into  these  three  build- 
ings and  you  found  various  materials  that  you  have 
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described.  Now,  I  assume  from  what  you  said  it  is 
your  opinion  that  these  materials  could  be  used  as 
a  still.  Is  that  correct? 

The  Witness:  That  is  what  I  am  coming  up  to, 
sir.  That  is  right. 

The  Court :  But  you  have  described  three  build- 
ings. 

The  Witness:     That's  right. 

The  Court :  Part  was  foimd  in  one  building  and 
part  was  found  in  the  other  building.  Now,  if  this 
could  be  used  for  a  still — it  actually  wasn't  set  up 
as  a  still,  was  it? 

The  Witness:     That's  right. 

The  Court:  And  hadn't  been  assembled  as  a 
still? 

The  Witness:     I  assembled  it  before  I  finished. 

The  Court:  Not  w^hat  you  did.  But  when  you 
saw  it,  it  hadn't  been  assembled  as  a  still? 

The  Witness:     You  are  right.  [25] 

The  Court:  And  you  talk  about  four  barrels, 
mash  barrels  that  didn't  show  any  evidence  of  re- 
cent use.  As  far  as  you  know,  you  don't  know,  if 
that  was  a  still,  you  don't  know  when  it  was  used, 
do  you? 

The  Witness:  I  do.  Further  investigation  and 
further  conversation  with  Mr.  Ramsey,  that  was 
established,  sir. 

The  Court :     You  go  ahead. 

Q.  (By  Mr.  Bender) :  Would  you  continue,  Mr. 
Awrey  ?  What  did  you  do  then  ? 

A.     Then  I  found  the  gooseneck  which  completed 
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the  still  setup,  and  assembled  it,  without  putting  it 
together  at  that  time.   I  told  Mr.  Ramsey,  "I  have 
a  complete  still  here." 

He  says,  "I  see  it." 

That  is  all  the  conversation. 

Q.  Did  Mr.  Ramsey  say  anything  in  reply  to 
your  statement? 

A.     He  said,  "I  see  it."  That  is  all  he  said. 

In  looking  for  this  gooseneck  I  found,  in  the  first 
building  we  unlocked,  eight  mash  barrels  that  were 
in  very  good  condition  and  had  been  used  in  the 
last  month  or  so.  I  also  found  a  mash  hose  which 
went  from  the  back  door  of  this  little  building 
under  the  small  house.  It  established,  as  far  as  I 
was  concerned,  w^here  the  still  had  ))een  set  up. 

In  this  room  I  also  fomid  5%  sacks  of  corn  sugar 
and  various  other — oh,  hydrometers;  and  there  was 
a  home  [26]  manufactured  air  purifier  in  this  same 
room,  which  would  take  the  poisonous  gasses  that 
come  from  the  fermentation  and  take  care  of  them. 

Mr.  Lavine:  I  move  to  strike;  that  as  a  conclu- 
sion of  the  witness. 

The  Court:     It  may  go  out. 

The  Witness:     Some  malt  syrup. 

Mr.  Bender:  This  witness  has  had  27  years  of 
experience  in  this  particular  phase  and  certainly 
under  Wigmore 

The  Court:  I  am  not  restricting  him.  He  is  tes- 
tifying to  what  he  found. 

Mr.  Bender:  Also,  as  an  expert,  what  the  ma- 
terials were,  what  they  constitute. 
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The  Court:  Well,  I  don't  know.  It's  possible 
that  he  could  be  qualified.  I  have  seen  lawyers  with 
25  years  of  experience  that  I  don't  consider  very 
good  lawyers.  And  I  have  seen  doctors  with  that 
amount  of  experience  that  I  don't  consider  to  be 
good  doctors.  If  you  qualify  the  witness  I  will  let 
him  testify.  But  no  qualification  has  been  made. 

Q.  (By  Mr.  Bender) :  Mr.  Awrey,  during  your 
27  years  of  experience  how  many  stills  have  you  had 
occasion  to  investigate,  if  you  can  estimate? 

A.  I  would  like  that  question  clarified  a  little 
because  I  have  had  many  stills  gone  through  my 
hands,  many  more  than  I  actually  seized.  But  if  you 
take  the  number  of  stills  of  [27]  various  kinds  that 
have  just  gone  through  my  hands  that  I  have  ex- 
amined parts  of  them — I  seized  the  larger  jiart  of 
them — it  would  be  more  than  800. 

The  Court:  Have  you  watched  a  still  in  opera- 
tion? 

The  Witness:     Many,  sir. 

The  Court:    Have  you  assembled  a  still? 

The  Witness :     Many  of  them. 

The  Court:     Have  you  operated  a  still? 

The  Witness:     Yes,  sir. 

The  Court :  Do  you  know  the  pieces  that  are  re- 
quired to  make  a  still? 

The  Witness :  An  ordinary  bootleg  still,  yes.  But 
in  a  large  legal  distillery  there  are  parts  that  are  a 
little  bit  beyond  me,  sir. 

The  Court:  AVell,  you  are  interested  in  the 
smaller  stills,  aren't  you,  more  or  less? 
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The  Witness:  Yes.  I  worked  four  and  a  half 
years  where  I  had  the  still  house  to  take  care  of 
and  I  got  very  well  acquainted  with  those.  But 
there  are  still  parts  that  are  puzzling. 

The  Court :  You  are  familiar  with  the  parts  that 
are  required  to  set  up  the  still  ? 

The  Witness:    Yes,  sir. 

The  Court:  And  you  are  familiar  with  the  opera- 
tions of  the  stiin  [28] 

The  Witness:     That's  right. 

The  Court :     All  right. 

Q.  (By  Mr.  Bender)  :  Mr.  Awrey,  as  a  matter 
of  fact,  in  this  very  case  you  found  the  parts  and 
assembled  them  into  what  yon  considered  to  be  a 
still,  is  that  right?  A.     Yes,  dozens  of  them. 

Q.  What  about  this  particular  case,  the  Ramsey 
case?  A.     I  assembled  a  complete  still. 

The  Court:  Just  a  minute.  By  the  word  "as- 
sembled," do  you  mean  you  laid  it  out  on  the  ground 
or  you  put  it  together  so  it  would  work? 

The  Witness:  I  tried  the  parts  to  see  if  they 
would  fit,  but  I  didn't  go  to  the  trouble  of  putting 
them  together.  We  have  a  ])hotograph  of  them. 

The  Court:  In  other  words,  you  got  all  the  parts 
together  and  from  the  parts  you  could  determine 
that  they  would  make  a  still  ? 

The  Witness:     That's  right. 

The  Court:  But  you  didn't  try  it  to  see  if  it 
would  work? 

The  Witness:     1  didn't  try  the  still. 

The  Court:     You  didn't  fire  it  up? 
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The  Witness:     No. 

Q.  (By  Mr.  Bender)  :  You  testified  that  you 
found  an  air  purifier,  is  that  correct?  [29] 

A.     That's  right. 

Mr.  Lavine :  May  I  take  the  witness  on  voir  dire, 
your  Honor,  now? 

The  Court :     Yes. 

Mr.  Lavine:  Did  you  ever  have  anything  to  do 
with  air  purifiers'? 

The  Witness:  Not  very  much.  Mr.  Ramsey  told 
us  that 

Mr.  La^dne:  I  didn't  ask  you  that.  I  am  just 
asking  the  questions  about  your  experience  now. 

The  Witness.  I  have  run  across  several  of  them — 
different  types.  They  are  usually  homemade.  The 
average  air 

Mr.  Lavine :    You  have  answered  my  question. 

Have  you  ever  made  any  air  purifiers  yourself? 

The  Witness:     No,  sir,  I  haven't. 

Mr.  Lavine:  Have  you  ever  taken  any  into  cus- 
tody as  an  officer? 

The  Witness :  They  were  usually  left  on  the  job. 
I  have  seen  many  of  them. 

Mr.  Lavine:  You  can  answer  that  yes  or  no. 
Have  you  ever  taken  into  custody,  as  an  officer,  an 
ail'  purifier? 

The  Witness :     Have  I  ever  taken  any  of  them  ? 

Mr.  Lavine:    Yes. 

The  Witness:     No. 

Mr.  Lavine:     In  connection  with  vour  work  on 
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stills  have  you  ever — you  said  you  operated  a  still. 

When  did  [30]  you  last  operate  a  still  ? 

The  Witness:  It  would  be  many  years  ago.  And 
I  think  I  would  like  to  exj^lain  why  we  operated 
them. 

Mr.  Lavine:  Just  answer  the  question,  if  you 
don't  mind. 

The  Witness:  Probably  15  years  ago  at  least — 
15  or  20. 

Mr.  Lavine:  Have  you  ever  operated  a  still  of 
the  type  that  you  say  you  saw  in  these  premises? 

The  Witness:     No. 

Mr.  Lavine:  When  was  the  last  time  that  you 
actually  saw  a  still  in  operation? 

The  Witness :  Oh — are  you  referring  to  the  large 
or  small  stills? 

Mr.  Lavine:  Well,  I  am  referring  to  the  small 
stills  now,  if  you  want  to  divide  them  up  into  types. 

The  Witness :     It  may  be  that  long  ago. 

Mr.  Lavine:     15  years  ago? 

The  Witness:    Yes. 

Mr.  Lavine:  When  did  you  last  see  a  still  put 
together  so  that  it  would  operate? 

The  Witness:     Oh,  probably  a  year  ago. 

Mr.  Lavine:  I  am  talking  about  the  small  stills 
now,  not  the  big  stills. 

The  A¥itness:     That's  right. 

Mr.  Lavine:  What  do  you  call  a  still?  What  is 
your  [31]  definition  of  a  still? 

Tlie  Witness:  To  me  a  definition  of  a  still  would 
be  a  plant  that  would  make  distilled  spirits  fit  for 
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human  consumj^tion  from  a  mash  that  was  already 

fermented. 

Mr.  Lavine:  And  would  it  have  to  have  water? 
Would  it  have  to  have  a  connection  for  water? 

The  Witness :     It  would  have  to  have  water. 

Mr.  Lavine :     Would  you  have  to  have  piping  ? 

The  Witness:     That's  right. 

Mr.  Lavine:  I  have  no  further  voir  dire  ques- 
tions. The  rest  will  be  cross-examination. 

I  submit  his  last  experience,  15  years  ago,  your 
Honor,  is  certainly 

The  Court:  I  think  that  goes  to  the  weight 
rather  than  the  substance. 

Mr.  Lavine:  I  will  renew  my  objection,  for  the 
f)urpose  of  time,  on  the  ground  that  no  proper  foun- 
dation has  been  laid. 

Q.  (By  Mr.  Bender)  :  Describe  any  difference 
between  the  still  or  stills  that  you  have  operated 
and  the  one  that  you  say  you  found  on  the  prem- 
ises, the  Ramsey  premises. 

A.  There  are  various  kinds  of  stills,  and  this  is 
an  ordinary  i3ot  still,  as  we  would  call  it. 

Q.    This  was  the  one  on  the  Ramsey  premises? 

Mr.  Lavine:     What?  [32] 

The  Witness:     Pot. 

Q.  (By  Mr.  Bender) :  What  was  the  type,  or 
what  were  the  types  that  you  operated  at  any  time  ? 

A.  That  would  be  a  pot  still,  large  and  small, 
and  which  would  be  seized  and  kept  operating  for 
certain  reasons. 

Q.     Well,  was  there  any  difference  between  the 
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one  you  found  at  the  Ramsey  residence  and  the  ones 

you  operated  ? 

A.     Some  diiference,  l)ut  they  are  a  general  type. 

Q.  Directing  your  attention  again  to  this  air 
purifier  that  you  testified  you  found,  in  your  opin- 
ion, what  is  the  purpose  for  an  air  purifier  for  use 
in  a  still  ? 

A.  It  is  to  take  the  poisonous  air  which  is  caused 
by  fermentation  out  of  the  room,  either  take  it  out 
of  the  room  or  purify  it. 

Q.  Directing  your  attention  back  to  the  general 
testimony  you  were  engaged  in  prior  to  this  discus- 
sion, did  you  find  anything  further,  any  piping  or 
anything  of  that  nature,  on  the  premises? 

A.  I  noticed  some  piping,  but  I  didn't  go  into 
that — the  connections — as  much  as  the  other  investi- 
gators did. 

Q.  What  did  you  do  then  at  this  time,  if  any- 
thing? 

A.  We  get  back  to  the  time  that  we  assembled 
the  still.  Then  I  made  a  further  search  and  found 
these  barrels  that  I  described  in  the  first  shed  there, 
and  then  I  went  into  the  garage,  which  was  the 
second  place  we  searched,  and  [33]  there  I  noticed 
two  aging  barrels  set  on  the  side. 

The  Court :  What  is  an  aging  barrel  ?  You  im- 
derstand,  but  these  people  over  here  never  had  any- 
thing to  do  with  stills.  They  nvv  novices.  What  is 
an  aging  barrel? 

'^lic  Witness:  \Miisk('y  has  to  be  a  certain  age 
to  be  what  we  would  call  good  drinking  whiskey. 
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That  is  hurried  uj)  by  various  processes.  And  in 
this  case  it  was — the  process  will  have  to  be  ex- 
plained by  the  other  investigators  because  I 

The  Court:  I  am  just  asking  you  from  your 
25  years  of  experience  what  an  aging  barrel  is  ? 

The  Witness :  An  aging  barrel  is  something  that 
by  a  process  they  use  to  age  it  quicker  than  it  would 
ordinarily. 

The  Court:     You  mean  age  whiskey? 

The  Witness:  Various  things  they  have  to  age, 
they  will  hurry  up  the  aging — sometimes  by  elec- 
tricity. 

The  Court:  Then  I  suppose  the  answer  to  my 
({uestion  is  that  a  barrel,  an  aging  barrel  is  a  bar- 
rel in  which  whiskey  is  aged.  Is  that  it? 

The  Witness :    That  would  be  about  it. 

The  Court:  Don't  try  to  tell  us  how,  because 
you  evidently  are  not  an  expert  on  how. 

The  AVitness :  No,  I  am  not.  There  are  too  many 
types.  T  couldn't  be  an  expert  on  that. 

The  Court:     All  right.  [34] 

The  Witness :    But  I  know  an  ager  when  I  see  it. 

Q.  (By  Mr.  Bender)  :  Mr.  Awrey,  did  you  ob- 
serve anything  further  at  this  time? 

A.  There  were  several  cartons  in  that  room,  some 
empty  with  empty  gallon  bottles,  and  three  of  them 
each  had  four  one-gallon  bottles  of  im-tax-paid 
liquor. 

Mr.  Lavine :  I  move  to  strike  the  part  about  the 
un-tax-paid  liquor. 

The  Court:     It  may  go  out.  We  haven't  had  it 
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established  that  it  is  liquor.  All  we  have  had  estab- 
lished is  that  it  was  liquid  in  the  bottles. 

The  Witness:  I  tasted  it  and  knew  it  was 
whiskey. 

Mr.  Lavine:  I  move  to  strike  that  as  a  conclu- 
sion of  the  witness. 

The  Court:  It  may  go  out,  unless  counsel  wants 
to  lay  the  foundation.  If  the  foundation  is  laid,  you 
may  be  able  to  testify. 

Mr.  Bender:     We  haA'e  an  agent,  your  Honor. 

The  Court:     All  right. 

Q.  (By  Mr.  Bender)  :  Is  there  anything  that 
you  have  failed  to  relate  that  you  saw  or  observed 
that  occurred  there? 

A.  A  little  later  on  I  had  a  conversation  witli 
Mr.  Ramsey  in  the  presence  of  Investigator  War- 
ner. At  tliat  time  I  questioned  Mr.  Ramsey  as  to 
what  part  an  old  man  had  [35]  in  the  ownershi]) 
or  control  of  what  we  had  found.  That  is,  a  man 
that  we  found  in  the  small  building.  This  fellow, 
I  think  his  name  was  IJoyd,  told  me  that 

Mr.  Lavine:     Just  a  minute. 

Q.  (By  Mr.  Bender):  Not  what  Lloyd  told 
you,  but  what  did  the  defendant  say  in  answer  to 
youi'  question'? 

Mr.  Lavine:  I  object  to  that  as  not  within  the 
issues  of  this  case. 

The  Court :     Overruled. 

The  Witness:  He  stated  that  the  old  man — the 
defendant  stated  that  the  old  man  had  nothing  to 
do  whatsoever  with  the  violation  that  we  had  found. 
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including  the  liquor  and  still  pots  and  mash  bar- 
rels; that  it  was  his  alone. 

Q.  (By  Mr.  Bender)  :  By  "his,"  who  did  he 
say? 

Tlie  Witness:  Mr.  Ramsey  owned  it  by  himself. 
He  said  that  the  old  man  had  nothing  to  do  with  it. 
Further  questioning  him  as  to  the  time,  the  length 
of  time  that  he  had  operated  this  plant.  Investi- 
gator Warner  stated  to  Mr.  Ramsey,  "You  have 
been  operating  here  at  least  a  year." 

Mr.  Ramsey  said,  "No,  only  a  few  months." 

Q.  (By  Mr.  Bender):  Was  there  anything 
further  that  you  can  think  of  at  this  time? 

A.     I  don't  remember  of  anything  right  now. 

Mr.  Bender:     You  may  cross-examine.  [36] 
Cross-Examination 
By  Mr.  Lavine: 

Q.  You  said  that  in  order  to  operate  the  still 
that  there  would  have  to  be  a  mash? 

A.     That's  right. 

Q.  You  found  no  mash  on  the  premises,  did 
you?  A.     Only  the  mash  barrels. 

Q.     What  was  that? 

A.     Only  the  mash  barrels. 

Q.  Then  your  answer  to  my  question  is  that  you 
did  not  find  any  mash  at  the  premises,  is  that  right  ? 

A.     That's  right. 

Q.  Now,  in  order  to  operate  a  still  you  also  have 
to  have  water,  don't  you?  A.     That's  right. 

Q.  Did  you  find  any  of  this  apparatus  con- 
nected up  to  any  water? 
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A.  Not  the  still.  But  there  was  water  in  the  first 
building  that  we  opened.  That  is,  there  was  a  sink 
there. 

Q.     But  you  didn't  find  it  connected  to  anything? 

A.     That's  right. 

Q.  In  order  to  operate  a  still  you  also  have  to 
have — well,  what  else  do  you  have  to  have  in  order 
to  operate  a  still  ? 

A.    You  have  to  have  a  gas  connection.  [37] 

Q.     Did  you  find  any  gas  connection? 

A.  There  was  gas  there,  but  not  connected  up 
with  the  still. 

Q.  What  else  do  you  have  besides  a  gas  con- 
nection, water  and  a  mash? 

A.  Well,  in  order  to  have  a  distillery  that  is  the 
main  thing.  You  have  to  have  a  still  set  up  with 
a  water  connection  with  the  condenser  because  that 
condenser  must  be  filled  with  water  in  order  to  cool 
off  the  steam  that  comes  up  to  a  liquid.  And  that 
was 

Q.  You  didn't  find  any  steam  coming  up  there, 
did  you,  on  the  premises? 

A.  The  still  was  not  set  up.  There  were  ma- 
terials there  sufficient  to  make  the  mash,  but  there 
was  no  mash  made. 

Q.  And  you  didn't  find  any  of  these  elements 
going  at  any  time  when  you  were  on  the  premises, 
did  you? 

A.  The  still  was  not  in  o]ioration  when  we  were 
there. 

Q.     You  said  you  were  handed  a  search  warrant. 
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A.     That's  correct. 

Q.     Is  that  right?  A.     That's  right. 

Mr.  La  vine:  May  I  have  the  search  warrant, 
your  Honor? 

(Whereupon   the   document   was   handed   to 
counsel.) 

Mr.  Lavine:  May  I  have  leave  to  approach  the 
witness,  [38]  your  Honor,  and  show  him  this  docu- 
ment ? 

The  Court:     Yes. 

Q.  (By  Mr.  Lavine)  :  Now,  I  mil  show  you  a 
copy  of  a  search  warrant  and  ask  you  if  that  is  the 
search  warrant  that  you  were  given  at  that  time? 

A.     That's  right. 

Q.     Speak  up  so  the  jury  can  hear  you. 

A.     That  is  the  search  warrant. 

Q.  And  that  search  warrant  only  specified  the 
search  for  tax  un]:)aid  distilled  spirits,  is  that  cor- 
rect? A.     That  is  correct. 

Q.  You  nevertheless  went  on  to  search  the 
premises  for  other  things  besides  what  was  speci- 
fied in  the  search  warrant,  is  that  correct? 

A.  As  soon  as  we  found  the  un-tax-paid  spirits 
Ramsey  was  placed  imder  arrest.  We  didn't  know 
but  what  there  were  other  distilled  spirits  on  the 
premises.  So  I  continued  to  search  for  the  distilled 
spirits,  at  the  same  time  looking  for  the  still  be- 
cause there  was  an  indication  there  must  be  a  still 
there,  because  I  first  saw  the  mash  barrels.   But  the 
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other  violations  were  found  afterwards  in  a  con- 
tinued search  for  distilled  spirits. 

Q.  Now,  you  say  you  placed  Mr.  Ramsey  undel 
arrest?  A.     That's  right. 

Q.  Just  how  long  had  you  been  on  the  premises 
when  you  [39]  placed  him  under  arrest! 

A.  Oh,  maybe  45  minutes,  half  an  hour  to  45 
minutes. 

Q.  What  did  you  say  to  him  when  you  placed 
him  under  arrest*? 

A.  I  placed  him  under  arrest  for  the  possession 
of  tax  unpaid  distilled  sprits. 

Q.  You  told  that  to  him  in  those  words  ?  Or  did 
you  say  nothing  to  him  and  say,  ^'You  are  under 
arrest"? 

A.  No,  I  made  the  statement  to  the  fact  why  he 
was  under  arrest. 

Q.  Just  where  were  you  when  you  made  that 
statement  to  him? 

A.  That  was  on  the  outside  of  the  garage  in 
which  we  found  the  distilled  spirits — in  front  of  it. 

'I'he  Court:  Did  you  make  the  arrest  before  you 
found  the  distilled  spirits,  or  afterwards? 

The  Witness:  After  we  found  the  distilled 
spirits,  Mr.  Ramsey  was  standing  in  front  of  this 
garage. 

The  Court:    Then  you  made  the  arrest? 

The  Witness:  Then  I  went  out  and  placed  him 
under  arrest. 

Q.     (By  Mr.  I.avine) :     Wliat  did  you  sav  to  him 
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at  the  time  that  you  made  tlie  arrest,  if  you  said 

anything  ? 

A.  There  wasn't  very  much  to  say,  outside  of 
a  little  later [40] 

Q.  No,  at  that  time.  Tell  us  the  words  that  you 
used,  if  any  at  all. 

A.  I  went  on  in.  That  was  sufficient.  He  was 
imder  arrest.    And  other  investigators  were  there. 

Q.  Was  that  what  you  said  to  him?  ''You  are 
under  arrest." 

A.  "For  the  possession  of  un-tax-paid  distilled 
spirits. ' ' 

Mr.  Lavine:     I  see. 

The  Court:  Is  that  what  he  was  put  under  arrest 
for? 

The  Witness:     That's  right. 

The  Court:  And  that  is  what  you  told  him  at 
til  at  time? 

The  Witness:     That's  right. 

Q.  (By  Mr.  Lavine)  :  Now,  had  you  or  any  of 
the  officers  left  the  premises  at  the  time,  or  rather 
from  the  time  that  you  arrived  there  until  you 
made  the  arrest  of  Mr.  Ramsey? 

A.     Nobody  left  the  premises  that  I  know  of. 

Q.  Did  you  at  that  time  taste  any  of  this  sub- 
stance in  this  bottle  prior  to  making  the  arrest  ? 

A.  I  did.  I  smelled  and  tasted  from  the  one 
gallon  bottle. 

Q.     And  what  was  the  color  of  the  bottle? 

A.  It  was  a  plain  bottle  with  a  colored  licjuor 
in  it. 
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A.  Oh,  let's  see.  We  reached  there  at  12:20 
and  at  least  two  hours — well,  we  will  say  about  two 
hours. 

Q.  And  you  say  you  placed  him  under  arrest 
about  45  minutes,  which  would  be  about  1:00 
OT-lock?  A.     Or  a  little  bit  before  1:00. 

Q.  Then  you  continued  your  search  after  that 
time  until  about  2:00  or  2:30?  [42] 

A.  It  took  some  time  to  destroy  the  barrels  and 
the  paraphernalia  that  had  been  found. 

Q.     I  see.    Now,  you  said  that  you  found  a  coil 
in  a  barrel    Where  did  you  find  that  coil? 
(Testimony  of  Bruce  B.  Awrey.) 

Q.  AVas  it  white  or  ]:)rown  or  red,  or  what  was 
the  color?  [41] 

The  Court:     The  liquor  or  the  bottle? 

Mr.  Lavine:     The  liquor,  the  alleged  liquor. 

The  Witness :     The  liquor  was  a  ligiit  brown. 

Q.  (By  Mr.  Lavine)  :  And  was  it  on  the  basis 
of  your  having  tasted  this  substance  that  you  made 
the  arrest? 

A.  On  the  basis  of  the  smell  and  the  taste,  that 
is  why  I  placed  him  under  arrest. 

Q.  T  see.  Now,  how  nmch  of  this  substance  did 
you  taste?  A.     Did  I  taste? 

Q.     Yes.  A.     In  mv  mouth? 

Q.     Yes.  A.     Oh,  enough  to  taste. 

Q.     Well,  would  you  say 

A.     We'll  say  a  half  a  spoonful. 

Q.  Now,  after  you  placed  him  iindc^*  arrest  how 
loll';-  did  you  continue  to  rcMiiain  on  the  2^remises? 
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A.  That  was  in  the  second  shed,  or  the  third 
buildins:  back  of  the  little  house. 

Q.     And  that  was  not  in  operation,  was  it  ? 

A.     That's  right.   It  was  dry. 

Q.  And  when  you  talked  to  the  defendant  about 
the  sugar  that  was  on  the  premises,  he  told  you 
that  came  from  a  restaurant  that  he  had,  didn't  he, 
in  words  and  substance? 

A.  I  had  no  conversation  with  the  defendant 
about  that  sugar. 

Q.  Did  he  not  tell  you  that  he  had  been  oj:)er- 
ating  a  restaurant? 

A.  During  the  conversation  he  did  state  some- 
thing a])out  running  a  restaurant  but 

Q.  And  doesn't  that  refresh  your  recollection 
now  that  he  told  you  that  the  sugar  came  from  the 
restaurant?  A.     He  didn't  tell  me  that. 

Q.     I  see.  Now 

The  Court:  Did  he  tell  anybody  within  your 
hearing  ? 

The  Witness:     He  did  not,  sir. 

Q.  (By  Mr.  Lavine)  :  In  your  earlier  testimony 
you  also  said  that  there  had  to  be,  in  connection 
witli  a  still  there  [43]  had  to  ])e  a  burner  placed 
undei-  a  pot.   Is  that  correct? 

A.  There  has  to  be  some  heat,  a  fire  of  some 
kind,  yes. 

Q.  You  at  no  time  saw  any  burner  placed  under 
a  pot  there  in  operation,  did  you  ? 

A.     I  never  saw  it  burning. 

The  Court:     Did  you  locate  the  burner? 
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The  Witness:     The  Inirner  was  located. 

The  Court:  Talk  to  the  jury  so  they  can  hear 
you. 

Did  you  ever  find  a  burner  ? 

The  Witness :  The  burner  was  a  part  of  the  plat- 
form that  we  found  in  the  ]:)ack  room  there. 

The  Court:  But  not  in  any  way  connected  with 
the  still? 

The  AVitness:     It  was  not  connected. 

The  Court:  And,  as  a  matter  of  fact,  this  so- 
called  still  was  in  a  crate,  wasn't  if? 

The  Witness:     That's  right. 

The  Court:     And  it  was  boxed  up,  wasn't  it? 

The  Witness:     You  are  right. 

The  Court:  Well  now,  what  part  of  the  still  was 
in  the  crate?   All  of  it  or  just  part  of  it? 

The  Witness:     The  still  pot  alone. 

The  Court:     The  still  pot? 

The  Witness:     That's  right. 

Q.  (By  My.  Lavine)  :  Did  you  determine  in  any 
way  whether  [44]  the  substance  that  you  tasted 
came  from  the  apparatus  that  you  assembled? 

The  Court:     You  can  answer  that  yes  or  no. 

Mr.  Lavine:  That's  right,  he  can  answer  it  yes 
or  no. 

The  AYitness:     Yes. 

The  Court:  How  can  you  determine  then  that 
the  contents  in  the  bottle  came  from  the  api)aratus? 

The  Witness:  A  still  of  that  type  is  capable  of 
making  a  liquid  very  similar  to  what  I  tasted.  With 
an  aging  process  between  it  could  be  the  same  liquor. 
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The  Court:  Well,  you  say  "it  could  be."  But 
you  said  l)efore  definitely  it  was.  "Wliere  is  your 

The  Witness:  It  is  possible  that  it  could  be,  and 
that's  as  near  as  I  can  come  to  it,  that  that  liquor 
I  tasted  could  have  been  made  in  that  particular 
kind  of  a  still.  There  is  no  question  in  my  mind,  as 
far  as  that  goes,  with  the  aging  in  between. 

The  Court :     Just  a  minute. 

Mr.  Lavine:  I  object  to  that.  There  was  no 
((uestion. 

The  Court :     That  last  part  may  go  out. 

Q.  (By  Mr.  Lavine)  :  Now,  what  was  the  age 
of  the  liquor  that  you  tasted? 

The  Court:  Just  a  minute,  Mr.  Lavine.  Can  you 
tell  the  age  of  liquor  by  tasting  it  ? 

The  Witness:  You  can't  determine  the  age  by 
tasting.  [45]  You  can  guess  at  it.  xVnd  that  is  about 
all  you  can  do  on  the  age  of  liquor. 

The  Court :     Do  you  want  his  guess  ? 

Mr.  Lavine :     No,  I  don 't  want  a  guess. 

The  Witness:  But  I  would  say  that  is  not  old 
liquor. 

Q.  (By  Mr.  Lavine):  Well,  if  you  could  tell 
it  wasn't  old  liquor  from  tasting  a  half  spoonful — 
is  that  your  testimony? 

A.  I  can  tell  the  difference  between  moonshine 
li(luor  and  legally  manufactured  liquor. 

Q.  You  mean  you  can  tell  the  difference  between 
li(luor  that  comes  in  a  bottle  and  has  a  stamp  on  it 
and  liquor  that  hasn't  a  stamp  on  it? 
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A.  And  bootleg  liquor,  I  can  tell  the  difference, 
yes,  sir. 

Q.  How  long  does  liquor  age  in  a  bonded  ware- 
house ? 

A.  It's  allowed  to  be  sold  after  four  years'  aging, 
and  it  ages  uj)  from  that  time  on. 

Q.     Eight,  12,  is  that  right? 

A.     It  is  usually  sold  before  it  gets  that  old. 

Q.  Well,  what  is  the  difference  l^etween  liquor 
that  has  a  stamp  on  it  and  liquor  that  hasn't  got  a 
stamp  on  it  that  is  four  years  old  ?  Any  difference  ? 

A.  One  shows  a  tax  payment  and  the  other 
doesn't. 

Q.     You  can  tell  that  liy  the  taste,  can  you  ?  [46] 

A.  You  can  tell  it  is  liquor  by  the  taste  rather 
than  bootleg  because  the  bootleg  liquor  has  a  differ- 
ent flavor  entirely.  They  can't  get  rid  of  the  mash 
smell  odor,  or  the  taste.  There  is  a  taste  of  mash 
in  the  liquor. 

Q.  Well  now,  isn't  it  a  fact  that  the  taste  of 
the  liquor  comes  from  the  source  from  Avhicli  it 
comes,  whether  it  comes  from  a  certain  type  of 
grain?   Isn't  that  what  gives  it  its  taste? 

A.  There  are  very  few — no,  not  always  that  way. 
It  is  the  w^ay  it's  been  distilled,  and  by  the  kind 
of  still  it  has  gone  through. 

Q.  Well,  is  there  any  diff'erence  in  the  aging  of 
whiskey  in  Kentucky  than  in  some  other  states? 

A.     I  have  never  been  in  Kentucky. 

Q.     You  are  an  exi)ert  on  whiskey. 

Tbe  C()U7't:     Well,  he  testified  onlv  as  to  what 
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he  knows  from  his  past  experience.  He  can't  testify 

what  happened  in  Kentucky. 

Mr.  Lavine :     He  can  testify  about  whiskey. 

Q.  (By  Mr.  Lavine)  :  Isn't  it  a  fact  that  the 
taste  and  the  color  of  whiskey  depends  upon  the 
source  from  which  it  comes  and  the  climatic  con- 
ditions under  which  it  is  aged?  Isn't  that  a  fact? 
Or  do  you  know?  If  you  don't  know  just  say  so. 

A.     That  is  a  pretty  broad  question.  [47] 

The  Court:  ^la}^  I  ask  a  question  of  this  wit- 
ness? 

Is  there  any  difference  in  the  taste  between  Old 
Taylor  and  Three  Roses? 

The  Witness:     Not  very  much. 

The  Court:  Or  Old  Grandad?  Why  do  you  buy 
Old  Taylor  and  pay  more  for  it  if  there  isn't  a 
dift'erence  in  taste  ? 

The  Witness:  I  couldn't  answer  that.  I  am  not 
a  whiskey  buyer. 

The  Court:  You  are  an  expert  on  whiskey  here. 
Of  course  I  am  not  buying-  whiskey,  but  I  would 
like  to  know  what  is  the  difference  in  taste  between 
whiskies.  There  is  a  difference  in  taste  between 
Scotch  and  Bourbon,  is  there? 

The  Witness:  That  is  the  process  of  the  manu- 
facturer. 

The  Court:  What  are  they  made  out  of?  Are 
they  made  from  the  same  thing? 

The  Witness:  Scotch  is  a  special  whiskey  that 
has  a  different  sort  of  aging  or  flavoring. 

The    Court:     Well,    my    understanding    a    little 
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wliilc  ago  was  that  whiskey  can  be  made  out  of 
anythinG,"  and  regardless  of  what  it  is  made  out  of 
it  tastes  about  the  same.   Isn't  that  what  you  said? 

The  Witness:  Not  exactly,  sir.  You  can't  al- 
Avays  tell  what  wliiskey  was  made  of.  And  I  was 
referring  to  l)oot]eg  whiskey.  But  if  it  is  manu- 
factured in  the  ordinary  bootleg  manner  there  is  a 
distinctive  odor  to  that  and  a  taste  that  [48]  is  very 
familiar  to  a  man  that  has  handled  a  lot  of  it. 

The  Court :  Then  you  are  able  to  tell  the  diffei'- 
ence  between  bootleg  liquor  and  liquor  made  in  a 
regular  distillery,  is  that  correct? 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Lavine)  :  Don't  they  both  have  to 
use  the  same  distilling  process  ? 

A.  They  don't  use  the  same  distilling  process. 
That  is  why  there  is  a  difference  in  the  flavor  and  a 
difference  in  the  taste.  In  a  large  still  there's — the 
croton  oil  is  taken  off  by  a  process  of  pipes  and  it 
is  an  entirely  different  way  of  making  it  that  gives 
it  a  different  flavor. 

Q.  Well  now,  if  the  substance  is  run  thi'ough 
a  still  two  or  three  times  is  not  the  croton  oil  re- 
moved just  the  same  in  a  small  still  as  a  big  still? 

.\,  The  croton  oil  would  be  removed  and  you 
would  probably  have  pure  alcohol  instead  of  whis- 
key l)ecause  the  water  would  go  with  the  croton 
oil.  If  you  would  ])ut  it  through  a  still  three  or 
four  times  you  would  have  alcohol;  you  wouldn't 
havr  whiskey. 
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Q.  Well,  have  you  ever  run  a  distillate  through 
a  still  three  or  four  times  yourself? 

A.     My  experience  is  that  that  would  be 

Q.     Just  answer  that  yes  or  no. 

A.     No,  I  haven't.  [49] 

Mr.  La  vine:     All  ri^ht.    That  is  all. 

Redirect  Examination 
By  Mr.  Bender: 

Q.  Mr.  Awrey,  were  there  any  strips  on  any  of 
these  jugs  or  bottles  that  you  found  on  the  Ramsey 
premises  on  September  15,  1955? 

A.  I  didn't  see  all  of  them,  but  those  that  T  did 
look  at  had  no  strip  stamps. 

Mr.  La\i.ne:     What  was  that? 

Mr.  Bender:  He  said  he  didn't  see  all  of  them 
hut  the  jugs  he  did  see  had  no  strip  stamps  on 
them. 

The  Witness:     That's  right. 

Mr.  Bender:     That  is  all. 

The  Court:     You  may  step  down. 

(Witness  excused.) 

The  Court :     Call  your  next  witness. 
Mr.     Bender:     The     Government     calls     James 
Coughran. 
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JAMES  H.  COUGHRAN 

called  as  a  witness  by  the  plaintiff,  l^eing-  first  sworn, 
was  examined  and  testified  as  follows : 

The  Clerk:  State  your  name  for  the  court, 
please. 

The  Witness:  James  H.  Coughran,  C-o-u-g-h- 
r-a-n. 

The  Clerk :     And  your  address  ? 

The  Witness:  1304  Ferndale  Street,  Anaheim, 
California.  [50] 

Direct  Examination 
By  Mr.  Bender: 

Q.     Mr.  Coug'hran,  what  is  your  profession? 

A.  I  am  a  criminal  investigator  for  the  Alcohol 
&  Tobacco  Tax  Branch  of  the  Bureau  of  Internal 
Revenue. 

Q.  Directing'  your  attention  to  September  15, 
1955,  what  did  you  observe  on  that  date  with  refer- 
ence to  this  case? 

A.  Well,  at  approximately  12:15  p.m.,  Tnvesti- 
gatoi'  Travis  and  myself  were  in  position  on  West 
223i*d  Street  in  Torrance,  California,  and  were 
joined  by  Investigators  Warner,  Awrey  and  Jones. 

We  proceeded  directly  to  the  premises  at  1011, 
10111/2  West  223rd  Street.  I  was  driving  one  ve- 
hicle with  Investigator  Jones  and  Investigator 
Travis  as  ])assengers.  Investigator  Warnei*  drove 
the  other  vehicle  with  Investigator  Awrey  as  a 
passenger. 

Q.     Where  did  you  go  ? 
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A.  We  went  to  the  premises  at  1011,  IOIIV2 
AYest  223rd  Street. 

Q.     "^AHiat  did  you  do  there? 

A.  Well,  we  entered — I  entered  the  west  drive- 
way. There  are  two  driveways  on  the  enclosure, 
which  is  approximately  one  to  one  and  a  half  acres 
enclosed  by  a  fence.  There  is  a  large  residence  and 
a  small  residence.  There  [51]  is  a  driveway  to  the 
east  side  of  the  residence  and  a  driveway  to  the 
west  side  of  the  large  residence.  We  entered  the 
left  or  west  driveway  and  parked  the  vehicle  in 
the  driveway  as  the  other  vehicle  entered  the  east 
driveway.  At  that  time  I  observed  Investigator 
Warner  and  Investigator  AAvrey  approach  the  de- 
fendant in  the  front  yard.  And  they  had  some  con- 
versation with  him.    I  saw  a  paper  handed  to  him. 

I  remained  in  position  while  the  three — that  is, 
Investigators  Warner,  Awrey  and  the  defendant — 
went  into  the  large  residence.  And  a  short  time 
after  that  I  went  into  the  residence  through  the  l)ack 
door.  At  that  time  the  defendant  and  two  ladies 
were  in  the  house.  One  lady  was  identified  by  the 
defendant  as  his  wife;  the  other  as  his  mother. 
There  was  also  a  colored  maid  on  somewhat  of  a 
service  porch. 

I  remained  with  the  defendant,  his  mother  and 
his  wife  and  the  maid  in  the  house  while  the  search 
was  carried  on. 

A  short  time  after  that  Investigator  Travis  re- 
turned to  the  house.    He  came  to  the  area  where 
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the  defendant  was  and  requested  the  keys  for  the 

out  buildings. 

Q.     AVas  this  in  the  presence  of  the  defendant? 

A.  Yes,  sir.  He  was  speaking  directly  to  the 
defendant. 

Q.  In  other  words,  the  request  was  directed  to 
the  defendant?  [52]  A.     Yes,  sir. 

Q.     What  did  the  defendant  say? 

A.  The  defendant  made  no  comment  at  all  or 
no  effort  to  obtain  the  keys.  Investigator  Travis 
then  explained  to  him  that  he  needed  the  keys  in 
order  not  to  have  to  tear  uj)  his  property.  And  at 
that  time  I  told  Investigator  Travis,  still  in  the 
presence  of  the  accused,  to  go  ahead  and  knock  the 
locks  off.  At  that  time  the  defendant  got  up  and 
produced  the  keys  out  of  a  pocket  of  a  pair  of  over- 
alls he  was  wearing. 

I  then  took  the  defendant  to  the  shed  which  is 
directly  behind  the  small  residence  near  the  west 
fence  of  the  enclosure,  and  he  opened  a  door  on  a 
building  that  had  been  ])reviously  used  as  a  garage, 
sometime  or  other  as  a  garage,  because  it  had  double 
doors. 

The  Court:     Who  opened  it? 

The  Witness:     The  defendant. 

The  Court:     The  defendant? 

The  AVitness:  Yes,  sir.  As  he  opened  the  door 
I  could  see  in  there,  and  I  saw  two  five-gallon  bot- 
tles of  a  liquid  resembling  whiskey,  and  some  cases; 
also  two  55-gallon  oak  kegs  laying  on  their  side 
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with    an    attachment    into    the    drinns    that    were 
stran.ue  to  me  at  the  time.    There  was  a  gas  con- 
nection to  this  attachment. 

I  then  began  an  inventory  of  the  liquor  in  that 
shed.  [53] 

Mr.  Lavine:  I  move  to  strike  the  word  "liquor" 
the  the  witness'  conclusion. 

The  Court:  Substitute  the  word  "liquid"  for 
"liquor"  and  the  objection  is  overruled. 

The  Witness:  I  found  approximately  16  gallons 
of  the  liquid  in  one  of  the  oak  kegs.  I  say  approxi- 
mately 16  gallons  because  I  drew  off  one  gallon,  the 
first  gallon  I  drew  off,  into  a  one-gallon  jug  that 
I  found  empty  there,  and  I  did  this  by  means  of  a 
siphon,  a  small  hose  that  I  converted  into  a  siphon. 
And  at  the  time  I  drew  off  this  one  gallon,  which 
was  the  hrst  gallon  I  drew  out,  Investigators  War- 
ner and  Jones  w^ere  with  me.  We  placed — we 
marked  this  one  gallon  that  we  took  out  of  the  rec- 
tifying still,  the  oak  barrels,  and  marked  it  with 
a  diamond  ring  that  belongs  to  Mr.  Warner.  And 
we  took  one  jug 

Q.  (By  Mr.  Bender)  :  What  part  of  the  jug 
did  you  mark  with  the  diamond  ring? 

A.     The  glass  portion  of  the  jug. 

Q.     Scratched  it  in  the  glass  mth  the  ring  ? 

A.  Yes.  And  we  took  one  jug  from  the  cases 
that  we  found  on  the  floor  and  marked  that  also. 

Q.  Did  each  of  these  jugs,  after  you  marked 
them,  contain  a  liquid? 

A.     They  contained  a  liquid. 
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Mr.  Bender:  May  these  be  marked  for  identifi- 
cation? [54] 

The  Conrt:  They  may  be  marked  as  Govern- 
ment's Exhibits  1  and  2  for  identification. 

Mr.  Bender:     Thank  you. 

The  Clerk:  Shall  I  mark  both  jugs  as  one  ex- 
hibit? 

The  Court:     1  and  2. 

The  Clerk:  Government's  Exhibits  1  and  2 
marked  for  identification. 

(The  exhibits  referred  to  were  marked  Plain- 
tiff's Exhibits  1  and  2  for  identification.) 

Mr.  Bender:  Would  3^ou  place  Government's 
Exhibits  Nos.  1  and  2  before  the  witness,  please? 

(Whereupon  the  two  exhibits  were  placed  be- 
fore the  witness.) 

Q.  (By  Mr.  Bender) :  Mr.  Coughran,  would  you 
inspect  Government's  Exhibits  1  and  2  for  identi- 
fication ? 

A.     Yes,  sir;  these  are  the 

Q.     You  have  inspected  them? 

A.     Yes,  sir. 

Q.     Where  did  you  first  see  those  jugs? 

A.  This  one  which  is  marked  "cases"  I  first  saw 
in  the  cardboard  cases  sitting  in  this  garage  that 
the  defendant  opened  for  us  at  the  time  of  the 
searcli  of  the  i)remises  at  1011-101  ll/.  West  223rd 
Street. 
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Q.  At  the  time  that  you  first  saw  it  did  it  con- 
tain the  dark  brown  liquid?  [55] 

A.     The  same  substance  that  it  contains  now\ 

Q.     Did  it  have  a  strip  stamp  on  it? 

A.     No. 

Q.  Is  that  Government's  Exlii})it  1  for  identifi- 
cation ? 

A.     This  is  Government's  ExhiJDit  No.  2. 

Q.  When  is  tlie  first  time  that  you  saw  Govern- 
ment's Exhibit  1  for  identification? 

A.  I  saw  the  jug  at  the  same  place  that  I  found 
this.  Hovv^ever,  at  the  time  I  saw  it  the  jug  was 
empty. 

Q.  You  say  you  saw  the  jug  at  the  same  time 
you  saw  Government's  Exhibit  2? 

A.     And  the  same  place. 

Q.     Yes.  What  did  you  do? 

A.     This  jug  w^as  empty  originally. 

Q.  By  "this"  you  mean  Government's  Exhibit  1 
for  identification A.     Right,  sir. 

Q.     for  the  record. 

A.  The  substance  in  this  jug  I  drew  out  of  a 
55  or  50-gallon  oak  barrel  by  means  of  a  siphon 
and  placed  it  in  this  jug. 

Q.  Where  was  this  barrel  that  you  siphoned 
from  ? 

A.  It  was  in  the  back  of  the  shed  at  the  same 
place  I  found  this  (indicating). 

Q.  Vv^as  that  on  the  premises  located  at  1011  or 
IOIIV2  [56]  West  223rd  Street? 

A.    Yes,  it  was. 
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Q.  Did  you  mark  either  of  the  Government's 
Exhibits  for  identification? 

A.  Mark  them?  No,  sir.  I  put  my  initials  on 
them.  Investigator  Warner  marked  them  and  I  put 
my  initials  on  them  after  he  marked  them.  And  so 
did  Investigator  Jones. 

Q.     At  the  Ramsey  premises?  A.     Yes. 

Q.  "^^lat  was  then  done  with  the  two  exhibits 
for  identification? 

A.  Investigator  Jones  put  them  in  the  trunk  of 
his  car. 

Q.  Did  you  have  any  conversation  with  the  de- 
fendant, or  did  you  hear  any  conversation  in  the 
presence  of  the  defendant  on  this  occasion,  on  this 
date? 

The  Court:  Well,  he  testified  as  to  the  keys. 
Other  than  the  keys? 

Q.  (By  Mr.  Bender) :  I  mean  other  than  the 
key  conversation,  was  there  any  conversation? 

Excuse  me.    Have  you  answered  the  question? 

A.  No,  sir,  I  haven't.  I  am  sorry.  You  mean  at 
the  time  we  olitained  these  samples? 

Q,  I  mean  at  any  time  either  before  or  after  you 
()})taiiied  the  samples. 

A.  Well,  during — shortly  after  we  ojjened  the 
garage  [57]  and  T  had  gone  inside,  attempting  to 
find  a  hos(^  to  make  a  siphon,  Investigator  Warner 
was  discussing  the  substance  with  the  defendant 
ai ul  the  defendant  volunteered  the  information  that 
this  Avas  very  good  material  and  that  there  was  no 
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headaches  in  tliis.  And  I  don't  remember  the  exact 

words.   This  is  the  gist  of  the  conversation. 

Q.  How  many  gallons  did  you  draw  out  of  the 
barrel ? 

A.  I  drew  out  one  five-gallon  jug.  I  ]:)elieve 
there  was  a  total  of  91/^  or  10  gallons.  I  had  no 
further  jugs.  Investigator  Warner  asked  the  de- 
fendant if  he  had  any  more  jugs  and  the  defendant 
said  yes,  he  had  some  more  on  the  back  porch  but 
they  were  filled  with  water.  And  so  he  asked  the 
defendant  how  much  was  in  the  barrel  to  start  with 
and  the  defendant  stated  approximately  16  or  17 
gallons.  So  we  estimated  the  amount  in  the  ])arrel 
as  16  gallons.  And  inasmuch  as  I  couldn't  draw  it 
all  off  we  destroyed  the  bari'el  and  1(4  the  li(|U()r 
run  out  on  the  ground. 

Q.  And  what  was  the  total  number  of  gallons 
of  liquid  that  you  found  on  the  premises  that  in 
your  opinion  resembled  whiskey? 

A.     40  gallons. 

Mr.  Bender:    You  may  cross-examine. 

The  Court:  Mr.  La  vine,  before  you  start  your 
cross-examination  maybe  we  had  better  take  our 
afternoon  recess. 

Ladies  and  gentlemen  of  the  jury,  we  are  about 
to  take  [58]  another  recess.  Again  it  is  my  duty 
to  admonish  you  not  to  discuss  this  case  with  any- 
one or  to  allow  anyone  to  discuss  it  with  you:  not 
to  formulate  or  express  any  opinion  on  the  rights 
of  the  parties  until  this  case  has  been  finally  sub- 
mitted to  vou. 
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With  that  admonition  we  will  now  recess  until 
3:00  o'clock. 

(Short  recess.) 

The  Court:  Is  it  stipulated  that  the  jiiTj  is 
present  and  in  the  box? 

Mr.  Bender:     So  stipulated,  your  Honor. 

Mr.  Lavine:     So  stipulated,  your  Honor. 

Mr.  Bender:  Your  Honor,  the  Government  has 
a  few  more  questions  that  I  would  like  to  ask  of 
this  Avitness  on  direct  examination. 

The  Court:     You  may  proceed. 

Q.  (By  Mr.  Bender) :  Mr.  Coughran,  directina' 
your  attention  again  to  this  September  15,  1955. 
date  and  the  Ramsey  premises,  did  you  make  an 
inventory  of  the  material  which  you  found  there? 

A.     I  did,  sir. 

Q.  Would  you  descril)e  for  us  what  you  found 
and  what  your  inventory 

The  Court:  Isn't  the  inventory  upon  the  back 
of  the  search  warrant?  Is  there  any  disymte  as  to 
that?  [59] 

Mr.  Lavine :     No,  your  Honor. 

Mr.  Bender:  But  there  were  a  few  other  items 
found  on  the  premises  which  we  considered  to  be 
material. 

The  Court:     All  rio-ht. 

Hie  Witness:  As  well  as  T  remember,  we  found 
this  100-2,'allon  ])ot,  copper  pot.  We  found  a  metal 
(h'lim.    apnroximatoly    25    unllons,    with    a    tlivoe- 
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quarter  -  inch   copper   coil    inside.    We    found   550 

pounds  of  corn  sugar.   We  found 

Q.     (By  Mr.  Bender)  :     Was  that  550  pomids? 

A.     550.    That  is  an  estimate. 

Mr.  Lavine:  If  your  Honor  please,  this  witness 
keeps  saying  "we."  I  can't  tell  whether  he  found 
it  or  somebody  else  found  it,  or  whether  he  is  giving 
what  somebody  else  did  as  his  evidence  here. 

The  Court:     The  question  is  what  you  found. 

As  long  as  you  have  been  interrupted,  what  is  the 
difference  between  corn  sugar  and  regular  sugar, 
cane  sugar? 

The  Witness:  Sir,  corn  sugar  is  a  product  de- 
rived exclusively  of  corn. 

The  Court:  Can  you  tell  the  difference  by  look- 
ing at  it  ? 

The  Witness:  Not  very  easily,  no,  sir.  The  dif- 
ference— I  couldn't  tell  the  difference  hy  looking  at 
it  other  than  the  labels  on  the  side. 

The  Court:     The  labels?  [60] 

The  Witness:    Yes,  sir. 

The  Court:     On  the  side? 

The  Witness:     Yes,  sir. 

Q.     (By  Mr.  Bender) :     What  else  did  you  find? 

A.     This  is  the  inventory  I  took  of  the  property  ? 

Q.    Yes. 

Mr.  Lavine:  I  ol)ject  to  what  inventory  he  took. 
What  he  found  himself  is,  I  think,  relevant. 

The  Court:     The  question  is,  what  did  you  find? 

Mr.  Bender :  I  think  it  was  material  that  was  on 
the  premises  and  he  compiled  an  inventory. 
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The  Court:  If  he  wants  to  he  can  read  the  in- 
ventory. 

Q.  (By  Mr.  Bender)  :  Do  you  have  an  inven- 
tory with  you? 

A.     Not  with  me.  I  have  one. 

Mr.  Lavine:  If  your  Honor  please,  I  respect- 
fully would  object  to  his  reading  an  inventory  of 
what  somebody  else  did,  unless  it  was  something 
that  he  personally  did. 

The  Court:  You  told  me  you  had  no  objection 
to  the  articles  listed  on  the  inventory. 

Mr.  Lavine:  No,  your  Honor,  I  have  no  objec- 
tion to  the  articles  on  the  inventory,  subject  to  my 
basic  objection  which  your  Honor  has  which  was 
made  before  the  jury  was  impaneled. 

The  Court:  Let's  put  the  question  this  way: 
What  else  did  you  find  other  than  what  is  on  the 
inventory?  [61] 

Mr.  Bender:  T  think  everything  is  on  the  inven- 
tory. 

The  Court:     Then  the  inventory  speaks  for  itself. 

Q.  (By  Mr.  Bender) :  Did  you  prepare  an  in- 
ventory? A.     Yes,  sir,  I  did. 

Q.  What  was  contained  upon  the  inventory  other 
than  what  you  have  stated? 

The  Court:  Well,  I  think  the  inventory  is  the 
best  evidence.   He  says  he  prepared  it. 

Mr.  Bender:  All  right,  your  Honoi*.  I  will  with- 
draw the  question  and  approach  it  from  this  aspect: 

Q.     ( 1  >y  Mr.  Bender)  :    Mr.  Coughran,  what  ma- 
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terials  did  you  observe  on  the  premises,  the  Ramsey 

premises  on  September  15,  1955? 

A.  I  observed  550  pounds  of  corn  sugar,  five 
gallons  of  malt,  two  thermometers,  one  hydrometer, 
one  hundred-gallon  pot,  a  worm  that  I  have  previ- 
ously described,  a  mash  pump — it  was  a  brass  mash 
pump  approximately  one  -  half  inch  centrifugal 
pump — powered  by  a  one-sixth  horsepower  electric 
motor. 

Mr.  Lavine:  I  object  to  the  last  part  as  being 
a  conclusion  of  the  witness,  yoTir  Honor. 

The  Court:     How  do  you  know  it  was  powered 

by 

The  Witness:     An   electrical   pump   put   out   by 
General  Electric.    It  has  a  brass  plate  on  it  that 
says  the  horsepower.   I  took  it  from  that  plate.  [62] 
The  Court :     All  right. 

The  Witness :  There  was  100  feet,  approximately 
100  feet  of  heav}^  i-ubber  hose. 

It  is  difficult  to  recall  exactly  what  was  on  the 
inventory,  because  there  were  so  many  items.  There 
were  these  two  aging  barrels  that  I  have  previously 
described,  oak  barrels,  approximately  50  gallons. 
There  was  a  total  of  26  oak  l)arrels  on  the  premises. 
Q.  (By  Mr.  Bender)  :  And  what  was  done  with 
the  material  that  you  have  described,  other  than  the 
Government  Exhibits  for  Identification  Nos.  1 
and  2? 

A.     It  was  destroyed  on  the  premises,  sir. 

Q.     Approximately  what  time  was  it  destroyed? 

A.     Well,  they  took — it  took  approximately  45 
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minutes  to  an  hour  to  destroy  the  items  found.    I 
will  say  between  2 :00  and  3 :00,  probably. 
Mr.  Bender:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Lavine: 

Q.  What  is  the  difference  between  corn  sugar 
and  dextrose  sugar? 

A.  Dextrose  sugar,  as  I  miderstand  it,  sir,  is  a 
trade  name  applied  to  a  certain  type  of  corn  sugar. 

Q.  AAHiat  you  saw  in  these  bags  was  "dextrose 
sug-ar,"  wasn't  it,  and  not  corn  sugar,  on  the  [63] 
label? 

A.  It  says  "dextrose  sugar,"  a  corn  product 
manufactured  by  Corn  Products. 

Q.  Manufactured  by  Corn  Products,  isn't  that 
right?  A.     Right,  sir. 

Q.     It  did  not  say  "corn  sugar"  on  the  label? 

A.  Specifically,  no,  sir.  HowcA^er,  that's  what 
the  Corn  Products  manufacture  their  sug'ar  out  of 
is  corn. 

Mr.  Lavine:  I  move  to  strike  the  last  part  as  a 
conclusion  of  this  witness;  no  foundation  laid. 

The  Court:     It  may  g'o  out. 

Q.  (By  Mr.  Lavine)  :  Now,  this  motor  that  you 
descrilied  that  was  one-sixth  horsepower 

A.  It  stated  that  on  the  plate  affixed  to  the 
motor,  yes,  sir. 

Q.  Now,  as  a  matter  of  fact,  you  didn't  see  any 
of  these  in  operation,  did  you? 
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A.     No,  sir,  I  did  not. 

Q.  And  you  did  not  see  any  of  those  things  put 
together,  the  copper  worm  or  the  brass  pump  or 
any  of  that  put  together  in  operation,  did  you? 

A.  Put  together  in  operation  ?  In  operation,  no, 
sir.  It  was  put  together  by  Mr.  Awrey.  He  as- 
sembled it. 

Q.  Did  he  take  the  pot  out  of  the  crate  in  which 
it  was  located? 

A.     Yes,  sir,  he  did.  [64] 

Q.     And  it  was  in  a  wooden  crate,  was  it  not? 

A.     An  open  crate,  yes,  sir. 

Q.  And  did  you  help  him  take  it  out  of  the 
crate?  A.     I  did  not,  sir. 

Q.     Did  you  help  him  assemble  any  part  of  it  ? 

A.     I  did  not,  sir. 

Q.  Did  you  ever  see  any  of  this  apparatus  in 
operation?  A.     In  operation?    No,  sir. 

Q.  And  after  he  assembled  it  you  never  saw  it 
in  operation,  did  you?  A.     I  did  not,  sir. 

Q.  Now,  you  said  that  you  took  these  two  jugs, 
and  one  of  them  was  filled  and  one  of  them  was 
empty  at  the  time  that  you  picked  them  up,  is  that 
right  ? 

A.  Government's  Exhibit  No.  2  was  full  as  it  is 
now,  with  the  exception  of  the  sample  which  we 
drew^  oft*;  and  Government's  Exhibit  No.  1  was  an 
empty  jug  and  the  substance  in  it  came  out  of  the 
rectifying  still,  yes,  sir. 

The  Court:     Just  a  minute.    It  came  out  of  the 
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rectifying-  still  or  out  of  a  barrel?    I  thought  you 

testified  you  took  it  out  of  a  barrel. 

The  Witness :  T  am  sorry,  sir.  It  is  an  oak  bar- 
rel. However,  it  is  set  u])  as  a  rectifying  still  for 
aging  process. 

The  Court:  Now  you  are  over  our  heads.  You 
must  remember  we  have  a  jury  who  don't  know 
anything  about  that  at  [65]  all.  You  testified  that 
it  was  a  barrel  and  now  that  it  was  a  rectifying 
still.  I  don't  know  what  that  is.  Bid  you  get  the 
liquid  out  of  the  barrel? 

The  Witness:     A  50-gallon  oak  barrel. 

The  Court:  That  is  what  I  thought  you  testi- 
fied to. 

Q.  (By  Mr.  Lavine)  :  Where  was  this  50-gallon 
oak  barrel? 

A.  Tn  the  rear  of  the  building  that  I  described 
before  that  has  sometime  or  other  been  used  as  a 
garage.  It's  directly  behind  the  small  residence 
on  the  premises. 

The  Court:  You  say  it  was  in  the  rear  of  the 
building.  Bo  you  mean  on  the  outside  of  the  build- 
ing or  the  rear  ]^art  of  the  building? 

The  Witness:  To  the  rear  of  the  building,  sir, 
a  separate  and  distinct  building. 

The  Court:     Was  it  in  the  building? 

The  AVitness:  Separate  from  the  small  house,  in 
the  building. 

The  Court:     In  the  building? 

The  Witness:     Tn  the  back. 

'Vhv  Court:     TIumi  it  wasn't  to  the  rear? 
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The  Witness :  To  the  rear  of  the  small  residence, 
sir. 

The  Court:     All  right. 

Q.  (By  Mr.  Lavine) :  Now,  it  wasn't  in  1011  or 
10111/2 -223rd  Street,  was  it?  It  wasn't  in  either 
one  of  those  houses,  was  it?  [_Q6^ 

A.  At  the  address,  yes,  sir.  It  was  on  the  prem- 
ises there. 

Q.  It  was  not  in  either  of  the  two  houses,  was 
it?  A.     Living  quarters,  no,  sir. 

Q.  Well,  the  address  that  you  got  the  search 
warrant  for — did  you  get  the  search  warrant? 

A.     No,  sir. 

Q.  Did  you  have  a  copy  of  the  search  warrant 
at  the  time?  A.     No,  sir. 

Q.  Did  you  ever  see  the  search  warrant  while 
you  were  on  the  premises,  or  before  you  went  on 
the  premises?  A.     No,  sir. 

Q.  This  building  that  you  went  into  and  took 
this  jug  out  of  and  drew  the  other  bottle  out  of, 
that  came  from  a  garage  in  the  rear  and  not  in  1011 
and  10111/2 -223rd  Street,  isn't  that  right? 

A.     Not  in  the  dwelling  portions,  no,  sir. 

Q.     How  far  was  this  garage  from  the  house? 

A.  From  the  small  house,  approximately — as 
near  as  I  can  estimate,  approximately  20  feet. 

Q.     And  it  was  locked,  was  it? 

A.    At  first,  yes,  sir. 

Q.  And  you  or  your  fellow  officer  asked  the  de- 
fendant for  the  keys  to  this  garage,  did  you  ?  [67] 

A.    Yes,  sir. 
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Q.     Did  you  ask  him  for  it? 

A.     For  the  keys? 

Q.     Yes.  A.     No,  sir. 

Q.     Who  did  ask  for  it? 

A.     Investigator  Tra\ds. 

Q.     What  did  the  defendant  say? 

A.     He  didn't  answer  at  first. 

Q.     He  did  not  answer?  A.     No,  sir. 

Q.  And  then  you  told  him  you  would  have  to 
break  it  down  unless  he  gave  him  the  keys,  didn't 
you? 

A.     No,  sir,  I  did  not.    Investigator  Traids. 

Q.     In  your  presence  and  hearing? 

A.    Yes,  sir. 

Q.  And  in  the  presence  and  hearing  of  the  de- 
fendant? A.     Yes,  sir. 

Q.  And  then  the  defendant  took  the  keys  out 
of  his  pocket,  is  that  correct? 

A.     That  is  correct,  sir. 

Q.  And  was  the  defendant  under  arrest  at  that 
time?  A.     He  was  not,  sir. 

Q.     Did  you  then  take  him  out  to  this  garage? 

A.     Yes,  sir.  [68] 

Q,  And  did  you  place  him  imder  arrest  at  that 
time? 

A.     I  never  arrested  the  defendant,  no,  sir. 

Q.  Now,  you  and — what  was  the  other  officer's 
name  that  went  to  the  garage? 

A.     I  took  the  defendant  myself  to  the  garage. 

O.     Were  you  armed  at  the  time? 

A.     I  certainly  was,  yes,  sir. 


United  States  of  America  89 

(Testimony  of  James  H.  Coughran.) 

Q.  And  then  tlie  defendant  opened  the  garages 
after  you  took  him  there  after  this  conversation 
Avith  your  fellow  officer,  is  that  correct? 

A.     That  is  correct,  sir. 

Q.  Now,  did  you  destroy  all  of  the  other  liquor 
that  was  on  the  premises  except  these  two  jugs? 

A.     As  far  as  I  know,  yes,  sir. 

Q.  And  were  you  the  one  who  did  the  destroy- 
ing? A.     I  assisted  in  the  destruction. 

Q.  And  you  saw  everything  destroyed  as  you 
listed  on  your  inventory  except  these  two  jugs,  is 
that  correct? 

A.  No,  sir,  I  did  not  see  it  all  destroyed.  It 
would  have  been  impossible.  There  were  five  of  us 
working.  I  couldn't  see  everything  destroyed  at  one 
time. 

Q.  Did  you  talk  to  the  other  officers  after  the 
destruction  and  while  you  were  making  up  your 
inventory  to  give  to  the  defendant? 

A.  The  inventory  was  made  prior  to  the  [69] 
destruction. 

Q.  Well,  in  your  inventory  you  say  the  38  gal- 
lons of  whiskey  Avas  destroyed,  didn't  you? 

A.     That's  right,  sir. 

Q.  And  there  were  only  40  gallons  in  the  bar- 
rels, isn't  that  right?  A.     Right. 

Q.     Did  anybody  else  mark  any  of  these  bottles? 

A.     Yes,  sir. 

Q.     Who  else  marked  any  of  the  bottles? 

A.     Investigator  Linder  marked  two  bottles   on 
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the  cap  after  he  arrived,  which  was,  oh,  pro])al)ly 

2 :00  0  'clock,  nearly  2 :00  o  'clock  when  he  arrived. 

Q.     Did  you  destroy  those  two  bottles'? 

A.  I  don 't  remember  what  happened  to  those  two 
bottles.  I  suppose  they  were  destroyed  with  the 
rest  of  them. 

Q.  Isn't  it  a  fact  that  those  two  bottles  were 
the  bottles  that  were  marked  for  evidence  for  you 
to  bring  in?  A.     No,  sir,  it  is  not. 

Q.  And  isn't  it  a  fact  that  these  two  bottles  are 
bottles  that  you  got  someAvhere  else  prior  to  this 
trial!  A.     No,  sir,  it  is  not. 

Q.  Is  the  same  substance  in  each  of  these  two 
bottles,  the  same  type  of  whiskey? 

A.  As  far  as  I  know.  The  chemical  analysis 
states  they  are  the  same.  [70] 

Q.  Do  3^ou  know  anything  about  whether  that  is 
local  whiskey  or  whether  it  came  from  a  foreign 
country  ? 

A.  The  first  time  I  ever  saw  this  whiskey  was 
at  the  premises  at  1011  and  lOlli/o  West  22.3rd 
Street. 

Q.  Did  you  ever  see  any  whiskey  similar  to  that 
prior  to  and  on  the  15th  of  September? 

A.  On  the  15th  of  September  did  I  see  whiskey 
simiUir  to  this? 

Q.     Yes. 

A.  Well,  only  this  batch  that  we  are  speaking 
of  right  now. 

Q.  I  see.  And  you  nev(^r  at  any  time  ever  saw 
any  othei-  whiskey  of  that  same  character? 
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A.     Oh,  many  times,  sir. 

Q.  Well,  of  the  same  quality  and  the  same 
grade  ? 

A.  I  couldn't  say  as  to  that.  sir.  I  know  nothing 
of  the  quality  or  the  grade  of  the  whiskey. 

Q.     You  didn't  taste  that,  did  you? 

A.  Taste  this?  N'o,  sir,  I  smelled  it,  but  T  didn't 
taste  it. 

Q.  I  see.  VTho  was  in  charge  of  this  investiga- 
tion on  this  September  15th? 

A.     In  charge  of  the  investigation? 

Q.    Yes. 

A.  Or  do  you  mean  the  searching  of  the  prem- 
ises? The  [71]  investigation  has  been  going  on  for 
a  year  or  more. 

Q.     I  am  talking  about  the  search  of  the  premises. 

Mr.  Lavine :     I  move  to  strike  the  former  answer. 

The  Court:     It  may  go  out. 

Mr.  Bender:  We  object  and  move  that  it  stay 
in  on  the  grounds  that  counsel  asked  that  question. 

The  Court:     It  may  go  out. 

Mr.  Lavine:  Would  you  read  my  last  question, 
please  ? 

(Question  read.) 

The  Witness:  The  search  of  the  premises  was 
originally  under  the  control  of  Investigator  Bruce 
Awrey.  However,  our  group  leader.  Investigator 
Linder,  arrived  later.  Whether  he  assumed  control 
I  do  not  know.  I  know  that  the  original  search  be- 
gan mider  the  direction  of  Mr.  Awrev. 
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Q.  (By  Mr.  Lavine) :  Who  directed  the  taking 
of  certain  of  this  evidence  that  you  have  before  you  ? 

A.  No  one  directed  this,  sir.  It's  normal  pro- 
cedure to  always  obtain  samples.  That  is  the  first 
thing  that  is  done. 

Q.  AYas  this  your  own  idea  or  some  other  offi- 
cer's idea  when  you  were  on  the  premises? 

A.  I  suppose  it  was  all  of  our  idea.  You  always 
do  that  when  you  make  an  investigation  and  find 
something  like  this.   You  find  a  sample. 

Q.  What  I  am  trying  to  determine  is  who  de- 
cided how  much  was  to  be  destroyed  and  how  much 
was  to  be  preserved,  [72]  as  evidence,  on  Septem- 
ber 15th? 

A.  Well,  I  suppose  it  was  a  group  decision,  In- 
vestigator Warner,  myself  and  Investigator  Jones. 
We  were  all  present  at  the  time  the  samples  were 
taken. 

Q.  Who  would  direct  putting  any  initials  on  any 
caps  of  any  bottles? 

A.  Mr.  Ijinder  might.  He  put  his  initials  on,  as 
far  as  I  know,  scratched  something  on  it. 

Q.  Then  wouldn't  those  bottles  ])e  taken  in  as 
the  evidence? 

A.  I  am  in  no  position  to  question  Mr.  Linder, 
what  he  does. 

Q.  Well  now,  in  your  inventory  you  first  listed 
that  40  gallons  was  destroyed  and  then  you 
scratched  out  the  ''40."   When  did  you  do  that? 

A.  At  the  tinu^  the  inventory  was  taken,  I  sup- 
pose.   1  don't  recall  scratching  it  out. 
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Mr.  Lavine :  May  I  approach  the  A\dtness,  your 
Honor? 

The  Court:    Yes. 

Q.  (By  Mr.  Lavine)  :  I  will  show  you  this  in- 
ventory and  ask  you  if  that  refreshes  your  recol- 
lection ? 

A.  Xo,  sir,  it  does  not.  I  did  not  make  this  in- 
ventory. 

Q.     You  did  not  make  this  inventory? 

A.     No,  sir.  [73] 

Q.     Is  this  in  your  handwriting? 

A.     No,  sir,  it  is  not. 

Q.     Who  made  this  copy? 

A.     Investigator  Warner. 

Q.     Did  you  make  a  similar  copy? 

A.     Yes,  sir. 

Q.  And  is  this  not  a  carl)on  copy  of  the  original 
that  you  made?  A.     No,  sir,  it  is  not. 

Q.  That's  all  in  Mr.  Warner's  handwriting,  is 
that  correct  ?  A.     That  is  correct,  sir. 

Q.  Well,  did  you  tell  Mr.  Warner  what  you  were 
taking  and  what  was  being  destroyed? 

A.  No,  sir.  I  recall  that  the  original  inven- 
tory  

Q.  You  have  answered  my  question.  You  didn't 
do  that.  You  didn't  call  off  what  was  being  de- 
stroyed and  what  was  being  kept? 

A.     As  far  as  calling  it  off,  no,  sir,  I  did  not. 

Q.  Now,  you  said  that  you  drew  off  one  of  these 
l)ottles  from  this  barrel? 

A.     That  is  correct,  sir. 
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Q.  Just  ^Ylle^e  was  this  barrel  in  relation  to 
where  you  drew  it  off?  Wliat  part  of  the  garage 
was  it  in? 

A.  Well,  the  garage,  which  w^as  a  very  small 
one,  [74]  approximately  9  by  17  or  18  feet,  faced 
the  east.  This  barrel  was  in  the  southwest  corner 
of  the  garage. 

Q.  Did  you  go  back  to  the  premises  that  after- 
noon after  you  left?  A.     I  did,  sir. 

Q.  You  went  back  in  search  of  two  bottles, 
didn't  you?  A.     Yes,  sir. 

Q.  And  you  say  you  had  these  two  liottles  al- 
ready? 

A.     Investigator  Jones  had  these  bottles. 

Q.     And  you  went  back  for  two  more  bottles? 

A.     That's  right,  sir. 

Q.     Did  3^ou  find  those  two  bottles  there? 

A.     No,  sir,  we  did  not. 

Q.  Those  were  the  two  bottles  that  were  actually 
taken  by  Mr.  Linder,  isn't  that  right? 

A.  I  couldn't  say.  T  was  told  to  go  back  because 
I  had  to  pick  up  an  automobile,  and  I  accompanied 
Investigator  Warner. 

Q.    You  were  told  to  pick  up  two  bottles? 

A.     I  was  not  told  to  pick  up  anything. 

Q.  That  is  what  you  went  back  to  look  for, 
wasn't  it?  A.     Yes,  sir. 

Q.     And  you  didn't  find  any  bottles  there? 

A.     No,  sir. 

Q.  And  you  were  told  that  those  bottles  had  caps 
with  [75]  identification  on  them,  weren't  you? 
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A.  I  may  have  been.  I  don't  remember  anytliing 
about  the  caps. 

Q.  Well,  how  long  did  you  stay  when  you  went 
l)ack  there? 

A.  Oh,  three  minutes,  four  maybe — no  longer 
than  five. 

Q.     Did  you  go  back  into  the  garage  again? 

A.     Went  back  into  that  one  garage,  yes,  sir. 

Q.  Didn't  you  at  that  time  tell  the  defendant 
that  the  investigators  had  left  the  two  bottles  there  in 
their  hurry  to  get  away  and  had  forgotten  about  it  1 

A.  No,  sir.  I  told  the  defendant  nothing.  I  had 
no  conversation  with  the  defendant  at  that  time. 

Q.     Did  you  tell  anyone  on  the  premises  that? 

A.  I  had  no  conversation  with  anyone  on  the 
premises. 

Q.  What  time  in  the  afternoon  did  you  get  hack 
to  the  place? 

A.     It  was  late  in  the  afternoon. 

The  Court :     May  I  ask  a  question  ? 

If  nobody  told  you  to  look  for  two  bottles,  bow 
did  you  know  there  were  two  bottles  missing? 

The  A¥itness:  Because  I  heard  some  discussion 
])etween  the  investigators  in  the  office  after  we  re- 
turned as  to  the  bottles  that  Mr.  Linder  had  marked. 
Then  I  remembered  seeing  Mr.  Lindei*  with  a  couple 
of  bottles.  They  were  set  with  the  [76]  others.  I 
don't  know  if  they  were  destroyed  or  what  hap- 
pened to  those  two  bottles. 

Q.  (By  Mr.  Lavine)  :  You  say  you  went  l)aek 
later  in  the  afternoon.    About  what  time  was  it  i 
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A.  I  don't  recall  accurately;  probably  between 
6:30  and  7:00. 

Q.  You  had  already  been  back  do^\ni  to  the  Fed- 
eral Building,  hadn't  you?  You  had  come  back, 
hadn't  you? 

A.     No,  sir,  I  didn't  go  to  the  Federal  Building. 

Q.  Do  you  have  a  separate  office  for  the  Alcohol 
Tax  Division?  A.     Yes,  sir.    On  Hill   Street. 

Q.     Did  you  go  back  to  your  offices  on  Hill  Street? 

A.  No,  sir,  I  did  not.  I  went  to  the  Forestry 
Service  Garage  to  turn  in  a  car. 

Q.  What  time  do  you  normally  finish  your  Avork 
day?  A.     Normally  at  4:30,  sir. 

Q.  And  what  time  did  you  finally  get  back  from 
the  Ramsey  premises  that  night? 

A.  I  arrived  at  home  probably  around  8:00 
o'clock.  But  that  made  about  40  hours  that  I  had 
been  on  duty. 

Mr.  Lavine:     That  is  all,  your  Honor. 

Redirect  Examination 
By  Mr.  Bender: 

Q.  Mr.  Coughran,  did  you  see  Investigator  [77] 
Linder  take  the  samples? 

A.     Take  the  samples? 

Q.     Yes.   Did  you  see  him?  A.     No,  sir. 

Q.  Was  Investigatoi'  Linder  there  when  you 
took  Government's  Exhibits  Nos.  1  and  2  for  identi- 
fication? 
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A.  No,  sir.  That  was  prior  to  the  time  that  he 
came. 

Q.  At  any  time  on  September  15,  1955,  did  you 
have  any  conversation  with  Investigator  Linder 
concerning  the  samples  which  you  had  taken? 

A.    Yes. 

Q.     AVhen  did  you  have  this  conversation? 

A.  It  was  when  I  returned  from  down  at  Tor- 
rance. 

Q.     What  time? 

A.  It  was  roughly  4:00  or  4:30,  I  think,  after 
he  came  back  from  the  Commissioner's  office. 

Q.  After  the  destruction  of  the  material  found 
on  the  Ramsey  premises?  A.     Yes. 

Recross-Examination 
By  Mr.  Lavine: 

Q.  Officer  Linder  was  there  right  fi'om  the  be- 
ginning of  your  investigation,  wasn't  he? 

A.     No,  sir,  he  was  not. 

Q.     He  was  there  during  your  investigation?  [78] 

A.  He  arrived  roughly  at  2:00  o'clock.  I  don't 
recall  exactly  when  he  came. 

Mr.  Lavine :     That  is  all. 

The  Court:    You  may  step  down. 

(Witness  excused.) 

The  Court :    You  may  call  your  next  witness. 
Mr.  Bender:     The  Government  calls  Howard  C. 
Bumpass. 
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HOWARD  C.  BUMPASS 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     State  your  name  in  full. 
The  Witness:     Howard  C.  Bumpass. 
The  Clerk:     And  your  address? 
The  Witness:     1708  Comino  De  La  Costa,   Re- 
dondo. 

Mr.  Bender:     Would  you  speak  up,  please? 

Direct  Examination 
By  Mr.  Bender: 

Q.     What  is  your  profession  or  occupation? 

A.     I  am  a  grocer. 

Q.     Where  are  you  employed  as  a  grocer? 

A.  I  own  the  grocery  at  1643  West  Carson  in 
Los  Angeles,  which  is  surrounded  by  Torrance. 

Q.  For  how  long  have  you  owned  this  gi'ocery 
store  ? 

A.     Approximately  two  and  a  half  years. 

Q.     What  is  the  name  of  it?  [79] 

A.     B  &  B  Market. 

Q.     Are  you  acquainted  with  the  defendant? 

A.     I  am. 

Q.  For  how  long  have  you  been  acquainted  with 
the  defendant? 

A.  Oh,  approximately  the  length  of  time  I  have 
been  in  the  store. 

Q.  Directing  your  attention  to  the  early  part  of 
1955,  did  you  have  any  conversation  with  the  de- 
fendant concerning  the  Peerless  Yeast  Company? 
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Mr.  La  vine:  I  object  to  tlK>  question  as  being 
irrelevant  and  immaterial;  not  mthin  the  issues  of 
this  case. 

The  Court:  I  don't  know  whether  it  is  or  not. 
Overruled.   You  can  answer  that  yes  or  no. 

The  Witness:  I  don't  remember  whether  the 
Peerless  Yeast  Company  was  mentioned  or  not. 

Q.  (By  Mr.  Bender) :  Did  you  have  any  con- 
vei*sation  with  the  defendant?  A.     Yes. 

Q,     When  and  where  did  this  conversation  occur  ? 

A.  It  took  place  at  my  store.  As  to  the  date,  I 
don't  recall. 

Q.  Approximately  what  time,  what  part  of  the 
year,  then? 

A.     It  was  the  early  part  of  the  year.  [80] 

Q.  Was  anyone  present  in  the  immediate  con- 
versation besides  yourself  and  the  defendant? 

A.     No. 

Q.  Would  you  relate  what  the  conversation  was 
and  what  was  said  by  each  of  you  ? 

A.     Mr.  Ramsey  had  o\\aied 

Mr.  Lavine:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial;  not  within  the  issues  of 
this  case. 

The  Court:     Overruled. 

The  Witness:  Mr.  Ramsey  had  owned  a  small 
restaurant 

Q.     (By  Mr.  Bender) :     Speak  up,  please. 

A.  Mr.  Ramsey  owned  a  small  restaurant  prac- 
tically a  block  from  the  store  and  he  traded  with 
us.   And  this  particular  day  he  approached  me  and 
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said — well,  this  is  approximately  a  week  after  he 
sold  his  restaurant,  and  he  explained  to  me  that 
he  had  sold  his  restaurant  but  ordered  some  malt 
and  yeast  for  his  business  and  wanted  to  know  if 
he  could  have  it  delivered  to  my  premises  and  then 
he  would  pick  it  up  there  and  reimburse  me  for 
what  the  charge  w^as.   And  I  agreed  to 

Q.     What  did  you  say  to  him? 

A.  I  said,  "Yes,  that  would  be  perfectly  all 
right." 

Q.  Did  you  subsequently  have  the  malt  and  yeast 
delivered  to  your  store? 

A.  Yes.  It  was  delivered  to  my  store  and  he 
X^icked  it  [81]  up. 

Q.  When  it  was  delivered  to  your  store  w^ho  paid 
for  it?  A.     I  did. 

Q.     You  paid  full  price  for  it  at  that  time? 

A.     Full  wholesale  price. 

Q.     Were  you  ever  reimbursed? 

A.  By  Mr.  Ramsey.  And  I  gave  him  the  bill  of 
sale. 

Q.     When  were  you  reimbursed? 

A.     I  believe  it  was  on  the  same  day  it  arrived. 

Mr.  Lavine:  I  object  to  that  as  being  incom- 
petent, irrelevant  and  immaterial ;  not  within  the 
issues  of  this  case. 

The  Court:     Overruled. 

Q.  (By  Mr.  Bender) :  When  you  were  reim- 
bursed did  you  r(^ceive  any  sum  in  excess  of  the 
amount  tliat  you  had  already  paid? 

A.     None  whatsoever. 

Q.     Did  you  on  any  other  occasion  accept  and 
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pay  for  any  malt  and  yeast  or  any  other  substance 
on  order  by  this  defendant  and  at  this  defendant's 
request  ? 

A.  One  other  time  approximately  three  months 
after,  I  would  say,  or  just  previous  to  the  investi- 
gation in  this  case,  or  the  apprehension. 

Q.  Did  you  have  a  conversation  mth  the  defend- 
ant concerning  the  second  delivery?  [82] 

A.     Not  any  more  than  the  first. 

Q.  Did  you  have  a  conversation  the  same  as  the 
first? 

A.  About  the  same,  just  the  same  thing.  He  said 
he  ordered  some  more  yeast  and  would  it  be  all 
light,  and  I  said  yes. 

Q.  Where  did  the  conversation  take  place  and 
who  was  present? 

A.     At  the  store.   I  was  alone. 

Q.  Did  you  in  fact  then  order  more  yeast  and 
malt?  A.     T  never  ordered  any,  no,  sir. 

Q.     What  did  you  order  ? 

A.     I  didn't  order  anything. 

Q.  What  did  you  then  accept  on  order  of  the 
defendant?  A.     I  accepted  yeast  and  malt. 

Q.  Did  you  pay  for  it  in  the  same  manner  as 
you  paid  for  the  first  one?  A.     Yes. 

Q.  And  did  the  defendant  then  later  reimburse 
you  in  the  same  manner?  A.     Yes. 

Q.  Did  you  ever  at  any  time  make  any  profit 
on  either  of  these  transactions? 

A.     None  whatsoever. 
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The  Court:  What  was  the  amount  of  yeast  and 
malt  on  the  first  delivery?  [83] 

The  Witness:  I  believe  it  was  in  the  neighbor- 
hood of  about  $40;  $35  or  $40.  The  exact  amount 
escapes  me. 

The  Court:     What  poundage'? 

The  Witness:  That  is  something  I  don't  know, 
either.    I  don't  remember.    I  believe  it  was 

Mr.  Lavine:     I  oliject  to  the  witness'  guessing. 

'I'lie  Witness :     That  is  what  it  would  be,  a  gaiess. 

The  Court :  All  you  remember  now  is  that  it  was 
about  $35  or  $40? 

The  Witness:     I  think  so,  in  wholesale  price. 

The  Court :     What  was  the  amount  of  the  second  ? 

The  Witness:  Approximately  the  same,  I  be- 
lieve. 

The  Court :  Did  it  come  in  a  big  burlap  sack  or 
small  paper  sacks,  or  what? 

The  Witness:  Portions  of  it,  I  believe,  was — I 
recall  the  barrels.  I  believe  the  yeast  came  in  black 
round  containers. 

The  Court:    How  big  were  they? 

The  Witness:  Five  gallons  or  so,  I  would  say. 
They  were  approximately  10  inches  in  diameter; 
10  or  15  inches. 

The  Court:     How  many  barrels? 

Tlie  Witness:     Three  barrels. 

The  Court:     In  which  delivery? 

Tlic  Witness :  Both  deliveries.  I  think  they  were 
botli  the  same.   T  d<m't  recalL  [84] 
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The  Court:  That  is  the  yeast.  How  about  the 
malt  ? 

The  Witness:  On  either  occasion  I  don't  believe 
I  actually  received  it.  I  ])elieve  the  manager  of  the 
store  actually  signed  for  it.  I  told  him  it  was  com- 
ing and  he  sig-ned  a  receiving  slip  and  paid  for  it. 

The  Court:  You  are  the  one  that  delivered  it 
to  the  defendant.  Didn't  you  deliver  it  to  the  de- 
fendant ? 

The  Witness:  He  came  to  the  store  and  picked 
it  up,  and  took  the  bills  and  from  that  he  reim- 
Imrsed  me. 

The  Court:     I  see. 

Q.  (By  Mr.  Bender) :  Did  Mr.  Ramsey  tell  his 
purpose  for  ordering  this?  A.     He  did  not. 

Q.  How  was  the  defendant  informed  or  advised 
that  the  shipment,  or  each  of  these  shipments  had 
been  received  by  yourself? 

A.  He  wasn't.  He  said  he  would  be  back.  He 
was  in  and  out  of  the  store,  and  he  said  it  was 
coming  in  the  morning  and  he  would  be  in  some- 
time during  the  day  and  pick  it  up. 

Q.     You  didn't  call  him  to  let  him  know? 

A.     No. 

Q.  Did  you  place  either  of  these  orders  with  the 
Peerless  Yeast  Company  ?  A.     I  did  not.  [85] 

Mr.  Bender:    You  may  cross-examine. 

Mr.  Lavine:     Xo  cross-examine. 

The  Court :  •  You  may  step  down. 

(Witness  excused.) 
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The  Court:     Call  your  next  witness. 
Mr.  Bender:     The  Government  calls  M.  F.  War- 
ner as  its  next  witness. 

M.  F.  WARNER 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     State  your  name  in  full,  please. 

The  Witness:     M.  F.  Warner. 

The  Clerk:     And  your  address? 

The  Witness:     429  Duchess  Drive,  Whittier. 

Direct  Examination 
By  Mr.  Bender: 

Q.     What  is  your  profession  or  occupation? 

A.  Investigator  for  the  Alcohol  &  Tobacco  Tax 
Division  of  the  Internal  Revenue  Service. 

Q.  Directing  your  attention  to  September  15, 
1955,  what  did  you  observe  on  that  date  with  refer- 
ence to  this  case? 

A.  Well,  on  September  15,  1955,  I  accompanied 
Investigator  Awrey 

Q.     Would  you  please  speak  a  little  louder? 

A.     to    the    premises    of    lOll-lOliyo    West 

223rd  Street  [86]  for  the  purpose  of  serving  a 
search  wari'ant. 

Q.  A|)])r()ximately  what  time  did  you  arrive,  if 
you  did,  at  the  premises  on  223rd  Street? 

A.     Approximately  12:20  or  12:30. 

Q.     By  the  way,  is  that  located  in  Hawthorne? 
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Q.     What  did  you  do  upon  arrival  ? 

A.  Investigator  Awrey  and  I  drove  in  the  east 
driveway,  which  was  the  driveway  to  the  large 
liouse.  As  we  were  approaching  the  front  of  the 
house  I  saw  a  man  in  the  front  yard  walking  along 
the  fence  towards  the  exit  of  the  east  driveway. 
I  approached  him  and  asked  him  if  he  lived  there 
and  he  said,  "No,  I'm  the  gardner." 

Q.  W}io  was  this  man  that  you  say  you  had  this 
conversation  with  ? 

A.  I  identified  myself  as  a  Federal  officer  and 
asked  him  his  name,  and  he  said  Ramsey.  At  that 
time  I  was  joined  by  Investigator  Awrey  and  I  told 
Mr.  Awrey  that  the  man  was  Milton  G.  Ramsey. 
Mr.  Awrey  handed  him  the  search  warrant  and  told 
him  w^hat  we  were  there  for  and  asked  him  to  read 
the  warrant,  which  he  did. 

We  then  entered  the  large  house  and  commenced 
our  search.  Shortly  therefater  I  left  the  large  house 
and  got  Investigator  Coughran.  He  returned  to  the 
house.  And  Mr.  AwTey  had  pre^dously  left.  Then 
I  left  and  approached  a  row  of  sheds  [87]  just 
north  of  a  small  dwelling  house. 

Q.  AYho  was  with  you  at  the  time  you  ap- 
proached the  sheds?  A.     I  was  by  myself. 

Q.     What  did  you  do  then? 

A.  At  almost  the  same  time  I  approached  the 
first  shed  door  I  was  joined  by  Investigator  Awrey. 
And  from  this  first  shed  there  was  emanating  a 
strong  odor  of  mash  or  distilled  spirits — alcohol. 
We  went  to  the  second  door  and  smelled  the  same 
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odor.  Then  we  went  farther  north  on  the  premises 
to  the  third  shed  and  again  smelled  this  odor.  We 
returned  to  the  first  two  sheds,  where  we  met  In- 
vestigator Jones  and  Investigator  Travis.  Investi- 
gator Travis  left  to  get  the  defendant  to  unlock 
these  two  sheds. 

The  defendant  returned  with  Investigator  Cough- 
ran  and  unlocked  the  first  shed,  and  I  saw  some 
50-gallon  barrels,  a  water  heater,  a  pump  and  a 
motor  and  some  sacks  of  sugar. 

Then  he  unlocked  the  second  shed  and  I  saw  two 
5-gallon  jugs  containing  a  brown  liquid  that  had 
the  appearance  of  w^hiskey.  W  w^ent  in  the  shed — 
by  that  I  mean  the  defendant,  Investigator  Awrey, 
Investigator  Coughran,  Investigator  Jones  and  my- 
self. Investigator  Awrey  took  a  gallon  jug  out  of 
some  cases  that  contained  the  same  colored  liquid, 
took  oif  the  cap,  smelled  it,  tasted  it  and  handed 
it  to  (vich  of  us.  I  smelled  it  and  it  had  the  appear- 
ance and  smell  [88]  of  Avhiskey.  Then  I  saw  two 
50-gallon  barrels  facing  each  other  that  had  three- 
quarter-inch  pipe  coming  out  of  the  end  of  the 
l^arrel  into  a  coil  and  back  into  the  barrel  with  a 
small  gas  burner  on  the  coil. 

I  then  informed  Ramsey  that — I  just  said,  "Well, 
I  know  now  why  you  had  such  good  color  to  it." 

And  he  said,  "Yes,  there  are  no  headaches  in 
that  stuff.   That's  good  stuff." 

I  also  asked  liini  at  that  time  how  long  he  bad 
been  operating — liow  long  tliis  operation  had  hvvn 
going  on,  and  he  said  al)ont  two  or  three  months. 
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Prior  to  that — that  was  after  he  was  arrested.  He 
was  arrested  before  any  of  this  questioning-  went 
on.  The  minute  he  was  arrested  and  we  identified 
the  stuff  as  to  what  we  thought  was  whiskey,  he 
says,  "This  entire  operation  is  mine  alone." 

Q.     By  "he'  who  do  you  mean? 

A.  Mr.  Ramsey.  He  says,  "I  know  what  you  are 
going  to  do,  and  I  want  an  inventory  of  everything 
that  you  seize  or  that  you  destroy  or  that  j^ou  take 
with  you."  And  he  showed  us — he  showed  me  a 
])laee  in  the  back  yai'd  by  a  pile  of  rocks  where  he 
would  like  for  us  to  destroy  the  apj)aratus,  the 
whiskey  and  everything  else  so  we  wouldn't  muss 
us  his  back  yard. 

He  and  Mr.  Awrey  then  left  to  check  this  othei' 
shed,  and  I  remained  in  this  building  with  Jones 
and  Coughran.  [89]  I  saw  Investigator  Coughran 
withdraw  a  sample  of  this  brown  liquid  from  one 
of  these  aging  barrels. 

Q.     Was  the  defendant  present  at  this  time? 

A.     No,  sir. 

Q.  Where  had  the  defendant  gone?  Did  you 
know  ? 

A.  He  went  with  Mr.  Awrey  to  unlock  this  other 
shed.  After  Coughran  had  withdraw^n  this  one  gal- 
lon jug  sample  from  the  barrel,  he  took  another 
gallon  jug  from  one  of  the  cases.  And  I  marked 
them  with  the  date,  my  initials,  where  each  one 
came  from,  and  Coughran  and  Jones.  And  then 
Investigator  Jones  placed  the  samples  in  the  truiik 
of  his  car. 
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Q.     Are  those  samples  in  court  today? 

A.     Yes,  sir. 

Q.  Would  you  like  to  point  them  out,  please,  and 
describe  what  they  are? 

A.  Government's  Exhibit  No.  2  is  the  bottle  that 
was  taken  from  one  of  the  cases,  because  I  took  my 
ring'  and  scratched  on  there  "cases." 

Q.     Which  ring-  do  you  speak  of? 

A.     It  is  the  ring  I  have  on. 

Government's  Exhibit  No.  1  contains  the  liquid 
that  was  withdrawn  from  the  50-gallon  aging  barrel. 

Q.  And  did  you  mark  that  one  in  the  same  man- 
ner? A.     Yes,  sir. 

Q.  What  was  later  done  with  the  two  exhibits 
for  [90]  identification? 

A.  Investigator  Coughran,  or  Investigator  Jones 
placed  them  in  this  empty  cardboard  case  and  placed 
them  in  the  trunk  of  his  car. 

Q.  Did  you  see  them  again  subsequent  to  that 
time  l3efore  you  saw  them  in  court? 

A.     Yes,  sir. 

Q.     When?  A.     The  following  morning. 

Q.  What  did  you  do,  if  anything,  with  either  or 
both  of  these  exhibits  for  identification? 

A.  I  withdrew  a  sample,  an  8-ounce  sample  from 
each  jug  for  transmittal  to  the  United  States  Chem- 
ist in  San  Francisco  for  analysis. 

Q.  And  were  each  of  these  samples  in  fact  trans- 
mitted to  the  United  States  Chemist  in  San  Fran- 
cisco? A.     Yes,  sir. 

Q.     By  whom? 


United  States  of  America  109 

(Testimony  of  M.  F.  Warner.) 

A.     By  Investigator  Awi*ey. 

Q.  Do  yon  know  when  they  were  transmitted  to 
San  Francisco?  A.     On  September  16,   1955. 

Q.  Were  you  present  at  the  time  that  they  were 
forwarded  ? 

A.  I  was  present  when  they  were  packed.  I 
didn't  [91]  actually  see  Mr.  Awrey  mail  them. 

Q.  Where  have  Government's  Exhibits  Nos.  1 
and  2  ])een  since  the  samples  were  removed  from 
each  of  them? 

A.  They  have  been  in  the  safe  at  Room  850,  417 
South  Hill  Street,  Los  Angeles. 

Q.     Until  they  were  brought  into  court  today? 

A.     Yes,  sir. 

Q.  Now,  go  back,  if  you  will,  Mr.  Warner,  and 
pick  up  your  testimony  concerning  what  you  saw 
and  did  after  you  participated  in  the  o]:)taining  of 
these  samples  at  the  Ramsey  residence. 

A.  Shortly  thereafter  I  went  out  of  the  iDuilding 
and  saw  Investigator  Awrey  and  the  defendant  in 
a  conversation  down  by  this  other  Imilding,  and  I 
went  down  there  and  Mr.  Awrey  had  this  copper 
pot  that  he  had  found  and  a  steel  drmn  that  con- 
tained a  coil.  I  didn't  hear  any  of  the  conversation 
at  that  time. 

Then  I  went  back  to  the  shed  where  we  found 
these  distilled  spirits  and  Mr.  Ramsey  came  up  to 
me  and  asked  me  if  \u'  could  go  in  the  house  and 
change  his  clothes,  and  T  told  him  that  he  could. 

Q.     Did  he  then  leave?  A.     Yes. 

Q.     The  next  time  you  saw  him  was  he  dressed 
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in  different  attire  than  he  was  dressed  in  when  he 

asked  to  ,^o  in  [92]  and  change?  A.     Yes,  sir. 

Q.  What  was  he  dressed  in  when  you  first  saw 
him?  A.     As  I  recall,  a  shirt  and  slacks. 

Q.  What  was  he  dressed  in  after  he  returned 
from  the  house?  A.     Suit  and  tie,  sport  shirt. 

Q.     Approximately  how  long  was  he  in  the  house  ? 

A.  I  don't  recall  hecause  I  left  the  premises  at 
that  time  to  get  some  film  and  flash  bulbs  to  photo- 
graph the  entire  operation. 

Q.  Did  you  then  return  and  photograph  the  en- 
tire operation?  A.     Yes,  sir. 

Mr.  Lavine:  Your  Honor,  may  we  approach  the 
bench  on  a  matter? 

The  Court:    Yes. 

(Whereupon  the  proceedings  were  had  out 
of  the  presence  of  the  jury  and  the  defendant.) 

Mr.  Lavine:  The  Government  has  submitted  to 
me  a  number  of  photographs  that  were  taken  and 
about  w^hich  he  is  going  to  ask  this  witness  ques- 
tions, and  each  of  the  photographs  has  a  lot  of 
wnting  on  the  back  that  is  improper;  and  aside 
from  my  basic  objection  that  these  were  taken  not 
in  accordance  with  any  search  warrant  but  were 
taken  in  violatiou  of  [93]  the  Fourth  and  Fifth 
Amendments,  the  things  that  are  on  the  back,  if 
they  are  passed  over,  and  I  know  jurors  have  a 
habit 

The  CouT't:     Have  you  copies  of  th(>m? 
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Mr.  Bender:  No,  sir.  If  I  had  known  of  this  I 
could  have  had  copies. 

The  Court:  Well,  you  can  get  copies  over  the 
night  recess,  can't  you'? 

Mr.  Bender:     I  don't  know  if  we  can. 

The  Court :     Or  you  can  have  these  photogTaphed. 

Mr.  Bender:     The  film  went  to  Washington. 

The  Court:  You  can  have  these  photographs 
photographed. 

Mr.  Bender :  All  right,  your  Honor.  I  think  that 
is  a  good  suggestion. 

The  Court:  The  writing  on  the  back  is  inadmis- 
sible and 

Mr.  Bender:  Well,  the  writing  on  the  back,  it 
is  Government's  position,  is  descriptive.  But  we 
could  have  the  clerk  2)aste  some  heavy  paper  over 
the  writing. 

The  Court:  But  the  jury  up  there  would  be 
looking  at  it. 

Mr.  Bender:  It  isn't  our  purpose  that  they 
would  read  anything  on  the  back. 

The  Court:  Well,  you  had  better  have  copies 
made  of  these  over  the  night  recess. 

Mr.  Bender:  Should  we  conclude  the  Govern- 
ment's questioning  of  this  witness  ?  [94] 

The  Court:  Except  for  these  photographs.  It  is 
pretty  near  the  time  for  taking  a  recess. 

Mr.  Bender :    What  time  do  you  take  your  recess  ? 

The  Court:     About  4:00  o'clock. 
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(Whereupon  the  following  proceedings  were 
had  in  the  presence  of  the  jury  and  the  de- 
fendant.) 

Q.  (By  Mr.  Bender) :  Mr.  Warner,  upon  your 
return  to  the  Ramsey  residence  what  did  you  do  ? 

A.  I  photographed  everything  that  we  seized 
and  was  eventually  destroyed. 

Q.  And  what  were  the  other  investigators  doing 
at  the  time  that  you  were  making  these  photo- 
graphs ? 

A.  Well,  I  think  Investigators  Coughran  and 
Jones  were  completing  their  inventory.  And  I  think 
Investigator  Travis  was  in  the  house.  I  don't  recall 
where  Mr.  Awrey  was. 

Q.     Was  Mr.  Linder  there?  A.     No,  sir. 

Q.     AVlien  did  Mr.  Linder  arrive? 

A.     Ho  arrived  at  about  2:00  o'clock. 

Q.  When  Mr.  Linder  arrived  did  you  have  any 
conversation  with  him  concerning  the  samples  which 
were  obtained  earlier  by  Jones,  yourself  and 
Coughraii?  A.     No,  sir. 

Q.  When  the  samples  were  obtained  earlier  was 
the  defendant  present?  [95] 

A.    Not  that  I  recall. 

Q.  What  occurred  then  after  your  return  and 
while  you  were  taking  these  photogTaphs?  Did  any- 
thing fui'ther  occur? 

A.  Well,  after  I  had  completed  the  taking  of  the 
y)ictnros  of  everything,  we  began  to  destroy  all  the 
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distilled  spirits,  barrels,  the  sugar,  the  malt,  every- 
thing that  we  could  connect  with  the  operation. 

Q,     Where  did  you  go  then? 

A.  Then  I  took  photogi-aphs  of  all  the  destroyed 
property. 

Q.  And  after  you  took  the  })liotogTaphs  where 
did  }■  ou  go  ?   What  did  you  do  ? 

A.  After  everything  had  been  destroyed,  why,  I 
prepared  an  inventory  from  notes  and  from  other 
information  that  the  other  investigators  gave  me. 

Q.  '^By  everything  destroyed,"  do  you  mean 
Government's  Exhibits  No.  1  and  No.  2  for  identi- 
fication? A.     Yes,  sir. 

Q.     You  mean  they  were  destroyed? 

A.     No,  sir;  everything  but  those. 

Q.  At  about  what  time  did  you  ]ea^'e  the  Ramsey 
premises  on  that  date? 

A.     I  Avould  say  at  3:30. 

Q.     Did  you  return  later  that  day? 

A.    Yes.  [96] 

Q.     About  what  time  did  you  return? 

A.     Sometime  after  6:00  o'clock. 

Q.     Was  anyone  with  you  when  you  returned? 

A.     Yes,  sir.  Investigator  Coughran. 

Q.  What  was  the  purpose  of  your  returning  to 
the  premises? 

A.  We  returned  to  Los  Angeles  from  the  prem- 
ises at  1011-10111/2  West  223rd  Street  and  there  was 
some  conversation  about  missing  bottles,  missing 
samples.  We  returned  to  these  premises  to  look  for 
these  two  bottles. 
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Q.     AYliieh  tAvo  bottles? 

A.  The  two  bottles  that  were  supposed  to  be 
missing. 

Q.  Was  anyone  at  the  Ramsey  premises  at  the 
time  that  you  returned?  A.     Yes,  sir. 

Q.     In  the  evening?  A.     Yes,  sir. 

Q.     Who  was  there? 

A.  The  defendant,  his  wife,  one  man  that  I  can 
identify  as  William  Warren,  and  I  think  two  other 
unidentified  people. 

Q.  Did  you  have  any  conversation  with  the  de- 
fendant at  that  time?  A.     I  did. 

Q.     What  did  you  say  and  what  did  he  say? 

A.  I  asked  him  if  the  shed  where  these  si)irits 
were  [97]  found  originally  was  locked,  and  I  asked 
Mr.  Ramsey  if  he  would  unlock  the  shed,  and  he 
did.  We  went  in  and  looked  ai'ound  and  failed  to 
find  any  two  jugs  of  liquid.  We  came  out  and  I 
thanked  him,  and  then  we  left. 

Q.  Y^ou  didn't  find  the  samples  that  Investigator 
Linder  had  taken  ?  A.     I  didn't  find  anything. 

Mr.  Bender:  Your  Honor,  at  this  time  the  Gov- 
ernment would  conclude  its  direct  examination  of 
this  witness  but  for  the  photographs  which  we  have 
discussed  at  the  bench. 

The  Court:  Well,  it  is  4:00  o'clock,  and  we  have 
had  a  long  afternoon.  I  think  we  will  take  our  re- 
cess for  the  day. 

Ladies  and  gentlemen  of  the  jury,  we  are  about 
to  take  another  recess.  Again  it  is  my  duty  to  ad- 
monish von  not  to  discuss  this  case  with  anvone  and 
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not  to  allow  anyone  to  discuss  it  with  you;  not  to 
formulate  or  express  any  opinion  as  to  the  rights 
of  the  parties  until  this  case  has  finally  been  sub- 
mited  to  you.  That  means  when  you  get  home 
tonight  that  you  are  not  to  discuss  this  case  with 
your  immediate  family.  You  are  not  to  discuss  the 
ease  with  anj^one.  Wait  mitil  the  case  is  over  with 
and  then  you  can  talk  about  it  all  you  want  to.  But 
until  this  case  has  been  finally  su])mitted  to  you  for 
your  decision  you  are  not  to  express  any  opinion 
and  you  are  not  to  talk  the  matter  over  with  any- 
body. [98] 

With  that  admonition  we  will  now  recess  until 
10:00  o'clock  tomorrow  morning. 

(Whereupon  a  recess  was  taken  until  10:00 
o'clock  a.m.  of  the  following  day,  Wednesday, 
December  21,  1955.)  [99] 

Wednesday,  December  21,  1955—10:00  A.M. 

The  Clerk:  Case  No.  24515,  United  States  of 
America  vs.  Milton  Grady  Ramsey. 

Mr.  Bender:     Ready,  your  Honor. 

Mr.  Lavine:     Ready,  your  Honor. 

Tlie  Court:  Is  it  stipulated  that  the  jury  is  pres- 
ent and  in  the  box  ? 

Mr.  Bender:  So  stipulated,  your  Honor.  And 
the  defendant  is  present  in  court. 

Mr.  Lavine:     So  stipulated. 

The  Court:     You  may  proceed. 

Mr.  Bender:     Your  Honor,  Mr.  Warnei'  was  on 
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the  stand  yesterday  afternoon  at  the  close  of  the 
proceedings.  May  he  resume  the  stand  at  this  time  •? 

The  Court:    Mr.  Warner,  come  forward. 

Mr.  Lavine:  Your  Honor,  may  the  record  show 
that  I  am  handing  proposed  instructions  and  copies 
to  the  Court — the  originals  to  the  Court. 

And  I  am  going  to  examine  some  pictures,  if  I 
may. 

The  Court:  Do  you  want  the  reporter  to  get 
what  you  are  saying? 

Mr.  Lavine :     Yes,  your  Honor. 

The  Court:     Well,  you  will  have  to  speak  up. 

Mr.  Lavine:  I  will  speak  out  louder,  your 
Honor.  [102] 

Mr.  Bender:  I  don't  know^  how  your  Honor 
would  prefer  to  handle  this.  We  have  approxi- 
mately 15  ])hotographs  which  the  Government  in- 
tends to  introduce  in  evidence. 

The  Court:  It  doesn't  make  any  difference  to 
me.  Ask  the  clerk. 

The  Clerk:  It  doesn't  make  any  difference.  Do 
you  want  to  offer  them  all  or  each  one  separately"? 

Mr.  Bender:  I  believe  separate  exhibits  would 
be  better.  Then  we  can  refer  to  them  by  exhibit 
number. 

The  Court:  It  may  be  marked  for  identification 
only. 

The  Clerk:  Government's  Exhibit  3  for  identi- 
fication. 

(The  exhibit  referred  to  was  marked  Plain- 
tiff's Exhibit  3  for  identification.) 
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Mr.  Bender:     Would  you  hand  it  to  the  witness? 
Mr.  Lavine:     May  we  approach  the  bench,  your 
Honor? 

The  Court:     Yes. 

(Whereupon,  the  following;  proceedings  were 
had  outside  the  hearing-  of  the  jury  and  the 
defendant:) 

Mr.  Lavine:  May  it  please  the  Court,  with  re- 
spect to  these  photographs  now  we  object  to  the  use 
in  evidence  of  any  of  these  photographs  at  this  time 
for  the  reason  that  the  testimony,  as  it  now^  appears, 
is  that  there  was  nothing  found  in  the  house  and 
that  the  search  warrant  which  was  testified  to  was 
a  search  w^arrant  for  the  two  houses,  the  two  given 
house  addresses.  There  is  nothing  in  the  search  war- 
rant which  [103]  would  give  authority  for  the 
search  of  a  garage  which  was  locked  and  se])a7'ate 
from  the  house  and  from  which  these  photographs 
now  purport  to  show  ])ictures  of  things  from  that 
garage,  which  were  not  expressed  in  any  search 
warrant.  Therefore,  any  photographs  of  the  same 
would  be  in  violation  of  the  Fourth  and  Fifth 
Amendments  of  the  Constitution  and  Rule  41  of  the 
Federal  Rules  for  the  District  Court  of  the  United 
States  and  all  its  provisions. 

Now,  last  night  T  spent  some  time 

The  Court :     Just  make  your  motion. 

Mr.  Lavine:  That  is  my  objection  to  the  intro- 
duction of  any  evidence,  your  Honor. 

The  Court:     Overruled. 

Mr.  Lavine:     And  may  T  add,  so  the  record   is 
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clear,  that  of  course  photographs  would  be  second- 
ary evidence  of  original  articles,  and  under  the  au- 
thorities, Silverthorne  Lumber  Co.  vs.  United 
States,  I  object  to  secondary  evidence. 

The  Court:     Overruled. 

Mr.  Lavine :  I  want  to  clear  up  one  thing  I  said 
yesterday  on  the  record,  your  Honor.  I  believe  your 
Honor  and  I  think  counsel  assumed  that  I  took  the 
position  that  the  search  warrant  was  valid  for  the 
officers  to  go  on  the  premises  on  the  basis  of  the 
search.  I  believe  it  was  valid  for  them  to  go  into  the 
house  or  houses  in  the  search  but  not  in  the  garage, 
which  was  separate  and  apart  from  the  houses. 
I  [104]  wanted  to  make  my  position  clear  on  that 
point.  And  I  have  objected  on  that  ground. 

The  Couii::     The  objection  is  overruled. 

Mr.  Lavine:  May  it  be  understood  that  I  have 
a  running  objection  to  all  of  this  testimony  on  the 
photographs  ? 

The  Court :  You  may  have  a  running  objection 
to  that  line. 

Mr.  Lavine:     On  the  grounds  specified. 

The  Court :     Yes. 

(Whereupon,  the  following  proceedings  were 
had  in  tlie  presence  and  hearing  of  tlie  jury 
and  the  defendant : ) 
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a  witness  called  on  behalf  of  the  plaintiff,  having 
been  previously  sworn,  resumed  the  stand  and  tes- 
tified further  as  follows: 

Direct  Examination 
(Continued) 
Mr.   Bender:     I  see  that  the   clerk   has   handed 
Government's  Exhibit  No.  3  for  identification  to  the 
witness. 
By  Mr.  Bender: 

Q.  Mr.  Warner,  have  you  examined  Govern- 
ment's Exhibit  No.  3  for  identification? 

A.     Yes,  sir. 

Q.  Is  this  one  of  the  photographs  which  you 
testified  yesterday  that  you  took  of  the  Ramsey 
premises  on  September  15,  1955? 

A.    Yes,  sir.  [105] 

Q.     What  is  it  a  picture  of? 

A.  It  is  a  picture  of  the  west  side  of  the  large 
Jiouse  at  1011  East  223rd  Street. 

Mr.  Bender:  The  Government  offers  this  in  evi- 
dence as  Exhibit  No.  3. 

Mr.  Lavine:  I  object  to  it  on  the  grounds  here- 
tofore stated;  violation  of  the  Fourth  and  Fifth 
Amendments  to  the  Constitution  of  the  United 
States  and  Section  41  of  the  Rules  of  the  Federal 
District  Court  of  the  United  States. 

The  Court:     Overruled. 

The  Clerk:     Exhibit  No.  3  in  evidence. 

(The  exhibit  referred  to,  marked  Plaintiff' 's 
Exhibit  3,  was  received  in  evidence.) 
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Mr.  Bender:  Have  you  examined  all  the  photo- 
graphs ? 

]\Ir.  Lavine :  I  have  examined  all  of  them.  In  the 
interest  of  time  I  will  make  the  same  objection  to 
each  of  them. 

The  Court:     Same  objection;  same  ruling. 

Mr.  Bender:  Will  you  mark  each  one  in  order 
then? 

The  Clerk:  Government's  Exhibits  4  to  17,  in- 
clusive, for  identification. 

(The    exhibits    referred    to    were    marked 
Plaintiff's  Exhibits  4  to  17  for  identification.) 

Mr.  Bender:  Would  you  please  place  the  pro- 
posed exhibits  before  the  witness? 

(Whereupon,  the  documents  were  placed  be- 
fore the  witness.)  [106] 

Q.  (By  Mr.  Bender) :  Mr.  Warner,  would  you 
examine  Government's  proposed  Exhibits  Nos.  4 
through  17  which  have  been  placed  before  you  and 
which  have  been  marked  for  identification  only. 

Have  you  examined  the  proposed  Government's 
exhibits  which  have  been  placed  before  you? 

A.     Yes,  sir. 

Q.  ])o  each  of  those  proposed  exhibits  portray 
or  are  they  reproductions  of  the  photogra])hs  which 
you  took  of  the  premises  of  the  Ramsey  residence 
on  September  15,  1955?  A.     Yes,  sir. 

^Tr.  IJeTuler:  ^Vho  Government  offers  Govern- 
ment's Exhibits  for  identification  Nos.  4  through  17 
into  evidence. 
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The  Court:     They  may  be  received  in  evidence. 

Mr.  Lavine:  May  it  be  understood  that  I  have 
my  objection. 

The  Court :     Same  objection ;  same  ruling. 

(The  exhibits  referred  to,  marked  Plain- 
tiff's Exhibits  4  through  17,  were  received  in 
evidence.) 

Mr.  Bender:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Lavine: 

Q.  Mr.  Warner,  you  made  out  an  inventory  of 
the  various  articles  that  you  photographed,  did  you 
not  ?  A.     Yes,  sir.  [107] 

Q.  And  what  time  did  you  make  out  this  inven- 
tory? A.     At  about  3:15. 

Q.  That  was  after  all  the  investigation  had  been 
made  and  everything  was  destroyed? 

A.     Yes,  sir. 

Q.  Was  Mr.  Linder  on  the  premises  at  that 
time?  A.     Yes,  sir. 

Q.     How  long  had  he  been  there? 

A.     Approximately  an  hour  and  15  minutes. 

Q.  When  this  inventory  was  made  out  somebody 
called  out  these  items,  did  they  not  ? 

A.  No.  To  qualify  that,  the  distilled  spirits,  the 
sugar,  the  malt,  the  hose  and  the  hydrometer,  the 
thermometer,  they  had  all  been  listed  on  separate 
pieces  of  paper  by  Investigator  Coughran  and  In- 
vestigator Jones. 

Q.     Those  you  copied,  did  you? 
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A.     Yes,  sir,  on  that  inventory. 

Q.  The  rest  of  the  things  there  were  called  out, 
is  that  correct"? 

A.  The  things  that  were  called  out  was  that  I 
wanted — they  had  down  one  pump,  one  motor,  and 
I  wanted  the  serial  number  of  the  pump,  the  make 
of  the  motor,  the  serial  number,  if  it  had  it,  and  the 
horsepower.  I  think  Investigator  Jones  called  that. 
I  also  had  them  call  the  motor  numbers  off  of  the 
1955  Ford  and  the  1953  Plymouth.  [108] 

Q.     Now,  how  about  the  gallons  of  liquid? 

A.     It  was  handed  to  me  as  40  gallons. 

Q.     By  whom? 

A.  This  inventory — I  think  investigator  Cough- 
ran  had  the  distilled  spirit  inventory. 

Q.  It  was  handed  to  you  as  40  gallons  and  you 
put  down  40  gallons,  isn't  that  right? 

A.     Yes,  sir. 

Q.  And  when  did  you  strike  out  "40"  and  put  in 
the  figures  "38"? 

A.  At  that  time,  because  I  forgot  the  two 
samples. 

Q.     I  see.  And  had  you  initialed  the  two  samples? 

A.     Did  I  initial  the  two  samples? 

Q.     Yes.  A.    Yes,  sir. 

Q.     Did  you  initial  the  two  caps? 

A.     No,  sir. 

Q.     Did  Officer  Linder  initial  the  caps? 

A.     1  didn't  see  Officer  Linder  take  any  samples. 

Q.  I  see.  When  you  changed  the  "40"  to  "38" 
on  the  inventory  did  you  call  it  out  to  somebody? 


United  States  of  America  123 

(Testimony  of  M.  F.  Warner.) 

A.     No. 

Q.  Did  you  take  the  two  gallons  that  were  sup- 
posedly retained? 

A.     Did  I  take  the  original  two  samiDles?  [109] 

Q.     Yes. 

A.     No.  Investigator  Coughran  took  the  samples. 

Q.     You  didn't.  Did  you  see  him  take  them? 

A.     Yes,  sir. 

Q.     Where  were  those  two  samjoles  located? 

A.     At  the  time  he  took  them? 

Q.     Yes. 

A.  He  took  one  gallon  sample  from  a  50-gallon 
barrel  and  another  gallon  from  a  case. 

Q.     Were  they  different  colors? 

A.     No,  they  were  practically  the  same. 

Q.  Well,  did  you  notice  whether  one  was  lighter 
and  the  other  darker? 

A.     Not  particularly,  no. 

Q.  Where  was  the  case  that  you  are  referring 
to?  A.     It  was  in  the  shed  with  the  barrel. 

Q.     And  where  was  the  other  50-gallon  .jug? 

A.    50-gallon  jug? 

Q.     Or  5-gallon  jug? 

A.     They  were  in  the  same  room. 

Q.     In  the  same  room?  A.     Yes,  sir. 

Q.  Well,  now,  how  many  of  you  officers  were 
there  at  the  time? 

A.  At  the  time  these  samples  were  taken  Inves- 
tigator [110]  Jones,  Coughran  and  myself. 

Q.     Where  was  Linder? 

A.     Linder  wasn't  there. 
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Q.     Was  there  another  officer  on  this  ease? 

A.     There  were  two  more. 

Q.     A¥here  were  they*? 

A.  Investigator  Awrey  was  at  the  back  of  the 
premises  with  the  defendant  and  Investigator 
Travis  was  in  the  house. 

Q.  I  see.  Now,  this  inventory  that  I  show  you, 
is  that  in  your  handwriting?  A.     Yes,  sir. 

Q.  And  the  signature  below.  I  can^t  read  the 
first  part  of  it.  Is  that  in  your  handwriting? 

A.     Yes. 

Q.     What  is  the  first  word  there? 

A.     "M.  F." 

Q.     M.  F.?  A.     Yes,  sir. 

Q.  Now,  the  change  that  you  made,  you  put 
down  ^'40  gallons"  in  the  inventory  as  being  de- 
stroyed on  the  premises,  is  that  correct,  first? 

A.     Yes,  sir. 

Q.  And  then  you  struck  out  "40"  and  put  down 
"38"  is  that  correct?  A.     Yes,  sir.  [Ill] 

Q.  Now,  about  how  long  after  you  put  down  the 
40  did  you  change  that  to  38? 

A.     Well,  I  would  say  right  after  1  put  it  down. 

Q.     You  mean  right  there  on  the  premises  i 

A.     Oh,  yes,  sir. 

Q.  You  didn't  change  that  in  the  office  aft(^r  you 
got  back  to  the  office?  A.    No,  sir. 

Q.  Did  you  pour  out  or  assist  in  the  ])ouring  out 
of  the  38  gallons? 

A.     As  I  recall  I  broke  up  a  few  jugs,  yes,  sir. 

Q.     Well,  when  you  left  did  you  observe  that  all 
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the  jugs  that  you  saw  and  had  photographed  were 

broken  up?  A.    All  but  two. 

Q.     I  see.  Now,  what  time  did  you  leave? 

A.     Approximately  3:30. 

Q.     Did  the  other  officers  leave  at  the  same  time? 

A.  I  believe  Mr.  Awrey  and  I  w^ere  the  last  ones 
to  leave.  I  think  Jones  and  Travis  left  first  and 
then  Coughran  and  then  Linder  and  then  Mr. 
Awrey  and  I.  He  and  I  were  the  last  ones  to  leave. 

Q.     Who  was  last  besides  you? 

A.     Mr.  Awrey. 

Q.     But  you  two  left  at  the  same  time? 

A.     Yes,  sir.  [112] 

Q.  Now,  none  of  these  articles  that  you  de- 
stroyed were  found  in  the  two  houses,  were  they? 

A.     No,  sir. 

Q.  And  all  of  the  articles  that  you  found  or  de- 
stroyed were  in  this  garage,  is  that  correct? 

A.     They  were  in  the  three  sheds. 

Q.  Or  the  three  sheds.  And  those  sheds  were 
locked,  were  they  not  I  A.     Yes,  sir. 

Q.  And  did  you  tell  the  defendant,  or  did  you 
hear  someone  tell  the  defendant  that  unless  the 
sheds  were  unlocked  that  you  would  have  to 
break  in?  A.     No,  sir. 

Q.  Now,  you  didn't  see  any  of  these  articles  in 
operation,  did  you  ?  A.     No,  sir. 

Q.     Did  you  taste  any  of  the  liquid  ? 

A.     No,  sir. 

Q.  The  breaking  up  process  consisted  of  smash- 
ing these  bottles,  did  it  not A.     Yes,  sir. 
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Q.     and  emptying  the  contents'? 

A.     Yes,  sir. 

Q.  And  the  smashing-  up  of  the  barrels,  is  that 
cori-ect  I 

A.  The  barrels,  the  copper  pot,  the  hoses,  the 
motor,  [113]  the  pump — all  of  it. 

Q.     Did  you  have  a  hatchet  with  you? 

A.     No,  sir,  I  didn't. 

Q.     What  did  you  use  to  smash  up  the  barrels'? 

A.  Well,  as  I  recall,  there  was  a  sledge  hammer 
and  an  ax  and  a  pick  ax. 

Q.     Did  you  have  those  with  you? 

A.     No,  sir. 

Q.  Now,  you  never  at  any  time  had  a  search 
warrant  to  go  into  the  garage,  did  you'? 

A.  The  search  warrant  was  for  1011,  lOlli/o 
West  223rd  Street,  Torrance. 

Q.  You  never  at  any  time  had  any  specific 
search  warrant  for  the  garage,  did  you,  describing 
the  garage  or  its  contents'? 

A.     Not  describing  the  garage,  no,  sir. 

Q.  And  when  you  went  out  to  the  garage  the 
garage  doors  were  locked,  isn't  that  correct? 

A.     Yes,  sir. 

Q.  And  each  of  these  three  buildings  was 
locked?  A.     Yes,  sir. 

Q.  And  you  had  no  search  warrant  for  any  one 
of  these  three  buildings  specifically  describing 
them,  is  that  correct?  A.     That's  right. 

Q,  Do  you  have  tlu^  other  copy  of  the  other  in- 
ventory [114]  that  you  copied  this  inventory  from? 
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A.     Yes,  sir. 

Q.     Could  I  see  it? 

A.     Yes,  sir.  Do  you  want  to  take  it  out? 

Q.  Yes.  What  I  am  referring  to  here  is  the 
original  of  the  copy  that  you  gave  to  the  defend- 
ant. A.    Yes,  sir. 

Q.  What  I  am  referring  to  is  not  the  original, 
but  you  testified  here  a  little  while  ago  that  you 
made  some  copies,  that  you  copied  certain  of  this 
data  from  another  document.  Now,  that  is  what  I 
am  asking  you. 

A.  No,  sir.  All  they  had  was  some  gallons  of 
whiskey,  so  much  this  and  so  much  of  that  on  three 
or  four  sheets  of  paper,  and  I  Avanted  to  make  an 
itemized  inventory  showing  where  it  was  taken 
from,  what  was  taken,  and  Mr.  Ramsey  would  sign 
it  and  I  would  sign  it  and  he  would  get  a  copy  of  it. 

Q.  But  3"ou  don't  have  the  other  data  from 
which  you  said  you  made  this  copy,  is  that  correct? 

A.    No,  sir. 

Q.  Do  any  of  the  other  officers,  to  your  knowl- 
edge, have  that  data? 

A.     Not  to  my  knowledge. 

Q.  Have  you  ever  seen  it  since  the  time  that  you 
made  the  copies?  A.     No,  sir.  [115] 

Mr.  Lavine:     That  is  all,  your  Honor. 
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Redirect  Examination 
By  Mr.  Bender: 

Q.  Mr.  Warner,  was  this  search  warrant  for  the 
entire  premises'? 

Mr.  Lavine:  I  object  to  that  as  calling  for  a 
legal  conclusion  of  the  w-itness,  your  Honor. 

Mr.  Bender:  Your  Honor,  counsel  has  asked  if 
it  was  for  the  garage.  That  is  the  same  thing.  It 
calls  for  a  conclusion. 

The  Court:  I  have  just  been  wondering — let  me 
see  the  search  warrant. 

(Whereupon,  the   document  was  handed  to 
the  Court.) 

Well,  the  search  warrant  says  "*  *  *  premises 
known  as  1011  &  1011i/>  223rd  St.,  Torrance,  Cali- 
fornia." 

It  doesn't  say  "a  building,"  It  says  "the 
premises. ' ' 

Now,  I  live  at  2700  Monterey  Road.  It  is  on  a  lot. 
Where  do  I  live?  Do  I  live  on  the  entire  lot  or  just 
in  the  house  ? 

Mr.  Lavine :  Well,  your  Honor,  the  cases  distin- 
guish  

The  Court:     Where  are  your  authorities? 

Mr.  Lavine:  I  have  been  researching  them  last 
night,  and  I  want  to  give  your  Honor  some  of  them. 

Tlie    Court:     Tlic    objection    is    overruled.    You 
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may  answer.  I  think  when  it  says  ''premises"  it 

means  all  the  premises  and  [116]  not  just  the  house. 

Mr.  Bender:     Do  you  recall  the  question? 

The  Witness:     No. 

Mr.    Bender:     Would    you    read    the    question, 
please  ? 

(Question  read.) 

The  Witness:     Yes,  sir. 
Mr.  Bender:     No  further  questions. 
Mr.  Lavine:     I  have  no  questions. 
Just  a  minute.  I  do  have  a  question. 

Recross-Examination 
By  Mr.  Lavine: 

Q.  Do  you  know  the  difference  between  a  house 
and  a  garage?  A.     Yes,  sir. 

Q.  And  when  you  first  made  this  search  you 
went  into  the  house,  did  you  not? 

A.    Yes,  sir. 

Q.  And  that  was  what  your  search  was  directed 
to,  wasn't  it? 

A.  No,  sir.  The  search  was  directed  to  the 
premises. 

Q.  Well,  you  w^ent  into  each  of  the  houses  first, 
did  you  not  ?  A.     I  went  into  one  house. 

Q.  And  one  of  your  fellow  officers  went  into  the 
other  house?  [117] 

A.     Yes,  sir,  I  believe  he  did. 

Q.  You  found  no  liquor  in  either  of  the  houses, 
did  you,  or  any  spirits? 
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A.     I  found  nothing  in  the  large  house. 
Mr.  Lavine :     That  is  all. 
The  Court:     You  may  step  down. 

(Witness  excused.) 

The  Court :     Call  your  next  witness. 

Mr.  Bender:  The  Government  would  like  to  re- 
quest the  Court  to  dismiss  witness  Bumpass  who 
testified  yesterday. 

The  Court:     Any  objection? 

Mr.  Lavine :     No  objection. 

The  Court:     He  may  be  excused. 

Mr.  Bender:  Mr.  Awrey  is  ill  today  and  may 
not  return. 

Mr.  Lavine:     1  have  no  objection. 

Mr.  Bender:     Thank  you. 

The  Government  will  call  as  its  next  witness 
George  Crane. 

GEORGE  D.  CRANE 
called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  sworn,  was  examined  and  testified  as  follows: 

The  Clerk :     State  your  name. 

The  Witness:     George  D.  Crane,  C-r-a-n-e. 

Direct  Examination 

By  Mr.  Bender: 

Q.  Mt*.  Crane,  what  is  your  i)rofession  or  occu- 
pation? [lis] 

A.     I  am  a  chemist  and  a  chemical  engineer. 
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Q.     For  how  long  have  you  been  a  chemist? 

A.     Since  1923. 

Q.  Are  you  employed  by  the  Government  at  the 
present  time?  A.    Yes,  sir. 

Q.  For  how  long  have  you  been  so  employed  by 
the  Government?  A.     Since  1932. 

Q.     As  a  chemist? 

A.    Chemist  and  field  officer. 

Q.  Have  you  had  any  experience  with  the  con- 
trol of  brandy  distilleries?  A.     Yes,  sir. 

Q.     What  experience  have  you  had? 

A.  For  several  years  I  was  the  officer  in  charge 
in  control  of  the  production,  construction  and  effi- 
ciency of  all  of  the  brandy  and  distilled  spirits  stills 
in  the  Southern  California  area. 

Q.  Have  you  had  occasion  to  make  prior  analy- 
sis of  the  alcoholic  content  of  liquids? 

A.    Yes,  sir. 

Q.  Can  you  estimate  approximately  how  many 
analyses  you  have  made  in  your  experience  as  a 
chemist  ? 

A.  Well,  it  would  be  thousands,  I  presume.  I 
have  [119]  no  recollection  exactly. 

Q.     More  than  hundreds,  anyway? 

A.    Definitely,  yes,  sir. 

Q.  Directing  your  attention  to  September  of 
1955,  in  that  month,  did  you  receive  any  samples 
from  the  Alcohol  &  Tobacco  Tax  Department  of 
Los  Angeles,  California?  A.     Yes,  sir. 

Q.     Do  you  have  those  with  you? 

A.     Yes,  sir. 
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Mr.  Bender:     May  I  see  them? 

(Whereupon,    the    articles    were    given    to 
counsel.) 

Mr.  Lavine:  Counsel,  at  the  appropriate  time 
I  would  like  to  take  him  on  voir  dire. 

Mr.  Bender:     This  is  an  appropriate  time. 

The  Court:     On  his  qualifications? 

Mr.  Lavine:     Yes,  your  Honor. 

The  Court:     All  right. 

Mr.  Lavine:     Are  you  a  licensed  chemist? 

The  Witness:  No,  sir.  I  know  of  no  such  term, 
sir. 

Mr.  Lavine:  Well,  do  you  hold  any  degrees  in 
chemistry  ? 

The  Witness:     Yes,  sir. 

Mr.  Lavine:     Where  from? 

The  Witness:  From  the  Army  Institution  of 
Technology,  Chicago,  Illinois. 

Mr.  Lavine:  You  said  that  you  had  made  inves- 
tigations [120]  of  s])irits.  What  kind  of  spirits  have 
you  made  investigations  of? 

The  Witness:  Well,  I  presume  most  all  kinds 
of  alcoholic  spirits  in  existence,  sir;  used  in  this 
country  anyway. 

Mr.  Lavine:  Well,  have  you  made  them  of  any 
produced  in  any  foreign  countries? 

The  Witness:     Yes,  sir. 

Mr.  Lavine:     And  what  do  you  call  the  spirits? 

The  Witness:     What  do  you  call  spirits? 

Mr.  Lavine:     Yes. 

The  Witness :    Well,  spirits  is  a  mixture  of  ethyl 
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alcohol,  water,  and  sucli  congenerics  as  may  have 
been  produced  during  the  fermentation  and  distilla- 
tion of  the  alcohol. 

Mr.  Lavine:     Well,  is  3.2  per  cent  a  spirit? 

The  Witness:  It  is  not  considered  a  spirit,  as 
far  as  the  law  is  concerned,  I  believe,  unless  it  is 
produced  at  a  premises  which  has  a  still  in  connec- 
tion therewith. 

Mr.  Lavine:     But  it  is  a  spirit,  is  that  correct? 

The  Witness:     Yes,  sir.  It  has  alcohol  in  it. 

Mr.  Lavine :  In  other  words,  any  substance  that 
has  alcohol  in  it  is  a  spirit? 

The  Witness:  Anything,  I  think,  in  the  alcohol 
laws  above  one-half  of  one  per  cent  is  considered 
spirits. 

Mr.  Lavine:     And  perfume,  is  that  a  spirit? 

The  Witness:  Perfume  is  normally  made  with  a 
denatured  [121]  alcohol. 

Mr.  Lavine:     Well,  is  it  a  spirit? 

The  Witness:     Yes,  sir. 

Mr.  Lavine:  And  are  medicines  that  contain  any 
alcohol,  are  those  spirits? 

The  Witness:  AVell,  the  terms  confuse  me  a  bit. 
I  am  not  sure  just  what  answer  I  would  give  to 
that.  I  can  qualify  it  in  this  way:  if  it  has  a  certain 
quantity  of  harmful  or  such  ingredients  as  will 
make  it,  let's  say,  unpotable,  it  is  not  classed  as 
spirits  although  it  does  have  alcohol  in  it. 

Mr.  Lavine:  Well,  I  take  it  that  you  didn't  do 
any  examining  of  any  liquids  for  spirit  content  in 
the  prohibition  days,  did  you? 
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The  Witness:  I  had  very  little  experience  dur- 
ing those  days.  I  think  prohibition  was  in  existence 
when  I  went  to  work  for  the  Government. 

Mr.  Lavine :     That  was  1932  ? 

The  Witness:     Yes,  sir. 

Mr.  Lavine:  Where  have  yon  made  your  inves- 
tigation of  liquids  to  determine  if  they  had  spirits 
in  them"? 

The  Witness:  I  made  them  at  the  Government 
offices  at  all  of  these  distilled  spirits  plants  of  which 
I  had  control;  and  also  in  the  Government  labora- 
tories in  San  Francisco. 

Mr.  Lavine :  And  did  that  experience  enable  you 
to  tell  [122]  how  old  the  liquid  was? 

The  Witness:  No.  I  don't  believe  I  could  state 
that. 

Mr.  Lavine:  Did  it  enable  you  to  tell  where  the 
liquid  came  from? 

The  Witness:  To  a  degree  I  think  T  can  tell, 
yes,  sir. 

Mr.  Lavine:  Well,  could  you  tell  from  that  ex- 
])erienc(^  whether  it  was  made  in  the  United  States 
or  made  abroad? 

The  Witness:     No. 

Mr.  Lavine:  Could  your  experience  tell  you  how 
long  it  had  been  made,  wdiat  the  age  of  it  was? 

'I'he  Witness:     1   said  no  to  that. 

Mr.  Lavine:  Could  you  t(>ll  from  what  substance 
it  was  made? 

The  Witness:  By  organoleptic  and  chemical 
examination  you  <'aii  tell  usually  what  type  of  dis- 
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tilling  apparatus  was  used  in  producing  it.  How- 
ever, you  cannot  define   any  particular   raw   sub- 
stance from  which  it  was  made  unless  you  have  the 
still  information  at  hand. 

Mr.  Lavine:  As  I  understand  your  testimony, 
you  had  charge  of  a  number  of  licensed  stills. 

The  Witness:    Yes,  sir. 

Mr.  Lavine :  What  number,  if  any,  of  unlicensed 
stills  have  you  ever  examined*? 

The  Witness:  None,  except,  let's  say,  as  mu- 
seum pieces. 

Mr.  Lavine:  I  think  that  is  all,  your  Honor. 
Thank  you.  [123] 

Mr.  Bender:  Your  Honor,  may  I  apjjroach  the 
witness  in  order  to  obtain  two  bottles  that  he 
brought  with  him? 

The  Court:     Yes. 

Mr.  Bender:  If  the  Court  please,  the  Govern- 
ment requests  that  the  clerk  mark  as  Government's 
Exhibits  Nos.  18  and  19  for  identification  these  two 
bottles. 

The  Court:  They  may  be  marked  for  identifica- 
tion as  Exhibits  18  and  19  for  identification  only. 

(The  exhibits  referred  to  were  marked 
Plaintiff's  Exliibits  18  and  19  for  identifica- 
tion.) 

Mr.  Bender:  And  would  you  please  place  each 
of  the  two  proposed  exhibits  before  the  witness? 

(Whereupon,  the  two  exhibits  were  placed 
before  the  witness.) 
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Q.  (By  Mr.  Bender) :  Would  you  examine 
Government's  proposed  Exhi])its  Nos.  18  and  19, 
and  tell  us  where  you  first  saw  each  of  those  ex- 
hibits, if  you  have  seen  them  before? 

A.  They  were  delivered  by  mail  to  the  Treas- 
ury Department  laboratories  in  San  Francisco  on 
the  19th  of  September,  this  year. 

Q.     Did  you  receive  them  then  at  that  time? 

A.     Yes,  sir. 

Q.  What  if  anything  did  you  do  with  each  of 
them?  A.     They  were  given 

Mr.  Lavine:  May  all  of  this  testimony  be  sub- 
ject to  [124]  my  basic  objection? 

The  Court:  You  may  have  a  running  objection 
to  this  testimony. 

Mr.  Lavine :  Thank  you.  That  is,  in  violation  of 
the  Fourth  and  Fifth  Amendments  of  the  Constitu- 
tion of  the  United  States. 

The  Witness:  The  labels  that  were  attached  to 
the  bottles  were  given  laboratory  numbers.  The  bot- 
tles were  jjlaced  in  the  locked  room  where  we  keep 
samples.  And  the  next  day  I  removed  the  samples 
from  this  locked  room,  analyzed  them,  sealed  them 
and  returned  them  to  this  locked  room,  where  they 
have  been  until  T  was  requested  to  bring  them  to 
this  court. 

Q.  (By  Mr.  Bonder) :  Would  you  examine 
Government's  Exhibit  No.  8  for  identification  and 
tell  us  what  that  was  from  ? 

A.     It   is  marked  "from   aging  barrel"  on   the 
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label.  An  analysis  was  made.  Proof  of  the  material 
is  88.1  degrees  in  alcohol  and  33.6  grams  of  acetic 
acid  per  hundred  meters.  And  there  is  no  carmel. 
The  color  is  5^  brown  on  the  Lovabond  scale. 

Q.  Did  you  also  make  a  similar  test  concerning 
Government's  Exhibit  No.  19  for  identification f 

A.     Yes,  sir.  The  same  test. 

Q.     Did  you  make  an  organoleptic  test?  [125] 

A.     On  both  of  these. 

Q.  Based  on  these  tests  that  you  made  of  each  of 
the  proposed  Government's  exhibits  that  are  before 
you,  do  you  have  an  opinion  concerning  whether  or 
not  they  are  distilled  spirits  ? 

A.     They  are  distilled  spirits. 

Q.  Mr.  Crane,  is  there  a  difference  between  dex- 
trose and  com  sugar? 

A.    Corn  sugar  is  practically  all  dextrose. 

Q.  And  in  their  usage  as  an  ingredient  in  the 
manufacture  of  a  distilled  s])irit  is  there  any  sig- 
nificant difference  between  the  two  of  them? 

A.     No. 

Mr.  Lavine:  I  object.  There  has  been  no  founda- 
tion laid  as  to  this  line  of  questioning. 

Mr.  Bender:  This  witness  testified  that  he  has 
had  experience  for  years  in  the  control  of  brandy 
distilleries  throughout  Southern  California.  Surely 
he  will  know  what  ingredients  are  used  in  the  man- 
ufacture of  distilled  spirits,  and  that  is  what  I  am 
asking  him. 

The  Court:     Overruled. 

Mr.  Bender:     You  may  answer  the  question. 
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The  Witness :  I  am  afraid  I  have  missed  it  now, 
sir. 

The  Court :     Read  the  question. 

(Question  read.)  [126] 

The  Witness:     No. 

Q.  (By  Mr.  Bender)  :  Are  malt  syrup  and 
yeast  ingredients  for  making  distilled  spirits'? 

A.     Yes,  sir. 

Q.  You  testified  that  in  your  opinion  each  of 
the  samples  before  you  is  distilled  spirits.  Do  you 
have  an  opinion  as  to  whether  they  are  fit  for 
human  consumi)tion  ?  A.     They  are. 

Q.  And  upon  voir  dire  examination  by  oppos- 
ing counsel,  you  went  into  the  question  of,  for  ex- 
ample, perfumes  being  spirits.  What  is  the  distin- 
guishing feature  then  insofar  as  perfumes  and  the 
exhibits  before  you  are  concerned? 

A.  Articles  such  as  perfumes  and  medicines  are 
not  presumed  to  be  potable;  fit  for  luunan  eon- 
sumption,  in  other  words. 

Q.  Is  ordinary  house  sugar — in  other  words, 
cane  or  beet  sugar — an  ingredient  for  the  making 
of  distilled  sjnrits?  A.     No,  sir. 

Mr.  Bender:  Your  Honor,  at  tliis  time  the  Gov- 
ernment moves  that  tlie  Court  admit  into  CAidence 
the  Govei'iimcut's  Exliibits  Nos.  18  and  19  for  ich^n- 
tification. 

Mr.  T^avine:  To  which  we  object,  your  Honor, 
at  this  time  for  several  reasons. 

The  Court:     I  am  going  to  have  to  sustain  the 
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objection  [127]  at  this  time  because  I  think  you 
should  establish  the  fact  that  these  particular  sam- 
ples were  sent  to  the  chemist.  You  had  better  call 
your  witness  back  to  the  stand  who  sent  your  sam- 
ples and  have  them  identified. 

Mr.  Bender:     We  have  no  further  questions. 

Cross-Examination 
By  Mr.  La^dne: 

Q.  What  is  the  formula  for  distilled  spirits  as 
contained  in  these  Exhibits  18  and  19? 

A.  About  44  per  cent  alcohol  CTH  50H,  and  the 
balance  is  water  and  an  undetermined  amount  of 
feral — probably  propyl  alcohol  and  fusel  oil ;  also, 
acetic  acid. 

Q.  Do  either  of  these  bottles  contain  any  croton 
oil  ?  A.     No,  sir. 

Q.  Do  you  know  of  any  alcoholic  spirits  of  a 
similar  kind  that  contain  croton  oil  ? 

A.  No,  sir.  I  haven't  run  into  croton  oil  since 
the  Anny  days. 

Q.     Well,  w^hat  is  croton  oil? 

A.  I  don't  know  what  the  formula  is,  sir.  I  know 
the  effect  of  it. 

Q.  Well,  you  haven't  ever  found  it  distilled  out 
of  any  distillate,  have  you?  A.     No,  sir. 

Q.  Now,  in  connection  with  these  samples,  did 
you  [128]  examine  them  separately? 

A.     Yes,  sir. 

Q.     Did  you  find  them  different  from  each  other? 
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A.     To  a  certain  degree,  yes,  sir. 

Q.     What  did  you  find  different  about  them? 

A.  There  was  five-tenths  of  a  degree  proof  dif- 
ference between  sample  18  and  sample  19.  There 
was  also  a  difference  in  the  amount  of  total  acids, 
which  is  mostly  acetic  acid.  There  is  more  in  19  than 
in  18.  However,  the  difference  is  minor,  I  would 
say. 

Q.     Was  there  a  difference  in  the  color? 

A.  No,  sir.  The  colors  were  identical  in  both 
cases. 

Q.  Well,  now,  when  you  took  the  sample  how 
much  of  the  sample  of  18  did  you  take  to  make 
your  test  ? 

A.  I  think  I  didn't  use  any  more  than — well,  of 
course,  I  used  the  whole  bottle  in  obtaining  the 
proof,  ])ut  it  was  put  back  in  the  bottle  and  then 
subsequent  amounts  were  taken  to  determine  the 
proper  color  reading,  and  also  for  the  determina- 
tion of  the  acids. 

Q.  All  right.  Now,  you  have  told  us  you  poured 
out  the  whole  bottle  after  you  got  it,  is  that  right? 

A.     Put  it  into  a  hydrometer  cylinder,  yes,  sir. 

Q.  And  how  long  did  you  keep  it  in  the  hydrom- 
eter cylinder? 

A.  Oh,  I  doubt  if  it  was  in  the  cylinder  more 
than  [129]  two  minutes. 

Q.  Now,  did  you  ])ut  any  burner  under  it  in  any 
way?  A.     No,  sir. 

Q.     Did  you  taste  any  of  it?  A.     Yes,  sir. 

Q.     And  how  much  of  it  did  you  taste? 
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A.  Just  enough  to  put  on  my  tongue.  I  put  it  on 
my  tongue  and.  spat  it  out. 

Q.  Did  you  do  it  on  a  spoon* or  just  from  the 
bottle? 

A.  I  poured  a  litth'  into  the  beaker  from  the  hy- 
drometer, graduated  it. 

Q.  I  see.  And  in  your  experience  in  connection 
with  distilleries  did  you  ever  have  the  occupation  of 
being  a  whiskey  taster  or  a  taster  of  brandy? 

A.     No,  sir.  But  1  have  done  quite  a  bit  of  it. 

Q.  Well,  I  am  not  asking  you  about  your  per- 
sonal habits  now.  I  am  talking  about  your  profes- 
sion. 

A.     I  consume  very  little  spirits  personally. 

Q.  Professionally  you  would  say  you  have  tasted 
a  lot  of  it? 

A.  In  tasting  of  distilled  spirits  and  things  of 
this  kind,  if  you  want  to  keep  your  ethics  pure  you 
don't  swallow  it.  You  spit  it  out  after  you  have 
tasted  it. 

Q.  And  did  you  spit  it  out  after  you  got  through 
testing  this?  [130]  A.     I  sure  did,  yes,  sir. 

Q.  Did  you  find  this  pretty  good  whiskey  as 
whiskey  goes? 

A.     I  wouldn't  hand  it  such  a  high  mark,  no,  sir. 

Q.  I  see.  Well,  could  you  tell  how  old  it  was 
from  the  taste? 

A.     I  think  from  the  fact  that 

Q.  From  the  taste,  now,  just  from  the  taste. 
Confine  yourself  to  that,  please. 
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A.  I  have  an  opinion  but  I  wouldn't  state  for 
a  positive  fact. 

Q.     Well,  have  you  tasted  4-year-old  whiskey? 

A.     Yes,  sir. 

Q.     And  8-year-old  whiskey?  A.     Yes,  sir. 

Q.  What  is  the  difference  between  the  taste  of 
those  whiskeys? 

A.  The  taste  is  a  rather  indefinable  substance 
known  as  the  ester  content.  That's  the  way  I  would 
describe  it.  The  older  the  whiskey,  up  to  a  point, 
has  a  more  of  a  bouquet  due  to  the  ethyl  acetates 
and  the  higher  alcohols  which  have  combined  with 
the  char  to  produce  the  bouquet  or  ester  content 
of  the  whiskey. 

Q.  Well,  after  eight  years  it  doesn't  add  any- 
thing to  it,  isn't  that  a  fact?  [131] 

A.     T  don't  believe  it  does,  no,  sir. 

Q.  Now,  could  you  tell  whether  either  of  those 
w;is  locally  or  foreign-made?  A.     No,  sir. 

Q.  Could  you  tell  whether  it  had  been  brought 
in  on  a  boat  or  whether  it  had  been  on  land  all  the 
time  ?  A.     No,  sir. 

Q.  Now,  what  did  you  do  first?  Did  you  taste  it 
first  before  you  poured  any  of  it  into  any  other  con- 
tainer for  any  test? 

A.     No.  I  always  obtain  the  proof  first. 

Q.  And  that  is  done  with  what  kind  of  an  instrii- 
7)  lent? 

A.  It's  a  long,  thin  cylinder  possibly  an  inch 
i\u(]  a  ([uarter  in  diameter  and  approximately  this 
high  (indicating)  with  a  base  on  it  so  it  won't  fall. 
The  material  is  poured  in  it  and  the  crude  hydrom- 
eter is  lowered  into  it.  The  apparent  proof  is  read 
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from  the  stem  of  the  hydrometer.  The  hydrometer 
is  withdrawn  and  the  thermometer  is  then  placed 
in  the  liquid.  When  you  have  both  the  apparent 
})roof  and  the  temperature,  then  by  reference  to 
the  manual  you  get  the  true  proof;  in  other  words, 
the  proof  as  reduced  to  60  degrees  Fahrenheit. 

Q.  Well,  in  other  words,  you  made  the  proof 
test  by  referring  to  some  manual  after  you  had  put 
this  liquid  into  a  hydrometer,  is  that  correct  1  [132] 

A.  No;  after  I  put  the  liydrometer  into  the 
liquid. 

Q.  1  am  reversed.  After  you  put  the  hydrom- 
eter into  the  liquid.  It  wasn't  your  own  determina- 
tion but  the  determination  of  a  book,  is  that  right, 
that  you  examined?  A.     Yes,  sir, 

Q.  And  it  was  based  on  hgures  in  that  book  tliat 
you  made  this  calculation,  is  that  correct? 

A.     Yes,  sir. 

Q.  Did  you  make  some  other  test,  then  examine 
tlie  book  to  determine  other  features  of  this  con- 
tent? 

A.  No.  The  rest  of  them  were  made  by  pure 
chemical  analysis  and  physical  analysis. 

Q.  Except  the  tasting.  That  wasn't  done  by  pure 
chemical  analysis,  Avas  it?  A.     No,  sir. 

Q.     Did  you  taste  each  of  the  bottles  separately? 

A.    Yes,  sir. 

Q.  How  soon  apart  did  you  taste  the  two  sepa- 
rately? 

A.  I  believe  I  analyzed  one  sample  and  then 
completed  the  analysis  on  tliat,  which  took  approxi- 
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mately  three-quarters  of  an  hour,   and   then  that 
sample  was  closed  and  the  other  sample  was  taken 
and  the  analysis  repeated.  So  there  was  probahly 
a  range  of  an  hour  between  the  two  tastings. 

Q.  Now,  after  you  tasted  the  two  substances, 
what  then  did  you  do?  [133] 

A.  Well,  except  for  this  small  amount  that  had 
been  poured  in  the  beaker  for  tasting  purposes  the 
entire  amount  had  then  been  returned  to  the  bottle 
from  w^hich  it  came,  and  an  allocated  portion  was 
taken  out  for  the  determination  of  the  total  acidity 
of  the  material.  That  w-as  the  next  step. 

Q.     How  did  you  test  for  the  acidity? 

A.  That  is  a  method  where  the — did  you  want 
me  to  go  through  identical  steps'? 

Q.  I  want  you  to  tell  us  how  you  tested  for 
acidity. 

A.  25  millimeters  of  the  distilled  spirits  are 
placed  in  a  large  porcelain  dish  wiiich  holds  about 
400  CCS.,  or  I  would  say  10  or  12  ounces,  about  the 
size  of  a  large  tlat  soup  bowl;  and  into  this,  before 
the  whiskey  is  added,  250  millimeters  of  water  is 
added  and  two  millimeters  of  phenolphthalein,  which 
is  au  acid  basic  indicator.  Then  the  distilled  water 
is  neutralized  by  adding  a  drop  or  so  of  sodium  hy- 
droxide so  you  get  a  faint  pink  color  to  the  water. 
Then  the  25  millimeters  of  distilled  spirits  is  added. 
This  is  a  very  accurate  measurement  made  with  a 
])ip('tte,  as  it  is  called.  This  is  permitted  to  run  into 
the  flat  dish  in  which  the  water  has  been  placed,  the 
neutralized  w^ater,  and  of  course  as  soon  as  the  dis- 
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tilled  spirits  hits  it  the  pinkish  color  disappears  due 
to  the  fact  that  an  acid  radical  has  been  added  to 
the  liquid.  Then  when  the  entire  amount  has  been 
added  to  the  water  by  means  of  a  [134]  l^urette,  the 
sodium  hj'droxide  is  carefully  run,  with  constant 
stirring,  into  this  dish  until  this  pinkish  color  reap- 
pears. Then  the  amount  of  sodium  liydroxide  is 
I'ead  on  the  burette,  which  is  a  long  tube  with  mark- 
ings on  it,  and  this  is  an  indication  of  the  amount 
of  sodiimi  hydroxide  it  took  to  neutralize  the 
amount  of  the  acid  which  was  introduced  into  tlic 
water  by  the  whiskey.  And  then  from  this  the  fac- 
tor is  used  which  gives  us  the  acetic  acid  or  acid 
content  of  this  amount  of  whiskey,  and  since  all 
this  is  on  a  hundred  cc.  basis,  multiplied  by  4,  and 
you  get  the  acid  content  of  100  ccs.  Multiply  that 
by  1,000  and  you  get  the  grams  of  total  acidity  per 
hmidred  liters. 

Q.     Now,  what    is  a  milliliter? 

A.  Why,  it's  the  standard  volume  measurement 
that  is  used  by  chemists  throughout  the  world — one- 
thousandths  of  a  liter. 

Q.  Well,  we  don't  have  liters  around  here  and 
the  measurements  we  talk  about  are  a  little  differ- 
ent. Could  you  tell  us,  without  any  reference  to  any 
book  or  anything,  what  a  milliliter  is  in  terms  of 
a  teaspoon? 

A.  Oh,  I  think  a  milliliter  would  probably  be 
two  and  a  half — or,  a  teaspoon  would  be  about  two 
and  a  half  milliliters,  roughly. 
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Q.  Or,  ill  terms  of,  say,  an  ounce"?  A  milliliter 
would  be  what  portion  of  an  ounce?  [135] 

A.     It's  about  29I/2  milliliters  to  a  fluid  ounce. 

Q.  Now,  you  didn't  pour  any  of  that  content 
back  in  the  bottle,  did  you?  A.    No,  sir. 

Q.  Now,  you  testified  that  spirits  are  made  out 
of  corn  sugar.  Spirits  can  be  made  out  of  all  kinds 
of  substances,  can't  it?  A.     No,  sir. 

Q.  You  didn't  make  any  analysis  of  Exhibits  18 
or  19  to  determine  whether  they  were  made  from 
yeast,  did  you?  A.     No,  sir. 

(Whereupon,  counsel  consulted  with  the  de- 
fendant.) 

The  Court:  Mr.  Lavine,  while  you  are  consult- 
ing with  your  client  T  thiuk  we  will  take  our  morn- 
ing recess. 

Ladies  and  gentlemen  of  the  jury,  we  are  about  to 
take  another  recess.  Again  it  is  my  duty  to  admon- 
ish you  not  to  discuss  this  case  with  anyone  or  allow 
anyone  to  discuss  it  with  you;  not  to  formulate  or 
express  any  opinion  as  to  the  rights  of  the  parties 
until  this  case  has  been  finally  submitted  to  you. 

With  that  admonition  we  will  now  recess  until 
five  minutes  after  11:00. 

(Short  recess.) 

Th(^    Court:     Is    it   stipulated    that    the    jury   is 
present  and  in  the  box?  [136] 
Mr.  Lavine:     So  stipulated,  your  Honor. 
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Mr.  Bender:  So  stipulated,  your  Honor.  And 
the  defendant  is  present  in  court. 

The  Court:     Any  other  questions,  Mr.  Lavine? 

Mr.  Lavine :     No,  your  Honor. 

Redirect  Examination 
By  Mr.  Bender: 

Q.  Mr.  Crane,  do  you  have  an  opinion  concern- 
ins:  the  slight  difference  or  minor  difference  be- 
tween the  two  samples  in  their  color*? 

A.  The  color  was  the  same  in  both  of  the 
samples. 

Q.  I  believe  you  testified  there  w^ere  minor  dif- 
ferences between  them. 

A.     A  slight  difference  in  the  acetic  acid  content. 

Q.  Do  you  have  an  opinion  concerning  the  rea- 
son for  this  difference? 

A.  The  sample.  Exhibit  No.  19,  had  a  little 
higher  acid  content,  which  led  to  my  conclusion  that 
it  probably  had  a  little  more  aging  than  the  sam- 
ple, Exhibit  No.  18. 

Q.     In  other  words,  it  had  been  made  earlier? 

A.  Well,  I  don't  know  about  that.  The  chemical 
analysis  indicates  that  it  has  additional  aging  to  it. 
How  it  was  obtained,  of  course,  I  don't  know. 

Q.  Do  you  notice  any  difference  in  the  apparent 
color  between  the  two  samples  before  you  in  the 
small  bottles  and  [137]  the  large  jugs  which  are 
Government's  Exhibits  Nos.  1  and  2  for  identifica- 
tion, which  are  on  the  floor? 
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A.  I  am  satisfied  that  if  the  liquid  in  the  jugs 
was  compared  with  these  in  a  cylinder  of  like  di- 
mension they  would  have  the  same  color. 

Q.     In  other  words,  if  you  poured 

Mr.  Lavine:  I  object  to  that  as  calling  for  spec- 
ulation. The  witness  says  that  in  order  to  determine 
that  he  would  have  to  measure  it  and  there  is  no 
foundation  made  to  show  he  has  measured  it. 

The  Court:     Overruled. 

Q.  (By  Mr.  Bender) :  In  other  words,  then,  if 
an  empty  bottle  the  size  of  the  small  bottle  on  the 
desk  before  you  were  filled  with  liquid  from  one  of 
the  larger  jugs  it  would  be  the  same  color  as  the 
small  bottle  before  you?  Is  that  correct? 

A.     I  think  so,  yes. 

Q.  It  is  just  in  a  larger  jug  and  that  is  why  it 
looks  darker?  A.    Yes. 

Q.  Do  you  have  any  opinion  concerning  the  age 
of  the  distilled  spirits  in  the  bottles,  Government's 
Exhibits  18  and  19  for  identification,  which  are 
before  you? 

A.  I  have  a  qualified  opinion  which  I  wouldn't 
lik(^  to  have  my  reputation  depend  on;  but  I  would 
say [138]  ' 

Mr.  Lavine:  Just  a  minute.  You  haven't  been 
asked  for  that. 

The  Court:     Sustained.  He  is  purely  speculating. 

The  Witness:     I  am  sorry. 

Mr.  Bender:  I  am  asking  him  if  he  has  an 
opinion. 

The  Court :     He  says  yes,  but  he  qualifies  it. 
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Mr.  Bender :  Would  not  that  20  to  the  weight  of 
the  opinion? 

The  Court:     I  have  sustained  the  objection. 

Mr.  Bender:     No  further  questions. 

Mr.  Lavine:  Your  Honor,  I  would  like  to  ask 
one  question  that  isn't  proper  rebuttal. 

Recross-Examination 
By  Mr.  Lavine: 

Q.     What  is  croton  oil  used  for? 

A.     To  make  anything  unpotable. 

Q.  And  that  is,  to  be  undrinkable  when  you  say 
unpotable?  A.     That  is  what  I  mean,  yes,  sir. 

Q.     And  it  is  used  as  a  drastic  purgative? 

A.     Right. 

Q.  If  someone  took  two  bottles  that  were  empty 
and  poured  some  like  substance  into  the  two  bot- 
tles, that  you  see  in  the  large  jugs,  from  which 
these  samples  were  taken,  they  would  have  a  similar 
color,  wouldn't  they?  [139]  A.     Yes. 

Q.  It  would  be  impossible  to  distinguish  those 
from  the  bottles  that  were  brought  in,  isn't  that 
right  ? 

A.     I  fear  you  have  confused  me  a  little,  sir. 

Q.    Well,  let  me  withdraw  that  last  question. 

The  matter  of  color  is  a  matter  of  opinion, 
isn't  it? 

A.  No,  no.  The  determination  of  color  is  an 
exact  comparison  with  the  standard. 
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Q.  Well,  do  different  people  see  color  dif- 
ferently ? 

A.  Not  if  it  is  made  with  the  Lovabond 
color 

Q.  Well,  you  are  talking  about  an  exact  meas- 
ure now,  aren't  you?  A.    Yes,  sir, 

Q.  The  people  are  looking  at  two  substances. 
There  is  a  variation  in  what  the  color  is,  isn't  there, 
in  the  opinion  of  the  person  examining  it?  The 
substance?  A.     That's  correct. 

Q.     What  is  color? 

A.  Well,  color  is  the  result  of  the  refraction  or 
reflection  of  light  through  any  substance.  And  it  is 
determined  by  the  absorbance  of  the  particular 
wave  length  of  the  light  which  this  material  has. 

Q.  And  that  wave  length  is  microscopic  in  its 
difference,  isn't  it?  When  there  is  a  different  shade 
of  color  it  is  small,  isn't  it?  [140] 

A.  Spectrumically  speaking  it  is  quite  a  narrow 
range,  yes,  sir,  for  color  determination. 

Q.  And  in  order  to  test  color  scientifically  you 
either  have  to  have  a  measuring  instrument — is  that 
correct?  A.     That's  right. 

Q.     or  you  have  to  burn  the  substance  and 

test  it  under  a  spectrograph  or  a  spectroscope,  isn't 
that  right? 

A.  It  isn't  burned;  just  an  absorbent  spectrum 
is  obtained. 

Q.  That  is,  the  measurement  of  the  amount  of 
light  that  reflects,  isn't  that  correct? 

A.    That  is  correct. 
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Q.  Now,  in  order  actually  to  tell  whether  these 
bottles  are  the  same  in  color  you  would  actually 
have  to  make  a  scientific  examination  to  be  accu- 
rate, is  that  right  i  A.     That  is  right. 

Q.  And  you  didn't  make  any  such  examination, 
did  you?  A.     Not  on  that  bottle,  no. 

Mr.  Lavine:     That  is  all. 

Mr.  Bender:  No  further  questions  of  this  wit- 
ness. 

The  Court:     You  may  step  down. 

(Witness  excused.) 

The  Court:    May  this  witness  be  excused *? 
Mr.  Lavine:    Yes,  your  Honor. 
The  Court:     You  may  be  excused.  [141] 
Mr.  Bender:     The  Government  calls  Charles  O. 
Jones  as  its  next  witness. 

CHARLES  O.  JONES 
called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  sworn,  was  examined  and  testified  as  follows: 

The  Clerk:  Will  you  take  the  stand,  please? 
State  your  name. 

The  Witness:     Charles  O.  Jones. 

Direct  Examination 
By  Mr.  Bender: 

Q.  Mr.  Jones,  what  is  your  profession  or  occu- 
pation ? 

A.  I  am  an  investigator  for  the  Alcohol  &  To- 
bacco Tax  Division  of  the  Treasury  Department. 
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Q.  Directing  your  attention  to  on  or  about  Sep- 
tember 15,  1955,  what  did  you  observe  on  that  oc- 
casion, if  anything,  with  reference  to  this  case  ? 

A.  About  midnight  we  started — we  were  staked 
out  at  1011,  101iy2-223rd  Street,  Torrance.  We 
staked  out  until  around  6:00  o'clock  in  the  morning, 
when  I  joined  Investigator  Warner. 

Mr.  Lavine:  I  object  to  that  as  being  incom- 
petent, irrelevant  and  immaterial  with  regard  to 
staking  out.  I  don't  see  any  relevancy  to  that. 

The  Court:  Is  this  just  cumulative  testimony  or 
something  new?  [142] 

Mr.  Bender:  There  will  be  new  portions  of  the 
testimony.  However,  if  I  inay  direct  a  question  to 
the  witness,  I  think  I  can  eliminate  a  portion  of 
the  cumulative  material. 

The  Court:  I  don't  think  it  is  necessary  to  ac- 
cumulate any  more  testimony.  You  have  been  about 
a  day  and  a  half.  I  don't  know  how  we  are  going 
to  finish  this  case  in  two  days. 

Mr.  Lavine:  May  we  approach  the  bench,  your 
Honor? 

The  Court :     Yes. 

(Whereupon,  the  following  proceedings  were 
had  out  of  the  hearing  of  the  jury  and  the  de- 
fendant.) 

Mr.  Bender :  Your  Honor,  it  is  apparent  to  coun- 
sel for  the  Government  that  counsel  for  the  defend- 
ant is  intending  to  make  an  issue  of  the  credibility 
of   the   Government's   witnesses,   specifically   those 
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who  will  testify  or  have  testified  concerning  the 
obtaining  of  Government's  Exhibits  1  and  2  for 
identification,  in  the  hope  that  counsel  will  estab- 
lish that  these  wxre  not  in  fact  ever  obtained.  And 
it  is  necessary  that  the  Government  put  on  each 
witness  for  the  Government  who  participated  in  the 
obtaining  of  these  samples  in  order  to  corroborate 
the  testimony  of  the  other  agents  who  testified  about 
the  obtaining  of  samples.  And  I  further  offer  to 
prove  that  this  witness  will  testify  that  he  w^as  the 
one  who  took  Government's  Exhibits  1  and  2  for 
identification  and  placed  them  in  the  trunk  of  his 
car  and  [143]  later  took  them  to  the  Government 
safe  and 

The  Court:    Well,  what  did  you  want  to  say? 

Mr.  Lavine:  It  is  cumulative,  your  Honor.  As 
far  as  the  latter  part  of  this  testimony  is  concerned, 
I  think  that 

The  Court:  Well,  you  objected  to  the  introduc- 
tion of  these  two  small  bottles  of  liquid  and  I  sus- 
tained the  objection  because  T  didn't  think  they  had 
been  tied  uj)  as  to  being  sent  to  the 

Mr.  Bender :    That  will  be  tied  in  by  Mr.  Awrey. 

Mr.  Lavine:  That  is  another  witness,  your 
Honor. 

Mr.  Bender:  This  witness,  your  Honor,  will  tes- 
tify  

The  Court:     Go  ahead  and  proceed. 

Mr.  Lavine:  What  I  am  objecting  to  is  all  the 
investigation  parts  that  have  nothing  to  do  with 
the    evidentiary    matter.    I    understood    that    vour 
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Honor  was  limiting  him,  which  I  have  no  objection 
to,  as  to  what  he  put  in  the  car  and  what  he  did  at 
the  investigation.  But  to  take  it  back  to  the  night 
before 

Mr.  Bender:    I  think  I  can  cut  it  down,  sir. 

The  Court:     All  right. 

(Whereupon,  the  following  proceedings  were 
had  in  the  hearing  and  presence  of  the  jury 
and  the  defendant.) 

Q.  (By  Mr.  Bender) :  Mr.  Jones,  did  you  par- 
ticipate in  the  search  of  the  Ramsey  premises  lo- 
cated at  1011,  10111/2  West  223rd  Street,  Torrance, 
California,  on  September  15,  [144]  1955? 

A.     Yes,  sir,  I  did. 

Q.  Directing  your  attention  to  the  time  that  you 
had  entered  the  premises,  did  you  participate  in  a 
search  of  the  smaller  premises  located  at  IOIII/2 
West  223rd  Street?  A.     Yes,  sir. 

Q.  What  did  you  do  subsequent  to  your  partici- 
pation in  the  search  of  the  smaller  residence  at 
223rd  Street?  What  did  you  observe? 

A.  We  entered  the — I  entered  the  premises,  the 
west  driveway  of  1011%  with  Investigators  Travis 
and  Coughran.  I  got  out  of  the  car  and  approached 
the  small  building  there.  I  looked  around  the  yard 
first  and  then  approached  the  small  building,  the 
dwelling  house  there  at  1011i/2-223rd  Street.  I  was 
joined  by  Investigator  Bruce  Awrey.  And  we  en- 
tered that  house  and  searched  the  house  and  never 
found  anything  in  that  small  house. 
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Q.  What  did  you  do  after  your  search  of  the 
house  ? 

A.  I  went  outside,  and  Investigator  Warner  was 
standing  by  a  locked  garage  door.  Well,  it  looked 
like  a  garage  door.  It  was  two  swinging  doors  that 
opened  up  and  locked  in  the  middle  with  the  pad- 
lock. 

Q.     Yes.  Continue. 

A.  Mr.  Ramsey  came  outside  with  a  key  and 
opened  that  door  and  we  went  inside.  I  saw  two 
5-gallon  water  [145]  bottles  full  of  a  brown-colored 
liquid  which  appeared  to  be  whiskey. 

Mr.  Bender:  Would  the  clerk  please  hand  the 
witness  Government's  Exhibit  15,  one  of  the  photo- 
graphs ? 

Q,  (By  Mr.  Bender) :  Mr.  Jones,  would  you  ex- 
amine Government's  Exhibit  15  and  tell  us  if  that 
portrays — well,  tell  us  what  that  portrays. 

A.  That  is  the  garage  that  I  entered  first  with 
Investigator  Warner. 

Q.  Yes.  And  you  were  in  the  process  of  telling 
us  what  you  found  in  the  garage. 

A.  I  saw  two  5-gallon  water  bottles  full  of  this 
brown-colored  liquid  which  appeared  to  be  whiskey. 
And  they  were  full.  I  saw 

Mr.  Lavine:  I  move  to  strike  the  word  "whis- 
key." 

The  Court:  He  said  "appeared  to  be."  The  ob- 
jection is  denied. 

The  Witness :  They  had  no  evidence  of  tax  pay- 
ment; no  strip  stamps. 
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Mr.  Lavine :  I  move  to  strike  that  as  volunteered 
statement. 

Mr.  Bender:  Your  Honor,  if  it  is  relevant,  in 
the  Federal  Courts 

The  Court:     Denied. 

The  Witness:  I  saw  two  barrels,  50-gallon 
wooden  barrels  on  a  rack,  each  on  its  own  rack  in 
the  back  of  the  [146]  building,  which  would  be  on 
the  east  side  of  the  building. 

Mr.  Bender :     Excuse  me,  Mr.  Jones. 

Would  the  clerk  please  hand  the  witness  all  the 
other  i)hotographs  which  are  in  evidence? 

Q.  (By  Mr.  Bender) :  As  you  testify,  Mr. 
Jones,  if  it's  possible,  would  you  look  through  the 
exhibits  which  are  now  before  you  and  point  out 
and  identify  the  exhibit  which  refers  to  anything 
which  you  say? 

A.  These  two  barrels  were  lying  on  their  side 
facing  each  other,  and  they  had  pipes  coming  out 
of  them.  And  the  pipes,  when  I  examined  them 
closely,  they  had  a  little  framework  over  the  pipes 
and  there  was  a  coil  running  from  each  pipe  to  the 
other  pipe.  And  underneath  that  was  a  gas  jet 
burner. 

Q.     Was  that  in  Government's  Exhibit  12? 

A.     Yes,  sir. 

Q.     What  else  did  you  do  or  see? 

A.  I  saw  several  cases  on  the  floor  which  con- 
tained one-gallon  jugs  of  the  same  brown-colored 
liquid  which  apjoeared  to  be  whiskey,  and  never  had 
any  strip  stamps  denoting  tax  j^ayment. 
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Q.  By  that  you  mean  it  had  no  stamps  whatso- 
ever affixed  to  any  of  the  bottles  or  jugs? 

A.  Yes,  sir.  I  went  into  the  other  room,  which 
was  an  adjoining  shed  to  the  south  of  that,  which 
had  an  adjoining  [147]  door,  and  I  saw  five  and 
a  half  100-pound  bags  of  sugar. 

Q.     Is  that  in  Government's  Exhibit  13? 

A.     Yes,  sir. 

Q.  Does  that  properly  portray  the  sugar  to 
which  you  refer? 

A.     Yes,  sir.  Paper  bags ;  100-pound  bags. 

Q.     What  did  you  do  then? 

A.  I  saw  several  barrels  in  there,  approximately 
six  or  eight.  I  saw  a  bucket.  I  saw  a  sink  with  a 
hose  leading  outside,  out  to  the  west  side  of  that 
shed.  I  saw  a  hot  water  heater.  And  I  saw  a  ther- 
mometer. 

I  also  saw  in  that  room  a  shelf  built  up  on  the 
side  of  the  shed  which  contained  an  instrument 
which  I  didn't  know  what  it  was  at  the  time.  It  was 
a  two-quart  Mason  jar  with  a  wire  screen  around 
it,  setting  beside  a  transformer — looked  like  a  high- 
powder  transformer. 

That  is  all  I  saw  inside  there  that  I  can  recall. 

Q.     What  did  you  do  after  you  saw  these  items? 

A.  Mr.  Ramsey  was  standing  outside  of  the 
shed.  I  went  out  and  I  was  curious  to  find  out  what 
that 

Mr.  Lavine:  I  move  to  strike  that  answer  as  to 
his  curiosity. 
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The  Court:  It  may  go  out  about  his  being  curi- 
ous. 

Q.     (By  Mr.  Bender)  :    What  did  3^ou  do'? 

A.  I  went  outside  and  talked  to  Mr.  [148] 
Ramsey. 

Q.  "V^Hiat  did  you  say  to  him  and  what  did  he 
say  to  you,  if  anything? 

Mr.  Lavine:  I  object  to  that.  No  proj^er  founda- 
tion. 

Q.  (By  Mr.  Bender) :  Who  was  present  be- 
sides yourself,  if  anyone,  when  you  had  this  con- 
versation with  Mr.  Ramsey'? 

A.     No  one  that  I  recall. 

Q.  Approximately  what  time  did  the  conversa- 
tion take  place"?  How  long  aftei*  you  had  arrived  at 
th(^  premises  did  the  conversation  take  place"? 

A.     Approximately  20  minutes. 

Q.     Where  did  the  conversation  take  place  *? 

A.     Right  outside  the  shed. 

Q.     What  was  said  in  that  conversation? 

A.  I  asked  him  what  that  thing  was  on  the  wall 
with  the  transformers  and  the  electrodes  ruiming 
into  the  jar.  And  he  said  it  was  an  airpurifier.  And 
he  said — I  asked  him  if  it  killed  the  odor  of  fer- 
menting mash,  and  he  says,  "Yes,  it  helped." 

That  is  all  that  was  said. 

Q.     What  did  you  do  after  this  conversation"? 

A.  I  went  back  into  the  shed,  and  Investigators 
WaviK^r  and  Cough  ran  were  opening  the  boxes  and 
looking  into  the  jugs.  I  opened  a  bottle,  one  of  the 
jugs,  and  smelled  tlie  liquid  inside  and  it  smelled 
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like  whiskey.  Investigators  Warner  and  Conghran 
— or,  Investigator  Conghran  i^nt  a  hose  into  [149] 
the  left  barrel  and  extracted  a  gallon  of  whiskey. 

Q.  Where  did  he  place  this  gallon  of  whiskey 
that  he  extracted? 

A.  Into  a  one-gallon  jug,  and  placed  it  on  tlie 
floor.  And  Investigator  Warner  scratched  it  with 
his  ring.  And  I  scratched  it  with  his  ring. 

Mr.  Bender:  If  the  court  please,  may  I  place 
the  two  exhibits,  Exhibits  1  and  2  for  identification, 
before  the  witness? 

The  Court:     Yes. 

(Whereupon,  the   two   exhibits  were  placed 
before  the  witness.) 

Q.  (By  Mr.  Bender)  :  Mr.  Jones,  would  you 
inspect  Government's  Exhibits  1  and  2  for  identifi- 
cation and  tell  us  if  you  have  ever  seen  either  of 
them  before?  And,  if  so,  where? 

A.     I  saw  both  of  these  jugs  before. 

Q.     When  and  where? 

A.  I  saw  them  inside  of  the  shed.  And  they  are 
the  ones — that  one  is  the  one  that  was  extracted  by 
Investigator  Coughran  and  marked  by  Warner  and 
myself. 

Q.  By  "that  one,"  you  mean  Government's  Ex- 
hibit 1  or  2  for  identification?  It  is  marked  there. 

A.     Exhibit  No.  1. 

Q.  Where  did  you  first  see  Government's  Ex- 
hibit 2  for  [150]  identification? 

A.     It  was  extracted  from  a  case  by  Investigator 
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Warner  and  marked  by  Investigator  Warner  and 

myself. 

Q.  Then  at  the  time  you  first  sav»'  it,  did  it  have 
the  same  color  of  liquid  in  it  that  it  now  has? 

A.     It  did. 

Q.  It  was  not  then  filled  up  by  Investigator 
Coughran  ? 

A.  Exhibit  2  was  not  filled  up  by  Investigator 
Coughran. 

Q.  At  the  time  that  you  first  saw  Exhibit  No.  2, 
did  it  contain  a  strip  stamp  or  any  stamp  over  the 
cap?  A.     No,  sir. 

Q.  Who  Avas  present  at  the  time  that  Exhibit  No. 
1  for  identification  was  obtained,  withdrawn  from 
the  barrel  by  Investigator  Coughran? 

A.     Coughran,  Warner  and  myself. 

Q.     Was  the  defendant  present? 

A.     No,  sir. 

Q.  What  did  you  do  after  the  two  exhibits  were 
first  seen  by  you  at  that  time? 

A.  After  we  marked  them,  T  put  them  in  a  card- 
board carton  and  carried  them  to  the  Government 
car  where  I  locked  them  in  the  trunk. 

Q.  Was  th(^  defendant  i)resent  at  the  time  you 
did  this?  [151]  A.     No,  sir. 

Q.  What,  if  anything,  did  you  do  with  the  two 
Government  Exhibits,  Exhibits  Nos.  1  and  2  for 
identification,  after  you  marked  them  and  after  you 
carried  them  and  placed  them  in  your  trunk  ?  Where 
did  you  take  them? 

A.     Well,   I   stored   them — the   next   morning   I 
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stored  them  in  Room  850,  the  Government  locker 

there,  a  safe. 

Q.  You  then  did  not  return  to  the  Government 
offices  that  evening? 

A.    No,  sir.  I  was  tired. 

Q.     How  long  had  you  been  on  duty  continually? 

A.     Approximately  33  hours. 

Q.  After  you  stored  them  in  the  Government 
locker  the  following  morning,  when  is  the  next  time 
that  you  saw  Exhibits  1  and  2  for  identification? 

A.     When  I  opened  the  safe  again. 

Q.     When  was  that? 

A.  Oh,  during  the  day  some  time  I  opened  the 
safe  again  and  looked  inside  for  some  other  stuff 
pertaining  to  another  case,  and  I  saw  these. 

Q.  Did  you  participate  in  the  taking  of  the 
samples  w^hich  were  testified  to  by  the  chemist,  Mr. 
Crane,  the  two  small  samples  which  are  before  you? 

A.     No,  sir. 

Q.  Directing  your  attention  now  back  to  Sep- 
tember 15,  [152]  1955,  and  the  Ramsey  premises, 
were  you  present  during  a  conversation  between  Mr. 
Awrey  and  the  defendant,  a  conversation  which 
concerned  what  capacity  the  still  had? 

A.     Yes,  sir. 

Q.    What  was  said  at  that  time? 

Mr.  Lavine:  I  object  to  that.  There  is  no  proper 
foundation.  There  is  no  showing  that  the  response 
was  voluntary. 

Q.     (By  Mr.   Bender) :     Who  else  was  present 
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there  than  Mr.  Awrey  and  the  defendant  and  your- 
self? A.     No  one  else. 

Q.  Approximately  what  time  did  this  conversa- 
tion occur'?  A.    Approximately  1:00  o'clock. 

Q.     What  was  said  at  that  time  ? 

Mr.  Lavine:  1  object  to  that.  There  is  no  show- 
ing that  the  response  was  voluntary;  violation  of 
the  Fourtli  and  Fifth  Amendments  of  the  Constitu- 
tion of  the  United  States. 

The  Court:     Overruled. 

The  Witness:  Investigator  Awrey  asked  Mr. 
Ramsey  what  capacity  the  still  was.  Ramsey  said 
100  gallons. 

Q.  (By  Mr.  Bender) :  Did  you  have  any  con- 
versation then  with  the  defendant  ? 

A.     I  asked  Mr.  Ramsey 

Mr.  Ijavine:     Same  objection,  your  Honor. 

The  Coui-t:     Same  ruling.  [153] 

The  Witness:  I  asked  Mr.  Ramsey  how  long  it 
had  been  since  he  had  operated  the  still  and  he  said 
about  a  month. 

Q.  (By  Mr.  Bender)  :  Did  this  conversation 
occur  before  you  obtained  the  sample  or  after? 

A.     After. 

Mr.  Lavine:  Same  objection;  violation  of  the 
Fourth  and  Fifth  Amendments. 

The  Court:     Overruled. 

Q.     (By  Mr.  Bender) :     Did  you  answer? 

A.     It  occurred  afterwards. 

Q.     Did  you  assLst  in  the  destruction  of  the  vari- 
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oils  materials  and   items  that   were   found   on   the 

Ramsey  premises'?  A.    I  did. 

Q.  Did  you  subsequently  have  any  conversation 
with  the  defendant  in  the  house  at  1011-223rd 
Street? 

A.  Yes,  sir.  After  the  still  and  all  of  the  parts 
of  the  still  apparatus  were  destroyed  and  all  the 
liquor,  I  asker  the  defendant 

Mr.  Lavine:  I  object  to  that  as  no  proper  foun- 
dation; no  showing  that  the  response  was  volun- 
tary; violation  of  due  process  and  violation  of  the 
Fourth  and  Fifth  Amendments  of  the  United  States 
Constitution. 

Q.  (By  Mr.  Bender) :  Where  did  the  conversa- 
tion take  place  ?  A.     In  the  living'  room.  [154] 

Q.     Who  w^as  present  besides  yourself? 

A.     Just  myself. 

Q.    Was  the  defendant  present  ? 

A.     Oh,  the  defendant,  yes,  sir. 

Q.  Approximately  what  time  did  the  conversa- 
tion take  place  ?  A.     Approximately  3 :30. 

Q.     What  did  you  say  to  the  defendant? 

Mr.  Lavine:  Same  objection,  your  Honor;  same 
grounds  as  specified. 

The  Court:    Same  ruling. 

The  Witness :  I  asked  Ramsey  if  he  was  willing 
to  give  me  a  financial  statement. 

Q.     (By  Mr.  Bender)  :     What  did  he  say? 

Mr.  Lavine :  Same  objection,  your  Honor ;  viola- 
tion of  due  process. 
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The  Court:  What  does  that  have  to  do  with  this 
case? 

Sustained  on  the  ground  of  immateriality. 

Mr.  Bender:     All  right,  your  Honor. 

You  may  cross-examine. 

Cross-Examination 
By  Mr.  Lavine : 

Q.  You  said  you  ^Yere  present  when  the  destruc- 
tion of  the  various  items  took  place  ? 

A.     Yes.  [155] 

Q.     Did  you  assist  in  the  destruction? 

A.    Yes. 

Q.     And  how  many  bottles  did  you  break  up? 

A.     I  don't  recall. 

Q.  Did  you  break  u^)  everything  except  two  bot- 
tles that  you  took  ?  Did  you  and  your  fellow  officers 
break  up  everything  relating  to  any  liquid  contents 
except  the  two  bottles  that  you  took? 

A.  I  can't  testify  to  what  they  broke  up.  I 
only 

Q.  Did  you  see  any  liquid  after,  except  the  two 
bottles  that  you  say  you  took,  did  you  see  any  liquid 
left  there?  A.     No,  sir. 

Q.     Now,  what  time  did  you  leave  the  place  ? 

A.     Approximately  4:00  o'clock. 

Q.  Were  you  one  of  the  two  last  persons  to 
leave  ?  Or  were  you  the  last  person  to  leave  ? 

A.     I  don't  know. 

Q.     Did  you  see  any  of  your  fellow  officers  there 
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at  the  time  that  you  left?  A.     I  don't  recall. 

Q.  What  did  you  put  on  any  bottles  that  were 
taken  ? 

A.  On  the  two  samples  that  we  extracted  I  used 
Investigator  Warner's  ring  and  scratched  "C.O.J." 
on  them. 

Q.  And  who  was  present  when  you  scratched 
"C.O.J."  on  there?  [156] 

A.  Investigator  Coughran  and  Investigator 
Warner. 

Q.     Now,  did  you  see  Officer  Linder  there? 

A.     When  we  took  those  samples? 

Q.    Yes.  A.     No,  sir. 

Q.     Did  you  see  Officer  Linder  there  at  any  time  ? 

A.     Later  in  the  day. 

Q.     Did  you  see  any  samples  that  he  took? 

A.     No,  sir. 

Q.  Did  you  see  any  initials  that  he  put  on  any 
samples?  A.    No,  sir. 

Q.  What  time  did  you  destroy  the  bottles  and 
articles  that  you  destroyed?  What  time  of  day 
was  it? 

A.  It  must  have  been  about  2:30,  3:00  o'clock, 
somewhere  along  there. 

Q.  Now,  did  you  hear  any  officers  call  out  what 
was  being  taken  or  what  was  being  destroyed? 

A.    Yes,  sir. 

Q.  And  did  you  hear  anyone  call — did  you  hear 
someone  call  out  that  40  gallons  were  destroyed? 

A.     No,  sir. 

Q.     Did  you  hear  anyone  call  out  that  30  gallons 
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were  destroyed?  A.     No,  sir. 

Q.     Or  38  gallons'?  [157]  A.     No,  sir. 

Q.  Did  you  hear  anyone  call  out  what  number 
of  ,e:allons  had  been  destroyed?  A.     No,  sir. 

Q.  You  were  planning  to  take  some  liquid  in  as 
evidence,  weren't  you? 

A.  We  had  already  taken  some  liquid  as  evi- 
dence. 

Q.  And  did  you  tell  anyone  that  you  had  taken 
some  liquid  as  evidence?  A.     No. 

Q.  When  was  the  first  time  that  you  told  any- 
one that  you  had  two  bottles  of  evidence? 

A.     The  next  morning  when  I  brought  them  in. 

Q.  This  safe  that  you  have  there,  where  is  that 
safe? 

A.  It's  in  Room  850  at  417  South  Hill,  Los  An- 
geles, Subway  Terminal  Building. 

Q.     Room  850  where? 

A.    Room  850,  417  South  Hill. 

Q.    The  Subway  Terminal  Building? 

A.     Yes,  sir. 

Q.     And  how  big  is  that  safe? 

A.  About  four  feet  across  and  two  feet  thick  and 
about  six  feet  tall. 

Q.  And  who  else  besides  you  has  access  to  that 
safe?  A.     I  don't  know.  [158] 

Q.  You  aren't  the  only  one  who  has  access  to  it, 
are  you?  A.     No,  sir. 

Q.  And  you  weren't  the  only  one  on  that  day, 
Avnc  you,  <>n  the  clny  that  yon  brought  these  bottles 
in?  A.    No,  sir. 
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Q.  When  you  say  you  brought  them  in,  were 
there  several  other  bottles  in  the  safe  at  that  time? 

A.    Yes,  sir. 

The  Court :  Just  a  minute.  What  kind  of  bottles  ^ 
Perfume,  liquor 

The  Witness:     Liquor. 

The  Court:     Gallon  bottles   (indicating)? 

The  Witness:     No,  sir. 

Q.  (By  Mr.  Laviiie)  :  Well,  you  have  bottles 
there  in  your  safe,  do  you  not? 

Mr.  Bender:  Counsel  for  the  Government  objects 
to  that  question  as  being  incompetent  and  irrelevant 
what  he  has  in  the  safe. 

The  Court :  The  objection  is  sustained.  Not  what 
you  have,  but  what  was  in  at  that  particular  time. 

Mr.  Lavine:  It  is  i^reliminary.  I  am  going  to 
get  to  that. 

Q.  (By  Mr.  Lavine)  :  You  had  5-gallon  jugs 
in  your  safe,  did  you  not,  on  tliat  date,  September 
15th  or  16th,  1955?  [159]  A.     5-gallon  jugs? 

Q.     Yes.  A.     No,  sir. 

Q.     No  other  jugs  in  there? 

A.     There  were  other  jugs  in  there,  yes,  sir. 

Q.     What  size  were  they? 

A.  Quarts,  and  I  think  there  was  possibly  one 
or  two  one-gallon  jugs. 

Q.  And  no  5-gallon  jugs?  You  are  testifying 
imder  oath  now.  No  other  5-gallon  jugs  on  that 
date  ?  ; 

A.  You  mean  5-gallon  water  jugs  full  of  whis- 
key? 
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Q.  I  didn't  ask  you  if  they  were  full  of  whiskey. 
I  asked  you  if  you  had  5-gallon  jugs.  Do  you  un- 
derstand my  question? 

A.  I  didn't  know  whether  you  meant  five  one- 
gallon  jugs  or  one  5-gallon  jug. 

Q.  I  am  talking  about  the  jugs  the  same  size 
and  type  as  you  have  right  in  front  of  you. 

The  Court:  This  is  not  a  5-gallon  jug.  This  is  a 
gallon. 

Mr.  Lavine :  I  am  sorry.  Gallon  jugs.  I  am  sorry. 
T  stand  corrected,  your  Honor,  and  I  apologize. 

Q.  (By  Mr.  Lavine) :  One-gallon  jugs  the  size 
of  those  jugs  right  there  (indicating)  ? 

A.     Yes,  sir.  [160] 

Q.  You  had  others  in  the  safe  on  that  day,  did 
you  notf  A.     Yes,  sir. 

Q.     Of  the  same  type  and  kind,  is  that  correct? 

A.     Of  the  jugs? 

Q.     Yes.  A.     I  don't  know,  sir. 

Q.  Now,  did  those  jugs  that  were  in  the  safe 
have  liquid  in  them?  A.     Yes,  sir. 

Q.  And  were  they  jugs  with  a  similar  colored 
material  in  them?  A.     Yes,  sir. 

Q.  AYhat  time  did  you  go  to  the  safe  that  next 
morning?  A.     About  10  minutes  after  8:00. 

Q.     Bid  anybody  go  with  you? 

A.  The  safe  is  in  the  squad  room.  They  were  all 
there.  I  mean,  I  can't  recall  who  was  there.  But  the 
investigators  meet  in  the  squad  room  in  the  morning. 

Q.  Now,  did  anybody  go  with  you  from  the 
squad  room  or  independently  of  the  squad  room  to 
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the  safe  when  you  opened  it  u]:i  and  ]nit  these  jugs 

in  the  safe?  A.     No,  sir. 

Q.  Did  anybody  else  see  you  put  any  jugs  in  the 
safe?  A.     I  don't  know,  sir.  [161] 

Q.  Did  anybody  ever  tell  you  that  they  had  seen 
you  put  these  jugs  in  the  safe  %  A.     No,  sir. 

Q.  You  knew  that  some  question  arose  about 
these  jugs  later  on,  didn't  you?  A.    Yes,  sir. 

Q.  And  did  you  know  that  somebody  had  gone 
back,  somebody  from  your  office  had  gone  back  to 
the  premises  to  try  to  find  two  jugs  the  night  be- 
fore? A.     I  didn't  know  that,  sir. 

Q.  You  didn't  know  that.  You  did  learn  about 
it  later,  didn't  you?  A.     Yes,  sir. 

Q.  And  you  learned,  did  you  not,  that  somebody 
was  supposed  to  have  forgotten  the  two  jugs  and 
left  them  there,  isn 't  that  right  ?  A.     Yes,  sir. 

Q.  And  that  one  of  your  officers  went  back  there 
to  try  to  find  those  two  jugs  and  he  didn't  find  them, 
isn't  that  right?  A.     No,  sir. 

Q.  Didn't  you  learn  that  somebody  did  go  back 
from  your  squad  and  try  to  find  those  jugs  on  the 
night  of  September  15th  and  didn't  find  two  jugs 
there  that  he  was  looking  for?  [162] 

A.     Let  me  qualify  my  answer.  The  first  time 

Mr.  Lavine:  You  can  answer  that  question  yes 
or  no. 

Will  you  repeat  the  question,  please?  Read  the 
question. 

(Question  read.) 
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Mr.  Bender:  If  your  Honor  please,  the  witness 
may,  of  course,  answer  the  question  and  then  ex- 
plain his  answer. 

The  Court:  Yes.  Let  him  answer  the  question 
first  and  then  explain  his  answer. 

The  Witness:  Yes,  sir.  I  learned  that  in  court 
yesterday. 

Q.  (By  Mr.  La  vine) :  And  you  never  learned 
about   it  before  yesterday? 

A.  Now,  specifically,  the  question  was  had  I 
learned  about  tlie  two  men  going  back  to  look  for 
the  jugs? 

Q.  You  never  heard  about  that  before  yester- 
day ?  A.     No,  sir,  not  that. 

Q.  Now,  how  long  did  it  take  you  to  break  up 
these  various  articles  on  the  premises'? 

A.     I  would  say  about  an  hour,  sir. 

Q.     Did  you  dump  the  sugar?  A.     I  didn't. 

Q.     Did  you  take  it  away  with  you? 

A.     No,  sir. 

Q.  Did  you  ever  see  any  of  this  apparatus  in 
operation?  [163]  A.     No,  sir. 

Q.  Did  you  put  this  so-called  blower  on,  or  air 
purifier?  Did  you  try  to  put  it  on? 

A.     No,  sir. 

Q.     Do  you  know  whether  it  was  working  or  not? 

A.     No,  sir. 

Q.  Do  you  know  when  it  had  last  been  worked, 
if  it  ever  had  been?  A.    No. 

Q.  Did  you  see  if  you  could  smell  anything  or 
whether  any  fuuios  were  killed  by  its  operation? 
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A.    No. 

Q.  Did  you  go  to  these  three  garages  or  sheds 
with  some  other  officer?  A.    Yes,  sir. 

Q.  And  at  the  time  that  you  went  there  the  doors 
were  locked,  were  they?  A.     Yes,  sir. 

Q.  You  didn't  have  any  search  warrant  yourself 
for  the  particular  garages,  did  you? 

A.     The  premises  only,  sir. 

Q.     The  search  warrant  that  we  have  here  ? 

A.    Yes,  sir. 

Q.  Now,  did  you  assist  in  making  the  inven- 
tory? 

Mr.  Lavine:  May  I  approach  the  mtness,  your 
Honor?  [164] 

The  Court:     Yes. 

Q.  {'By  Mr.  Lavine)  :  Are  you  familiar  with 
this  inventory?  A.     I  have  seen  it. 

Q.     And  did  you  see  it  on  September  15th? 

A.     Yes,  sir. 

Q.     Did  you  assist  in  making  it? 

A.    Only — not  on  this  one,  no,  sir. 

Q.  Well,  did  you  assist  in  making  any  inven- 
tory? Did  you  make  some  other  notes  from  which 
this  inventory  was  copied? 

A.     I  started  the  inventory,  yes,  sir. 

Q.  And  do  you  have  your  notes  on  that  where 
you  started  it? 

A.     No,  sir.  I  threw  them  away. 

Q.  Did  you  put  do\\Ti  the  number  of  gallons  in 
the  barrel  on  your  notes?  A.     No,  sir. 

Q.     Did  you  put  the  number  of  gallons  that  were 
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destroyed  on  your  notes?  A.     No,  sir. 

Q.  Did  yon  put  the  number  of  gallons  that  you 
took  on  your  notes?  A.     Yes. 

Q.     And  you  destroyed  that? 

A.     Yes,  sir.  [165] 

Q.  You  do  keep  an  extensive  file,  don't  you,  of 
all  your  work?  Is  that  correct?  A.     Yes,  sir. 

Q.  And  you  haven't  kept  that  in  the  file  of  your 
case,  is  that  correct?  A.    That's  right. 

Q.  Now,  when  you  took  those  two  jugs  on  Sep- 
tember 15th,  were  they  in  the  exact  same  condition 
that  they  are  now?  A.     Yes,  sir. 

Q.  ISTow^  in  connection  with  this  inventory,  were 
these  articles  destroyed  that  are  listed  on  the  in- 
ventory as  having  been  destroyed? 

A.     I  didn't  destroy  all  of  this. 

Q.     Did  you  see  it  destroyed  ? 

A.     Not  all  of  it,  I  didn't  see  destroyed. 

Q.  What  part  of  that  inventory  did  you  not  see 
destroyed  ? 

A.  I  destroyed  that  brass  pump  and  the  motor 
and  some  of  the  barrels.  And  that  is  all. 

Q.  Did  you  see  the  other  articles  destroyed  as 
listed  here? 

A.     I  saw  several  other  barrels  destroyed. 

Q.     And  who  was  doing  the  destroying? 

A.  Investigators  I'ravis,  Warner  and  Coughran, 
and  Bruce  Awrey.  [166] 

Q.  Did  Investigator  Warner  make  up  this  in- 
ventory in  your  presence  ?  A.     Part  of  it. 
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Q.  Did  you  see  him  give  a  copy  of  it  to  the  de- 
fendant? A.     No,  sir. 

Mr.  Lavine :  I  would  like  to  offer  the  search  war- 
rant, and  the  invoiitoiT  in  evidence  as  defendant's 
exhibit. 

The  Court:  It  may  be  received  in  evidence  as 
Defendant's  Exhibit  A. 

(The  exhibit  referred  to  was  marked  Defend- 
ant's Exhibit  A  and  received  in  evidence.) 

Q.  (By  Mr.  Lavine)  :  You  said  you  had  some 
conversation  with  the  defendant  about  how  long  he 
operated  the  still.  AVho  was  present  in  that  con- 
versation? A.     Investigator  T3ruce  Awrey. 

Q.     Did  you  make  any  notes  of  it? 

A.     No,  sir. 

Q.  Didn't  you  regard  such  a  statement  as  im- 
portant enough  to  make  any  notes  on  it? 

A.     Yes,  sir. 

Mr.  Lavine :     That  is  all. 

Redirect  Examination 
By  Mr.  Bender: 

Q.  Do  you  have  any  difficulty  in  remembering 
the  statement  that  was  made?  [167] 

Mr.  Lavine:  I  object  to  that  as  calling  for  a  con- 
clusion of  the  witness. 

The  Court:     Sustained. 

Mr.  Bender:  Counsel  just  asked  if  he  re- 
garded  
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The  Court:  You  should  have  objected.  If  you 
would  have  objected,  I  would  have  sustained  the  ob- 
jection. 

Mr.  Bender:  No  further  questions  of  this  wit- 
ness. 

(Witness  excused.) 

Mr.  Bender:  May  we  recall  Mr.  Awrey  to  the 
stand  ? 

The  Court:    Yes. 

Mr.  Bender :    Thank  you.  Mr.  Awrey. 

BRUCE  AWREY 
a  witness  called  on  behalf  of  the  plaintiff,  having 
been  previously  sworn,  was  recalled  and  testified 
further  as  follows : 

Direct  Examination 
By  Mr.  Bender: 

Q.  Would  you  examine  th(^  two  small  bottles 
which  are  before  you  which  are  marked  Govern- 
ment's Exhibits  Nos.  18  and  19  for  identification 
only  and  read  the  labeling  on  them  to  yourself? 
Read  everjrfchlng  on  the  label. 

Mr.  Lavine:  Just  a  minute.  I  object  to  that  as 
no  proper  foundation  being  laid  for  the  reading  of 
any  label. 

The  Court:  Doesn't  the  witness  have  a  right  to 
examine  the  thing  he  is  going  to  identify?  [168] 

Mr.  Lavine :  He  has  a  right  to  examine  the  sub- 
stance. If  your  Honor  please,  what  I  am  objecting 
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to  is  that  if  this  is  for  the  purpose  of  refreshing 
his  memory  there  is  a  foundation  that  has  to  be 
laid.  If  it  is  not 

The  Court:  Well,  I  don't  know  what  the  purpose 
is.  The  only  question  is,  "Will  you  examine  the 
exhibit." 

Mr.  Lavine:  The  question  is  will  he  examine  the 
label,  not  the  exhibit,  your  Honor. 

The  Court:    The  objection  is  overruled.  Proceed. 

Q.  (By  Mr.  Bender) :  Mr.  Awrey,  have  you 
had  an  opportunity  and  have  you,  in  fact,  examined 
each  of  Government's  Exhibits  18  and  19  for  iden- 
tification? A.     I  have. 

Q.     Have  you  ever  seen  either  of  them  before? 

A.     I  have. 

Q.     Where  did  you  first  see  them? 

A.  On  September  16th  Investigator  Warner 
gave  me  these  two  samples,  along  with  another 
sample,  to  mail  to  the  United  States  chemist  in  San 
Francisco. 

Q.  And  did  you  mail  them  to  the  Ignited  States 
chemist  in  San  Francisco  ? 

A.  I  mailed  these  three  samples,  these  two  and 
another  sample,  to  the  United  States  chemist  in  San 
Francisco. 

Q.  Did  you  obtain  two  samples  from  any  jug  or 
any  other  container?  [169] 

A.  I  did  not.  I  received  them  directly  from  In- 
vestigator Warner. 

Mr.  Bender:     No  further  questions. 
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Cross-Examination 
By  Mr.  Lavine: 

Q.  What  time  of  the  day  did  you  receive  the 
samples  ? 

A.     Oh,  I  don't  remember  exactly.  Maybe 

Q.     Morning  or  afternoon  or  night? 

A.     As  I  remember,  it  was  around  noon. 

Q.     How  were  the  samples  handed  to  you? 

A.  As  one  person  would  hand  them  to  another. 
"Here's  a  couple  of  samples.  Will  you  mail  them 
forme?" 

Q.  Were  they  just  like  they  are  there,  or  were 
they  in  a  box? 

A.  They  were  not  in  a  box.  They  were  indi- 
vidual samples;  three  of  them;  these  two  and  an- 
other. 

Q.  Referring  now  to  Government's  Exhibit  No. 
18,  did  you  see  how  much  liquid  was  in  the  bottle 
when  you  took  it?  A.     Yes,  I  noticed. 

Q.  Well,  was  it  the  same  amount  of  liquid  as  is 
here  now? 

A.  Both  bottles  were  fuller,  up  about  this  high 
(indicating),  as  I  remember. 

Q.     Indicating  to  the  rim  of  the  bottle? 

A.  Yes.  I  can't  testify  exactly  how  full  they 
were,  [170]  but,  as  I  remember,  all  the  bottle 
samples  we  send,  they  are  fuller  than  this. 

Q.  Are  you  giving  us  your  answer  now  because 
thr.t  is  tlie  general  practice  or  because  you  remem- 
ber specifically  what  was  here? 
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A.  Because  I  know  there  was  nothing-  unusual 
about  the  samples  when  they  were  given  to  me.  If 
the}^  had  been  low  I  would  have  noticed  it. 

Q.  You  didn't  pay  any  particular  attention 
whether  it  was  the  same  or  fuller  or  not,  isn't  that 
a  fact  now? 

A.  I  do  with  all  the  samples.  And  I  also  make 
sure  the  cork  is  tight. 

Q.  I  am  just  asking  you  now  about  the  contents. 
You  didn't  pay  any  particular  attention  to  the 
amount  of  the  contents,  isn't  that  right? 

A.     They  were  fuller  than  they  are  now. 

Q.  That  doesn't  answer  my  question.  You  didn't 
pay  any  particular  attention  to  the  contents,  isn't 
that  right?  A.    Not  particularly,  except 

Mr.  Bender:  Excuse  me.  The  Government  ob- 
jects to  the  question  as  asking  for  a  conclusion 
whether  he  paid  any  particular  attention. 

The  Court:  Sustained.  What  difference  does  it 
make  whether  they  were  full  or  half  full? 

Mr.  Lavine:  There  is  important  testimony  that 
ultimately  [171]  will  appear  in  this  case. 

The  Witness:  I  would  definitely  say  they  were 
fuller  than  this  because  if  they  had  not  been  full  I 
would  have  asked  the  boys  to  till  them  up.  I  have 
sent  hundreds  and  hundreds  of  samples. 

Q.  (By  Mr.  Lavine)  :  Did  you  pack  these 
samples?  A.     I  did. 

Q.     What  did  you  pack  them  in  ? 

A.    I  packed  them  in  a  small  carton. 

Q.     Where  did  the  third  one  come  from? 
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A.     That  was  another  sample  they  were  sending. 

Q.     Of  these?  A.     Not  of  this. 

The  Court:     In  another  case? 

The  Witness:     Another  case,  sir. 

Q.  (By  Mr.  La\dne) :  Now,  did  you  open  the 
bottles  and  smell  them'?  A.     No,  I  didn't. 

Q.     Did  you  do  that  at  the  time  *?  A.     No. 

Q.  Did  you  make  any  examination  to  see  whether 
it  was  the  same  color  as  any  other  liquids  that  you 
had  around  ? 

A.  I  made  no  examination  whatsoever.  I  tighten 
the  corks  on  all  the  samples  to  make  sure  they  are 
tight. 

Q.  Did  you  see  who  poured  the  liquid  into  these 
two  [171-A]  bottles?  A.    I  did  not. 

Q.  Did  you  see  where  they  were  poured  or  know 
when  they  were  poured? 

A.  No.  I  merely — the  boys  were  busy  and  I 
merely  packed  them  and  mailed  the  samples  to  help 
them. 

Mr.  Lavine:  I  have  no  further  questions  of  this 
witness. 

Mr.  Bender:  No  further  questions  of  this  wit- 
ness. 

The  Court:  Mr.  Warner,  when  he  was  on  the 
stand,  testified  that  he  had  taken  the  samples  from 
the  big  bottles. 

Mr.  Bender:  I  didn't  go  into  that,  and  I  should 
have. 

The  Court:     Is  Mr.  Warner  here? 

Mr.  Bender:     Yes. 


United  States  of  Am  erica  1'79 

The  Court:     Let's  clear  up  that  point  right  now 
while  we  have  a  chance. 
You  may  step  down. 

(Witness  excused.) 

M.  F.  WARNER 
called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  previously  sworn,  was  recalled  and  testified  as 
follows : 

Direct  Examination 

The  Court:  Mr.  Warner,  did  you  have  anything 
to  do  with  the  obtaining  of  the  samples  from  the 
larger  jugs,  which  are  Government's  Exhibits  1  and 
2  for  identification? 

The  Witness:     Yes,  sir.  [172] 

The  Court:    What  did  you  do  in  that  regard? 

The  Witness :  I  took  a  sample  from  each  of  the 
jugs,  placed  it  in  an  8-ounce  sample  bottle,  fixed  the 
label  thereto,  initialed  it  and  gave  it  to  Mr.  Awrey. 

The  Court:  And  from  which  jugs  did  you  take 
the  samples  from  %  Can  you  tell  us  ? 

The  Witness:  Yes.  This  sample  was  taken  from 
this  jug. 

The  Court:  That  doesn't  mean  anything.  Give  us 
the  number. 

The  Witness:  Exhibit  19  was  taken  from  Ex- 
hibit 2. 

The  Court:     You  took  it? 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Bender) :  What  about  Exhibit  18 
for  identification? 
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A.    It  was  taken  from  Exhibit  No.  1. 

Q.  Approximately  what  time  of  the  day  was  it, 
do  yon  recall,  that  you  took  the  samples? 

A.     Some  time  after  8:00  o'clock. 

Q.  Was  anyone  else  present  when  you  took  the 
samples?  A.     I  don't  recall. 

Mr.  Bender :     You  may  cross-examine. 

The  Court :  After  you  took  the  samples,  what  did 
you  do  with  them? 

The  Witness:  I  marked  them  with  my  initials 
and  then  I  handed  them  to  Mr.  Awrey  for  [173] 
mailing. 

The  Court:  And  you  asked  him  to  mail  them 
for  you? 

The  Witness :    Yes. 

The  Court :    Any  questions  ? 

Mr.  Lavine :    Yes,  your  Honor. 

Cross-Examination 
By  Mr.  Lavine: 

Q.  You  said  that  you  took  the  samples  some  time 
after  8 :00  o  'clock  ?  A.     Yes. 

Q.     What  time  after  8:00  o'clock? 


A 

Q 

A 

Q 

A 

Q 

A 


Pardon  ? 

What  time  after  8:00  o'clock? 

Some  time  before  noon. 

What  time? 

I  didn't  make  a  note  of  the  time. 

How  many  samples  did  you  take? 

One  from  each  bottle. 
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Q.  Did  you  take  a  third,  samj^le  from  some  other 
bottle?  A.     Yes,  sir. 

Q.     And  you  did  that  on  the  16th,  you  say? 

A.    Yes,  sir. 

Q.  Now,  how  did  you  pour  the  sample  from  one 
bottle  into  the  other? 

A.  By  removing-  the  cap  from  the  jug  and  the 
cap  from  the  sample  bottle  and  pouring  it  in.  [174] 

Q.  And  did  you  examine  the  bottle  that  you  were 
pouring  the  sample  into  to  see  whether  it  was  clean 
or  not  ?  A.     Not  particularly,  no. 

Q.  Did  you  pour  the  liquid  into  Exhibit  19  from 
Exhibit  1  or  Exhibit  2?  A.     Exhibit  2. 

Q.  Well,  now,  what  did  you  do  with  the  sam})le 
after  3^ou  poured  it  into  the  bottle  ? 

A.  I  sat  the  jug  on  my  desk  with  the  sample  in 
front  of  it. 

The  Court:  When  did  you  make  a  writing  upon 
the  sample? 

The  Witness:  After  I  poured  all  three  samples 
out.  In  other  words,  I  had  three  gallon  jugs  and 
three  sample  bottles.  As  I  would  pour  it  from  this 
jug  into  the  sample  bottle  I  capped  both  bottles  and 
placed  the  sample  in  front  of  the  jug  from  which 
I  was  taking  the  sample. 

Q.  (By  Mr.  Lavine)  :  Did  you  take  the  gallon 
jugs  out  of  the  safe?  A.     Yes,  sir. 

Q.  And  did  you  put  them  on  some  table  or  coun- 
ter that  you  have  there  in  the  investigation  room? 

A.     I  put  them  on  my  desk. 

Q.     Where  did  you  do  the  pouring,  on  the  desk? 
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A.    Yes,  sir. 

Mr.  Lavine:  May  I  approach  the  witness,  your 
Honor?  [175] 

The  Court:     Yes. 

Q.  (By  Mr.  Lavine)  :  Did  you  put  the  caps 
back  on  these  bottles  after  you  poured  the  sample 
in?  A.     Yes,  sir. 

Q.  And  did  you  do  anything-  else  with  the  bot- 
tles? A.     After  I  put  the  sample  in? 

Q.     Yes. 

A.  Well,  I  marked  them,  prepared  a  label  for 
them. 

Q.  'Now,  then,  how  much  liquid  did  you  pour 
into  the  bottle? 

A.     Well,  I  always  pour  them  full. 

Q.  Well,  are  you  answering  the  question  now 
because  that  is  your  general  practice  or  do  you  re- 
member what  you  did  with  these  two  bottles? 

A.     Not  particularly,  no. 

Q.  I  see.  Did  you  make  any  further  test  to  see 
whether  the  liquid  tasted  like  it  was  a  distilled 
spirit?  A.     No,  sir. 

Mr.  Lavine :     That  is  all  I  have. 

Mr.  Bender:  The  Government  moves  that  Gov- 
ernment's Exhibits  Nos.  1,  2,  18  and  19  for  identi- 
fication only  be  admitted  in  evidence. 

Mr.  I^avine :  I  object.  There  has  been  no  proper 
foundation.  I  object  on  the  further  ground  that  they 
were  illegally  seized  in  violation  of  the  Fourth  and 
Fifth  Amendments,  [TTG]  violation  of  due  process 
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clause  of  the  Fifth  Amendment  of  the  Constitution 

of  the  United  States. 

The  Court:  The  objection  is  overruled.  They 
may  be  received  in  evidence. 

The  Clerk:    Exhibits  1,  2,  18  and  19  in  evidence. 

(The  exhibits  referred  to  were  marked  Plain- 
tiff's Exhibits  1,  2,  18  and  19  and  received  in 
evidence.) 

Mr.  La  vine:  May  I  ask  this  witness  one  addi- 
tional question? 

The  Court:     All  right. 

Mr.  Lavine :  Did  you  make  out  the  inventory  in 
respect  to  the  liquor  that  was  taken  and  the  liquor 
that  was  destroyed? 

The  Witness :     Yes,  sir. 

Mr.  Lavine:  What  time  did  you  make  out  your 
inventory  ? 

The  Witness:  I  think  I  answered  that  before. 
About  3:15. 

Mr.  Lavine :  I  thought  you  had,  but  T  wanted  to 
be  sure. 

That  is  all. 

The  Court :     You  may  step  down. 

(Witness  excused.) 

The  Court:  May  I  inquire  how  many  more  wit- 
nesses you  have  ? 

Mr.  Bender :  The  Government  has  two  more  wit- 
nesses. They  will  not  take  so  long  as  the  others.  At 
least,  we  anticipate  [177]  they  will  not. 
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The  Court :  Mr.  Lavine,  have  you  any  authorities 
to  support  your  instruction  No,  6?  If  you  have,  I 
would  like  to  have  them. 

Mr.  Lavine:  Yes,  your  Honor.  I  will  have  them 
for  your  Honor. 

The  Court:  The  first  sentence  is  particularly 
what  I  am  interested  in. 

Mr.  Lavine:  All  right.  Very  well.  I  will  have 
it  at  2 :00. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
we  are  about  to  take  another  recess.  Again,  before 
we  separate,  it  is  my  duty  to  admonish  you  not  to 
discuss  the  case  with  anyone  and  not  to  allow  any- 
one to  discuss  it  with  you;  not  to  formulate  or  ex- 
press any  opinion  as  to  the  rights  of  the  parties 
until  this  case  has  been  finally  submitted  to  you. 

With  that  admonition  we  will  now  recess  until 
2:00  o'clock  this  afternoon. 

(Whereupon,  a  recess  was  taken  until  2:00 
o'clock  p.m.  of  the  same  day.)  [178] 


Wednesday,  December  21,   1955—2:00  P.M. 

The  Court :  Is  it  stipulated  that  the  jury  is  pres- 
ent and  in  the  box? 

Mr.  Lavine :     So  stipulated,  your  Honor. 

Mr.  Bender :  So  stipulated.  And  the  defendant  is 
present  in  court. 

Your  Honor,  at  this  time  may  the  Government 
and  opposing  counsel  approach  the  bench  briefly? 

The  Court:     Yes. 
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(Whereupon,  the  following  proceedings  were 
had  outside  the  hearing  of  the  jury  and  the  de- 
fendant.) 

Mr.  Bender:  Your  Honor,  in  the  interest  of 
shortening  the  trial  w^e  have  refrained  from  adduc- 
ing any  testimony  concerning  another  incident 
which  occurred  on  these  premises  of  the  defendant 
on  September  14,  1955.  However,  in  the  interest  of, 
perhaps,  an  abundance  of  caution  that  it  be  estab- 
lished that  the  defendant  was  engaged  as  charged 
in  the  indictment  in  a  business  of  a  distillery  the 
Government  is  contempating  asking  its  next  wit- 
ness, interrogating  its  next  witness  concerning  the 
transaction  which  occurred  on  September  14,  1955; 
in  other  words,  the  transaction  where  a  man  named 
Warren  was  known  to  have  entered  the  premises 
without  any  liquor,  un-tax-paid  spirits,  and  left  the 
premises  with  un-tax-paid  distilled  spirits.  The  pur- 
pose in  telling  the  [179]  court  this,  advising  the 
court  of  this  and  opposing  counsel,  is  to  make  cer- 
tain that  the  court  would  not  feel  that  it  would  be 
error  to  go  into  that  and  present  it  in  the  presence 
of  the  jury  by  merely  questioning  the  witness. 

Mr.  Lavine:  We  would  object  to  any  introduc- 
tion of  any  testimony  about  someone  on  the  14th 
which  is  not  alleged  in  this  indictment.  The  indict- 
ment alleges  specific  transactions.  The  dates  are 
given  specifically  as  the  15th  of  September,  and  any 
transaction  prior  thereto  would  be  incompetent,  ir- 
relevant and  immaterial  and  not  within  the  issues 
of  this  case. 
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The  Court :     Let  me  have  the  file. 

(Whereupon,    the    file   was    handed    to    the 
court.) 

Mr.  Bender:  The  Government  can  easily  answer 
that  objection  because  as  your  Honor  knows  in  Fed- 
eral court  there  are  numerous  cases 

The  Court:  It  says,  "on  or  about  September 
15th."  It  doesn't  say  on  the  15th.  It  says  on  or 
about. 

Mr.  Bender:  In  fact,  all  we  need  prove  is  that 
it  haj)pened  some  time  prior  to  the  trial. 

The  Court:  I  think  it  is  established  by  the  evi- 
dence, without  a  doubt,  that  on  the  day  the  search 
was  made  the  still  was  not  in  operation. 

Mr.  Bender :     That  is  true. 

The  Court :  No  question  about  that.  Now,  if  they 
convict  [180]  him  of  being  a  distiller  or  a  rectifier 
they  are  going  to  have  to  show  it  was  done  prior  to 
the  15th. 

Mr.  Lavine:  Well,  proof  of  any  transaction  on 
the  14th — I  don't  understand  from  the  Govern- 
ment's oifer  of  proof  they  are  offering  to  prove 
there  was  any  operation  of  the  still  on  the  14th. 

Mr.  Bender:  We  are  offering  to  prove,  and  in- 
tend to  prove,  he  was  engaged  in  this  business 

The  Court:     What  are  you  going  to  prove? 

Mr.   Bender:     of   a   distiller   as   alleged   in 

Counts  Two,  Three  and 

The  (Vmrt:  What  is  your  evidence?  Was  he  a 
distiller  on  that  day? 

Mr.  Bender:    Your  Honor,  a  man  doesn't  have  to 
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be  operating  his  jolaiit  on  one  specific  day  in  order 
to  be 

The  Court:     Was  he  selling  liquor? 

Mr.  Bender :  That  is  it  exactly.  He  possessed  this 
large  quantity.  Like  I  indicated,  we  feel  the  evi- 
dence is  sufficient,  but  out  of  an  abundance  of  cau- 
tion we  feel  the  Government  should  introduce  this 
additional  testimony  now. 

Mr.  La  vine:  Well,  I  object  to  it  as  being  incom- 
petent, irrelevant  and  immaterial;  not  within  the 
issues  of  this  trial  as  to  what  was  done  in  connec- 
tion with  someone  else. 

The  Court:  You  go  ahead,  and  you  can  make 
your  objections  and  I  will  rule  upon  them.  [181] 

I  asked  for  your  authorities. 

Mr.  Lavine:  196  Cal.,  page  408.  And  169  Cal., 
408. 

The  Court:     Both  408? 

Mr.  Lavine :  Just  a  minute.  T  gave  you  the  wrong 
one.  169  Cal.  408  and  196  Cal.  404,  405;  and  then 
under  headnote  3.  I  haven't  read  these  other  two 
cases. 

The  Court:    I  will  read  these  two. 

Mr.  Bender:  Before  counsel  departs,  the  Gov- 
ernment would  like  to  object  in  that  these  are  Cali- 
fornia citations.  I  would  like  to  cite  for  the  court 
Opr)or  vs.  United  States,  3048  U.S.  84,  and  at 
page  93. 

The  Court :     All  right. 

(Whereupon,  the  following  proceedings  were 
had  in  the  hearing  and  presence  of  the  jury  and 
the  defendant.) 
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The  Court:     Call  your  next  witness. 
Mr.   Bender:     The  Government  will  call  as  its 
next  witness  Mr.  Elroy  W.  Travis. 

ELROY  W.  TRAVIS 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  sworn,  was  examined  and  testified  as  follows: 

The  Clerk :     Please  state  your  name. 
The  Witness :    Elroy  W.  Travis,  T-r-a-v-i-s. 
The  Court :    You  will  have  to  keep  your  voice  up 
so  the  attorneys  and  the  jury  can  hear  you. 
The  Witness:     Yes,  sir.  [182] 

Direct  Examination 
By  Mr.  Bender: 

Q.  Mr.  Travis,  what  is  your  profession  or  oc- 
cupation ? 

A.  Investigator  for  the  Alcohol  &  Tobacco  Tax 
Division,  Internal  Revenue  Service. 

Q.  Directing  your  attention  to  on  or  about  Sep- 
tember 14,  1955,  were  you  on  duty  that  day? 

A.     Yes,  sir. 

Q.  And  were  you  in  the  company  of  any  other 
agent  or  investigator?  A.     Yes. 

Q.     Who  was  with  you  at  that  time? 

A.  Investigator  Jones  and  myself  in  one  car 
and  Investigator  Coughran  and  Investigator 
Warner  in  another. 

Q.  And  on  that  date,  did  you  have  occasion  to 
go  to  the  premises  known  as  1011  and  1011%  West 
223rd  Street,  Torrance,  California? 
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A.    Yes,  sir. 

Q.     What  time  did  you  arrive  there? 

A.    Approximately  9:15  p.m. 

Q.  Will  you  relate  what  you  observed  occur,  if 
anything,  just  five  minutes  prior  and  up  to  the  time 
that  you  arrived  at  the  premises,  and  subsequent  to 
your  arrival  ? 

Mr.  Lavine:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial.  [183] 

The  Court:     Overruled. 

The  Witness:  We  followed  a  1946  Ford  coupe 
prior  to  his — to  the  coupe's  driving  into  the  west 
driveway,  which  is  commonly  called  1011%  West 
223rd  Street.  The  car  was  driven  by  one  William 
J.  Warren. 

Q.  After  you  followed  this  car  which  was  driven 
into  the  premises  on  223rd  Street,  what  did  you  do 
then? 

Mr.  Lavine:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial;  not  within  the  issues  of 
this  case. 

The  Court:  Will  counsel  please  approach  the 
bench  ? 

(Whereupon,  the  following  proceedings  were 
had  outside  the  hearing  of  the  jury  and  the 
defendant.) 

The  Court:  You  know,  I  tried  that  case  and  the 
witnesses  all  testified  that  they  did  not  see  any 
liquor  put  in  that  car. 

Mr.  Bender:    That  is  true,  absolutely.  But  testi- 
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mony  was  introduced  to  show  that  the  car  left  the 
premises  and  then  the  liquor  was  found  in  the  car. 
Certainly  no  one  at  any  time  ever  saw  that  man 
place  the  liquor  in  the  car.  It  was  never  contended 
they  did. 

The  Court :  But  none  of  the  witnesses  were  ever 
able  to  testify  that  any  liquor  was  put  in  the  car  at 
that  place. 

Mr.  Bender:  But  they  testified  they  checked  the 
car  before  it  was  driven  to  that  place  and  it  con- 
tained no  liquor. 

The  Court:  Well,  if  we  are  i^oing  into  that  case 
and  [184]  retry  it,  we  will  be  here  a  couple  more 
days. 

Is  this  the  only  testimony  you  have  concerning 
the  prior  sales'? 

Mr.  Bender:     Yes,  your  Honor. 

Mr.  Lavine :  I  object  to  it,  your  Honor,  as  being 
incompetent,  irrelevant  and  immaterial;  not  within 
the  issues  of  this  case.  And  the  Government's  own 
oifer  shows  they  don't  have  any  evidence  that  is 
relevant  to  this  case,  and  I  submit  that  it  is  not 
proper  and  that  it  w^ould  be  highly  prejudicial  to 
this  defendant  to  bring  in  testimony  about  some- 
body arrested  for  a  separate  crime  not  charged  in 
the  indictment;  at  least  not  charged  jointly  in  this 
case  in  any  shape,  manner  or  form,  and  we  can't 
be  prejudiced  by  the  trial  of  somebody  else,  what 
somebody  else  did. 

Mr.  Bender:  If  counsel  mc^ans  that  it  will  help 
establish  defendant's  guilt,  he  is  correct.  It  is  an 
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additional  form  of  evidence.  It  is  additional   evi- 
dence of  the  defendant's  guilt.  As  we  stated  earlier, 
we  believe  the  evidence  is  sufficient  now,  but  I  think 
this  should  be  introduced. 

The  Court:  I  think  you  had  better  be  satisfied 
with  what  you  have.  You  might  be  jeopa]*dizing 
your  entire  case. 

Mr.  Bender:  That  is  why  I  approached  the 
bench  before  on  the  matter. 

The  Court:  Well,  1  am  going  to  sustain  the  ob- 
jection. 

(Whereupon,  the  following  proceedings  were 
had  in  the  [185]  hearing  and  presence  of  the 
jury  and  the  defendant.) 

The  Court:     The  objection  is  sustained. 

Q.  (By  Mr.  Bender) :  Directing  your  attention, 
Mr.  Travis,  to  on  or  about  September  15,  1955,  were 
you  one  of  the  investigators  who  participated  in  the 
arrest,  or  who  was  present  on  the  premises  of  the 
Ramsey  premises  on  September  15,  1955? 

A.     Yes,  sir. 

Q.  Will  3^ou  relate  what  you  observed  on  the 
premises  at  that  time  which,  if  possible,  you  can 
testify  to  and  that  was  not  testified  to  by  any  of  the 
other  officers'? 

Perhaps  I  have  overstated  my  question. 

Will  you  relate  what  occurred  on  September  15, 
1955,  at  the  Ramsey  premises? 

A.  After  driving  in  the  driveway  I  waited  in 
the  driveway  until  Investigator  Jones  started  to- 
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ward  the  small  building.  Subsequent  to  tbat  I  ap- 
proached the  rear  end  of  the  house,  of  the  living 
quarters,  and  met  one  of  the  investigators — I  don't 
now  remember  if  it  was  Investigator  Warner  or 
Investigator  Coughran.  We  started — I  went  back 
in  the  rearmost  part  of  the  small  house  and  ob- 
served Investigator  Jones  come  out,  and  w^e  walked 
toward  the  doorway  of  the  garage,  which  has  been 
described  as  the  place  where  the  distilled  spirits 
were  found.  We  got  the  odor  or  the  aroma  of  what 
we  thought  was  distilled  spirits.  And  Mr.  Awrey 
asked  me  to  get  the  defendant  with  the  keys.  I  im- 
mediately went  into  [186]  the  living  quarters  and 
asked  the  defendant  for  the  keys  to  the  garage. 

Q.     Did  the  defendant  then  hand  you  the  keys  ? 

A.     No,  sir,  he  did  not. 

Q.    What  did  he  do  ?  A.     He  did  nothing. 

Q.  What  did  you  or  anyone  else  say  in  his  pres- 
ence at  that  time? 

A.  I  advised  him  that  out  of  due  respect  to  his 
property  we  didn't  care  to  break  the  law;  that 
actually  his  giving  us  the  keys  didn't  really  make 
any  difference.  However,  I  suggested  he  open  it  if 
he  had  the  keys.  At  that  time  he  walked  out  with 
Investigator  Coughran.  I  remained  in  the  house  and 
had  a  conversation  with  the  two  women. 

Q.     What  occurred  after  that  that  you  observed? 

A.  Shortly  thereafter  at  approximately  10  or 
15  minutes  later,  I  went  back  to  the  rearmost  part 
of  the  premises  and  was  looking  around — that  is, 
searching  the  various  outhouses.   And   I   returned 
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to  the  garage,  the  double-door  garage,  and  at  that 

time  Investigator  Awrey  said  that  the  defendant 

wanted  to  change  his  clothing.  And  I  went  with  the 

defendant  in  his  house  while  he  was  changing  his 

clothes. 

During  the  time  I  was  in  the  house  I  asked  the 
defendant — I  advised  him  of  his  constitutional 
rights,  and  he  replied  that  he  was  familiar  with  it, 
and  words  to  the  effect  that  he  [187]  was  not  an 
amateur.  I  told  him  that  I  wanted  to  ask  him  a  few 
questions. 

Q.     TMiat  didhe  say'? 

A.     Well,  he  didn't  say  anything  after  that. 

Q.     Did  you  say  anything  further  ? 

A.  I  did  not  ask  him  any  more  questions  that  I 
can  recall  because  I  felt  that  there  would  be  little 
co-operation. 

After  he  had  changed  clothing  we  went  back  out 
to  the  house  that  has  been  described  before  with 
the  double  garage  doors  where  the  distilled  spirits 
were  found. 

Q.  For  approximately  how  long  was  he  in  the 
house  changing  his  clothing,  if  you  can  estimate? 

A.     Approximately  half  an  hour. 

Q.  What  did  he  wear,  and  what  was  he  wearing 
before  he  went  into  the  house  to  change  his  clothes  ? 

A.     As  best  I  can  recall,  light-colored  slacks. 

Q.     AATiat  did  he  change  into? 

A.     He  changed  into  a  suit. 

Q.  After  changing  into  the  suit,  what  did  he  do 
and  what  did  vou  do  ? 
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A.  After  the  conversation  in  the  kitchen,  after 
that  we  walked  out  to  the  double-door  garage  prem- 
ises where  we  found  the  distilled  spirits  where  In- 
vestigator Coughran  was  there  and 

Q.  Had  you  found  the  distilled  spirits  before 
the  [188]  defendant  went  into  the  house  to  change 
his  clothing?  A.     Yes,  sir. 

Q.  Did  you  participate  at  all,  or  were  you  pres- 
ent at  the  time  that  Investigators  Warner  and  Jones 
and  Coughran  testified  that  Government's  Exhibits 
Nos.  1  and  2,  the  samples,  were  obtained  *? 

A.     No,  sir,  I  was  not  there  at  the  time. 

Q.  Continue.  Relate  what  you  did  observe  after 
you  returned  with  the  defendant  on  the  outside. 

A.  In  the  presence  of  the  defendant.  Investi- 
gator Coughran  and  myself,  the  defendant  made  a 
remark  that — not  in  the  exact  words,  perhaps,  that 
I  am  going  to  relate,  but  to  the  effect  that  he  had  a 
hunch  that  the  12-gallon  deal  Avas  a  phony. 

Q.     Did  he  state  anything  further? 

A.     No,  sir. 

Q.  Were  you  present  at  any  other  conversations 
between  the  defendant,  or  in  the  presence  of  the 
defendant,  which  you  have  not  testified  to  and  which 
you  specifically  recall?  A.     Not  that  I  recall. 

Mr.  Bender:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Lavine: 

Q.     Mr.  Travis,  what  time  did  you  get  there? 
A.    At  the  premises  ?  [189] 
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Q.     Yes.  A.     Around 


Q.  On  the  15th  of  September,  I  am  talking 
about.  A.     12 :20,  sir. 

Q.     12:20?  A.     12:20  p.m. 

Q.     Who  else  was  with  you  at  the  time? 

A.  I  was  riding  in  the  car  driven  by  Investigator 
Coughran  and  accomi)anied  by  Investigator  Jones. 

Q.  When  you  decided  to  go  into  these  three 
garages  you  told  the  defendant  that  unless  he  gave 
you  the  keys  you  were  going  to  smash  down  the 
doors,  didn't  you? 

A.  No,  I  did  not,  sir.  I  advised  him  that  it  was 
not  necessary  to  have  the  keys,  that  we  could  break 
the  doors  doAvn — that  is,  break  the  lock  off  the  door. 

Q.  And  did  you  have  the  search  warrant  with 
you  at  that  time '? 

A.     No,  I  did  not  have  the  search  warrant. 

Q.  Did  you  think  you  had  a  right  to  break  down 
the  lock  of  the  door  without  a  search  warrant  for 
that  specific  building?  A.     No,  sir. 

Q.  Did  you  tell  the  defendant  that  you  would 
break  the  doors  down  ?  A.I  did  not.  [190] 

Q.  Did  you  tell  him  that  if  he  had  any  respect 
for  his  property  he  would  let  you  have  the  keys? 

A.  No,  sir.  I  said  that  with  all  due  respect  for 
his  property  we  did  not  want  to  break  the  lock.  He 
had  hesitated  in  such  a  manner  that  he  seemed  to 
be  reluctant — if  he  had  any  keys  he  made  no  re- 
mark that  he  was  willing  to  open  the  door. 

Q.     And  you  then  told  him  that  if  he  had  anv 
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respect  for  the  ])roperty  there  that  he  better  open 

the  doors,  or  words  to  that  effect? 

A.    I  did  not  say  that.  You  are  twisting 

Q.     You  were  very  gentle  with  him? 

A.     That's  right,  sir. 

Q.     Were  you  armed  at  the  time? 

A.     We  are  always  armed,  sir. 

Q.  Had  you  taken  any  pickaxes  out  there  or 
other  weapons  to  break  down  locks  and  doors? 

A.     No,  sir. 

Q.     Did  you  have  any  in  the  car  at  the  time  ? 

A.     No,  sir. 

Q.  Well,  after  you  made  that  statement  to  the 
defendant  that  you  say  you  made  to  the  defendant, 
you  went  out  with  the  defendant? 

A.     I  did  not  go  out  with  the  defendant. 

Q.     Who  went  out  with  him?  [191] 

A.     Investigator  Coughran. 

Q.     Then  did  you  join  them  later  on? 

A.  Yes,  sir.  No,  I  did  not  join — as  I  recall,  I 
did  not  join  any  of  the  investigators  with  the  de- 
fendant prior  to  my  going  back  into  the  house  for 
him  to  change  his  clothing. 

Q.     How  long  did  you  stay  out  there  that  day? 

A.     We  left  around  3 :30,  or  a  quarter  to  4 :00. 

Q.  And  had  all  of  the  things  that  were  listed  in 
this  inventory  been  destroyed  at  that  time? 

A.  I  couldn't  testify  that  all  had  been  destroyed 
at  the  time.  I  remember  what  I  destroyed. 

Q.    What  did  you  destroy? 
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A.  I  remember  destroying  a  5-gallon  water  con- 
tainer of  distilled  spirits. 

Mr.  Lavine:  I  move  to  strike  the  "distilled 
spirits"  as  a  conclusion  of  the  witness,  your  Honor. 

The  Court:  Is  there  any  dispute  that  there  was 
distilled  spirits'?  When  we  originally  started  there 
was.  But  we  have  all  this  testimony  now. 

Mr.  Lavine:  As  far  as  this  5-gallon  container 
there  is. 

The  Court:  It  may  go  out.  Substitute  "liquid" 
instead  of  "distilled  spirits." 

Q.  (By  Mr.  La^une)  :  You  didn't  examine  what 
was  in  this  bottle,  did  you?  [192]  A.     No,  sir. 

Q.  You  didn't  take  any  sam])le  of  what  was  in 
this  bottle?  A.     No,  sir. 

Q.  You  didn't,  as  a  matter  of  fact,  take  any 
samples  of  any  of  the  bottles  that  you  destroyed, 
did  3^ou  ?  A.     No. 

Q.  Axidi  you  didn't  see  anybody  else  take  any 
samples  of  the  bottles  that  they  destroyed? 

A.     No,  I  did  not. 

Q.  Now,  you  destroyed  this  5-gallon  bottle.  What 
else  did  you  destroy? 

A.  I  punctured  holes  in  the  remains  of  the  pot, 
the  copper  pot. 

Q.     And  what  else  did  you  destroy? 

A.  A  hydrometer,  a  thermometer  and  several 
barrels. 

Q.  You  didn't  see — pardon  me.  Are  >()U 
through  ? 
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A.  And  several — not  several  but  a  few,  more 
than  three,  I  would  say,  of  the  gallon  jugs. 

Q.     Were  those  empty  gallon  jugs? 

A.  They  contained  a  liquid  appearing  to  me  as 
whiskey. 

Q.     Did  you  destroy  all  the  empty  jugs? 

A.     T  didn't  destroy  any  em])ty  jugs. 

Q.     Did  you  take  any  jugs  with  you,  yourself? 

A.    No,  sir.  [193] 

Q.  As  far  as  you  could  see  at  the  time  you  left, 
were  all  the  jugs  on  the  premises  destroyed? 

A.  Well,  I  had  no  reason  to  believe  that  it  was 
otherwise. 

Mr.  Lavine:     That  is  all. 

Redirect  Examination 
By  Mr.  Bender: 

Q.  Mr.  Travis,  did  you  see  Investigator  Awrey 
serve  the  search  warrant  on  the  defendant? 

A.     No,  sir,  I  didn't. 

Q.  At  aproximately  what  time,  in  point  of  time, 
how  long  after  you  had  arrived  on  the  premises  did 
you  have  this  conversation  with  the  defendant  con- 
cerning the  key? 

A.  Approximately  five  minutes  to  1 :00  or  1 :00 
o'clock — in  the  neighborhood  of  1:00  o'clock. 

Q.  More  than  a  half  hour  after  you  had  been  on 
the  premises?  A.     Yes. 

Mr.  Bender:     That  is  all. 
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Recross-Examination 
By  Mr.  Lavine: 

Q.  You  didn't  see  the  defendant  at  any  time 
operate  any  of  the  apparatus  that  you  destroyed, 
did  you  *? 

A.     No,  sir;  I  didn't  see  him  operate  the  still. 

Q.  You  didn't  see  him  handle  any  of  the  bottles 
or  [194]  jugs,  did  you,  while  you  were  on  the  prem- 
ises on  that  date  ?  A.     No,  sir. 

Mr.  Lavine:     That  is  all. 

Mr.  Bender:  No  further  questions  of  this  wit- 
ness, your  Honor. 

The  Court:     Step  down. 

(Witness  excused.) 

Mr.  Bender:  The  Grovernment  calls  as  its  last 
witness  John  J.  Linder,  L-i-n-d-e-r. 

JOHN  J.  LINDER 
called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  sw^orn,  was  examined  and  testified  as  follows: 


rr\ 


The  Clerk:     State  your  name,  please. 
The  Witness:     John  J.  Linder. 

Direct  Examination 
By  Mr.  Bender: 

Q.     What  is  your  profession  or  occupation? 
A.     Investigator  for  the  Alcohol  and  Tobacco  Tax 
Division,  United  States  Treasury  Department. 
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Q.  Do  you  have  a  position  or  capacity  of  being 
in  charge  of  anything? 

A.  I  am.  I  am  the  group  leader  of  the  enforce- 
ment officers,  Los  Angeles  office. 

Q.  Directing  your  attention  to  on  or  about  Sep- 
tember 15,  1955,  did  you  go  to  the  premises  known 
as  1011  or  lOlli/o  [195]  West  223rd  Street,  Tor- 
rence,  California  ?  A.     I  did. 

Q.  Did  you  go  there  in  the  company  of  Investi- 
gators Warner,  Jones,  Travis  or  Coughran? 

A.     I  did  not? 

Q.     Or  Awreyl  A.     No,  sir. 

Q.     What  tune  did  you  arrive  at  the  i)remises'? 

A.    About  2 :00  o'clock  in  the  afternoon. 

Q.  What  did  you  do  upon  your  arrival  at  the 
premises  ? 

A.  I  got  in  touch  Avith  Investigator  Awrey  here 
who  had  executed  the  search  warrant.  He  was  in 
charge.  And  I  asked  him  what  he  had  found,  and 
he  showed  me  the  distilled  spirits  and  the  still  and 
the  other  equipment,  sugar  and  some  malt. 

Mr.  Lavine:  I  move  to  strike  the  answer  "dis- 
tilh^d  spirits"  as  a  conclusion  of  this  witness,  your 
Honor. 

The  Court:  Well,  I  think  as  far  as  this  witness 
is  concerned  it  may  go  out.  He  ma.y  testify  he  was 
shown  some  alleged  distilled  spirits. 

Q.     (By  Mr.  Bender):     And  you  do  so  testify? 

A.  Yes,  sir.  I  tasted  it  and  smelled  it  and  it 
tasted  like  whisk(v^■  to  me. 

Q.     What  did  }'ou  do  after  that? 
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A.  I  asked  them  who  the  man  was  from  whom 
they  had  [196]  seized  it  and  they  pointed  out  Milton 
Ramsey,  who  is  sitting  at  the  counsel  table  right 
there  (indicating).  And  I  talked  to  Ramsey  about 
the  equipment  and  the  distilled  spirits  and  the 
whiskey,  as  I  know  it.  And  he  said  it  was  his;  it 
was  his  operation. 

Mr.  Lavine:  I  object  to  this  voluntary  statement 
of  this  witness.  This  witness  is  not  being  asked  any 
of  these  questions. 

Mr.  Bender:  Your  Honor,  in  a  government 
court 

The  Court:     Denied. 

The  Witness :     And  I  asked  him  what 


Mr.  Lavine:  Just  a  moment.  I  object  to  any 
conversations.  There  has  been  no  proper  foundation 
laid;  no  showing  that  the  statement  was  free  and 
voluntary. 

The  Court:  Well,  I  will  sustain  it  upon  the 
ground  of  improper  foundation. 

Q.  (By  Mr.  Bender)  :  AAHio  was  present  at  the 
time,  other  than  yourself  and  the  defendant,  in  this 
conversation  *? 

A.  Several  of  the  other  investigators  were  stand- 
ing around  there.  I  don't  know  which  ones  in  par- 
ticular. 

Q.  Approximately  what  time  did  this  conversa- 
tion take  place? 

A.  I  would  say  around  10  or  15  minutes  after 
2:00  in  the  afternoon  of  September  15th,  1955. 

Q.     Will  you  relate  the  conversation?  [197] 
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Mr.  Lavine:  I  object  to  that  as  no  proper  foun- 
dation; no  showing  that  it  is  free  and  voluntary; 
violation  of  the  Fourth  and  Fifth  Amendments  of 
the  Constitution  of  the  United  States. 

The  Court:     Overruled. 

The  Witness:  I  asked  Ramsey  if  these  jugs  of 
liquor  belonged  to  him.  And  he  said  yes. 

I  said,  "Does  that  still  belong  to  you?" 

He  said,  ''Yes." 

"How  long  have  you  been  operating  it?" 

And  he  says,  "For  quite  some  time." 

And  I  said,  ' '  Who  do  those  two  barrels  back  there 
belong  to?" 

He  says,  "Those  are  mine."  And  he  showed  me 
the  method  in  which  he  aged  the  liquor  that  he  put 
into  this  50-gallon  barrel. 

I  then  asked  him  who  owned  a  Studebaker  auto- 
mobile that  was  standing  close  to  the  driveway.  He 
told  me  that  one  of  his  employee's  or  his  mother's 
employee,  a  maid,  owned  the  car.  I  went  over  and 
looked  in  the  rider's  compartment,  in  the  small  rear 
seat  compartment.  I  saw  nothing.  I  asked  for  keys 
to  open  up  the  trunk  of  the  car  and  Ramsey  said 
he  didn't  have  them,  that  the  maid  had  them. 

I  went  in  the  house  with  Ramsey  and  talked  to 
the  maid,  and  she  said  she  did  not  have  a  key  for 
the  rear  of  that  [198]  trunk.  I  asked  Ramsey 

Mr.  Lavine:  I  move  to  strike  the  last  answer  as 
hearsay,  your  Honor;  not  in  the  presence  of  the 
defendant. 
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Mr.  Bender:  Yes,  your  Honor,  the  Government 
accedes  to  that. 

The  Court:     Go  on. 

Q.  (By  Mr.  Bender)  :  Did  you  have  a  conversa- 
tion with  the  maid? 

A.     I  did.  And  Ramsey  was  there  with  me. 

Mr.  Bender:  Oh.  In  that  event  the  Government 
withdraws 

Mr.  Lavine:  I  withdraw  the  objection  if  Ramsey 
was  there. 

The  Witness:  Ramsey  was  with  me  continually 
from  the  time  I  got  there  until — well,  maybe  for 
five  or  10  minutes,  to  a  period  of  about  5:00  p.m. 
on  September  15,  1955,  at  which  time  I  left  him  in 
the  Office  of  the  United  States  Commissioner.  No, 
I  took  him  up  to  the  Marshal's  office  and  left  him 
there. 

Q.  (By  Mr.  Bender) :  What  time  did  you  leave 
the  Ramsey  premises? 

A.     About  3:30  to  4:00  o'clock. 

Q.  Have  you  now  related  all  the  conversation 
that  you  had  with  the  defendant  that  you  recall  on 
September  15,  1955? 

A.  I  asked  him  specifically  why  he  used — what 
the  malt  was  doing  there,  that  particular  can  of 
malt. 

He  said,  "That  is  something  I  add  to  the  mash 
in  the  [199]  stuff  that  I  make  here.  It  adds  a  little 
different  flavor  to  it." 

Mr.  Lavine:  Your  Honor,  may  it  be  understood 
that  my  objection  goes  to  all  this  conversation? 
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The  Court:  Yes.  You  have  a  continuing  objec- 
tion. Same  ruling. 

Mr.  Lavine:  Violation  of  the  Fourth  and  Fifth 
Amendments  of  the  Constitution  of  the  United 
States;  no  proper  foundation  laid  as  to  its  being 
free  and  voluntary. 

The  Witness:  I  then  said  to  Ramsey — I  then 
told  Ramsey  that  I  had  never  seen  malt  used  in  an 
illicit  distillery  since  I  had  been  a  member  of  the 
Alcohol  Tax  Unit. 

He  said,  "Well,  this  is  one  of  my  own  ideas  and 
I  have  worked  it  out  myself.  I  am  experimenting 
with  it;  have  been  for  a  long  time.  I  have  a  good 
product  here." 

And  he  then  went  on  to  relate  to  me  that  he  had 
taken  a  gallon  of  this  whiskey,  and  he  used  the 
term  "whiskey,"  and  had  given  it  to  a  man  and  a 
woman  one  afternoon  and  that  they  had  drunk  that 
entire  gallon  and  the  next  day  they  got  up,  they 
felt  good  and  didn't  have  a  headache  due  to  his 
process  of  aging. 

I  then  said  to  Ramsey,  "Did  you  ever  sell  any  of 
this  stulf  r'  He  said,  "Yes." 

I  says,  "To  whom  did  you  sell  it?  I  would  like 
to  have  a  list  of  your  customers."  [200] 

He  says,  "You  got  my  big  one  last  night." 

That  conversation  about  the  customer  took  places 
in  the  Studebaker  automobile  while  Ramsey  and  1 
were  in  it  on  our  way  over  to  Torrance  to  have  a 
locksmith  pick  tlie  lock  on  the  trunk  of  the  Stude- 
baker. 
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Q.  Was  Ramsey  with  you  when  you  took  it  to 
the  locksmith 's  ? 

A.  He  was.  He  paid  the  bill.  I  think  it  cost  a 
dollar  and  a  half. 

Q.  Did  you  find  any  jugs  or  any  substance  which 
appeared  to  be  liquor  in  the  trunk  of  the  Stude- 
baker?  A.     No  signs  whatsoever. 

Q.     What  did  you  do  then? 

A.     We  then  drove  back  to  the  house. 

Do  you  want  me,  counsel,  to  go  on  and  tell  all 
my  relations  with  Ramsey  that  day? 

Q.    Just  for  the  present  time 

Mr.  Lavine:  Xow,  just  a  minute.  J  object  to  this 
witness'  voluntary  answ^ers,  your  Honor. 

The  Court :    Sup])osing  you  proceed,  Mr.  Bender. 

Mr.  Bender:     Yes,  your  Honor. 

Q.  (By  Mr.  Bender) :  Mr.  Linder,  just  staying 
now  on  September  15th  for  the  jjresent 

A.     Yes,  sir. 

Q.     What  if  anything  did  you  do  on  those 

premises  at  [201]  any  time  with  reference  to  obtain- 
ing samples? 

A.  Shortly  after  I  arrived  there  at  2:00  o'clock 
I  looked  into  this  room  in  which  the  two  aging  bar- 
rels were  located,  and  a  large  quantity  of  liquid  in  gal- 
lon jugs  that  were  stored  in  there.  Ramsey  was  right 
there  with  me.  I  asked  Coughran  to  help  me  fill  up 
the  jug,  one  of  these  one-gallon  jugs,  from  this 
aging  barrel.  I  then  took  one  of  the  one-gallon  jugs 
out  of  the  cartons  and  I  put  them  down  on  the 
ground.  I  smelled  them.  I  knew  what  was  in  thorn. 
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And  then  I  marked  the  tops  of  them.  I  believe  I 
put  a  ''B"  on  the  white  cap  of  one,  and  that 
white  cap  is  similar  to  the  one  that  is  on  this  ex- 
hibit here,  that  one-gallon  jug.  And  I  put  a  '*C" 
on  the  other  one;  '*C"  meanting  carton  and  '^B" 
meaning  barrel.  I  am  not  positive.  I  might  have 
used  other  letters.  But  if  I  see  the  caps,  I  will 
identify  them. 

Q.  Well,  did  Coughran  tell  you  that  he  had  par- 
ticipated in  withdrawing  some  other  samples 
earlier  *? 

A.     No.  He  didn  't  say  anything  to  me. 

Q.  Did  you  on  any  other  date  or  occasion  have 
a  conversation  with  the  defendant  subsequent  to 
September  15,  1955?  A.     I  did. 

Q.     When*? 

A.  On  Friday  morning  the  16th  I  talked  to  him 
over  the  telephone.  He  called  the  office  twice. 

Q.  Did  the  person  calling  on  the  telephone  iden- 
tify [202]  himself?  A.     He  did. 

Q.     As  who?  A.     As  Ramsey. 

Q.  Approximately  what  time  did  this  telephone 
conversation  occur? 

A.  Well,  one  was  in  the  morning  and  one  in  the 
afternoon.  And  then  I  had  another  conversation 
with  him  on  Monday,  in  the  morning. 

Q.  Can  you  recall  the  times  of  the  conversations 
in  the  morning  and  afternoon  on  Friday? 

A.  Well,  it  would  be  between — both  of  them 
wore  lietweou  possibly  8:30  and  12:00  in  the  morn- 
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ing;  and  1:00  to  2:30,  3:00  o'clock  in  the  afternoon 

on  Friday ;  and  between  9 :00  and  12 :00  on  Monday 

morning. 

Q.  This  person  who  called  on  Monday  morning, 
did  he  identify  himself  as  being  the  defendant  *? 

A.     He  said,  "This  is  Milton  Ramsey." 

And  I  said,  "Well,  I  would  like  for  you  to  come 
down.  We  would  like  to  fingerprint  you  and  pho- 
togTaph  you." 

Q.     What  did  he  say? 

A.  I  think  he  said,  "I  am  in  my  lawyer's 
office,"  at  that  time.  And  then  in  the  afternoon — 
then  he  says,  "Well,  I'll  see.  I'll  let  you  know." 

Then  in  the  afternoon  he  called  back.  Now,  this 
conversation,  [203]  I  think,  took  place  on  Friday  in 
the  afternoon.  And  I  told  him  that  I  would  like — 
and  he  again  identified  himself  as  Milton  Ramsey, 
and  he  said,  "I  am  sorry  I  didn't  get  to  come  over 
like  you  asked  me  to;  but  my  lawyer  told  me  not 
to,  that  I  might  open  my  big  mouth  and  say  some- 
thing." 

Mr.  Bender:     You  may  cross-examine. 

Oross-Examination 
By  Mr.  Lavine: 

Q.     You  stayed  how  late,  Mr.  Linder? 

A.     Counsel,  I  left  there  between  3:30  and  4:00. 

At  the 

Q.     And  after  you — pardon  me.  Go  ahead. 

A.    request  of  Mr.  Ramsey  and  his  mother 


208  Milton  Grady  Ramsey  vs. 

(Testimony  of  John  J.  Linder.) 

and  his  wife,  I  left  between  3 :30  and  4 :00  in  order 

to  get  him  arraigned,  because  he,  his  mother 

Q.     I  just  asked  you  the  time.  That  was  all. 

A.     3:30  to  4:00. 

Q.  All  right.  Now,  when  you  left  you  didn't 
take  a  couple  of  jugs  with  you  that  you  initialed, 
did  3^ou?  A.     No,  sir. 

Q.  And  you  sent  somebody  back  later  that  after- 
noon to  pick  up  those  jugs,  didn't  you? 

A.     T  did. 

Q.     And  who  was  it  you  sent  back? 

A.     Malcolm  Warner  and  Jim  Coughran.  [204] 

Q.  And  those  two  jugs  w^ere  the  same  size  as 
Government's  Exhibits  1  and  2,  isn't  that  right? 

A.  Well,  let  me  see  them.  That's  these  gallon 
jugs,  right? 

Q.    Yes. 

A.     With  the  white  caps,  similar  to  that?  Yes. 

Q,  And  they  had  caps  on  them  similar  to  that, 
is  that  right?  A.     Right, 

Q.  You  wanted  those  jugs  because  that  was  the 
only  evidence  that  was  left  in  that  case,  isn't  that 
right?  A.     That  is  not  true,  counsel. 

Q.  Well,  you  knew  when  you  sent  somebody  back 
that  you  didn't  have  any  other  jugs  in  your  posses- 
sion, didn't  you? 

A.  I  did  not.  I  didn't  have  any  in  my  possession 
at  all. 

Q.  Well,  you  knew  that  the  Government  didn't 
lipvo  nny  m  its  possession,  didn't  you? 

A.     Yes,  T  did. 
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Q.  But  you  nevertheless  sent  somebody  back  to 
pick  up  two  more  jugs? 

A.  I  sent  them  back  to  pick  up  the  two  that  I 
had  marked,  because  I  asked  Warner  if  he  had  them 
and  he  said,  "I  didn't.  But  Jones  has  got  samples." 

Q.  Did  he  tell  you  that  before  you  sent  somebody 
back  [205]  to  pick  up  those  other  two  Jugs? 

The  Witness:     Say  that  again,  Counsel. 

Mr.  Lavine:     Eead  my  question  back,  please. 

(Question  read.) 

The  Witness:  No.  I  talked  to  Warner.  Warner 
is  the  only  man  I  had  a  conversation  with.  And  in 
response  to  my  question  did  he  pick  up  those  two 
jugs  and  mark  on  the  caps,  he  told  me  Jones  had 
two  one- gallons  in  his  car. 

Q.  (By  Mr.  Lavine)  :  And  you  knew,  didn't 
you,  by  the  time  you  left,  that  everything  else  had 
been  destroyed  on  the  premises? 

A.     I  did  not. 

Q.  A¥eren't  you  present  when  the  breaking  up 
process  took  place?  A.     Partially. 

Q.  Well,  you  were  there  all  of  the  time  that  they 
were  breaking  up  the  articles,  weren't  you? 

A.  No,  counsel,  I  was  not.  I  took  Ramsey  over 
to  Torrance,  and  we  were  gone,  I  suppose,  about  30 
or  45  minutes. 

Q.     That  was  after 

A.     I  never  made 

Q.     all  the  articles  were  broken  up,  wasn't 

it  ?  A.     Oh,  no,  no. 
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Q.     Well,  what  time  did  you  go  over  there  ? 

A.  I  left  with  Ramsey  about  possibly  2:30,  a 
quarter  to  [206]  3 :00. 

Q.  Well,  you  never  did  get  the  two  jugs  with 
the  caps  on  them,  did  you  *?  A.     No,  sir. 

Q.  And  the  two  jugs  with  the  caps  on  them  con- 
tained liquor  in  one  jug  from  one  barrel  and  liquor 
from  another,  from  another  barrel,  is  that  right  ? 

A.     No,  sir. 

Q.     Another  container?  What  did  it  contain? 

A.  It  contained  liquor — or,  one  of  them  con- 
tained liquor  from  one  of  the  barrels,  or  from  the 
barrel,  rather,  the  aging  barrel;  and  one  was  out 
of  a  carton,  a  paper  carton. 

Q.  Well  now,  you  got  very  excited  when  you  got 
back  to  your  office  and  found  that  those  two  jugs 
weren't  there,  didn't  you?  A.     No,  sir. 

Q.  What  time  did  you  discover  that  the  two 
jugs  weren't  at  your  office? 

A.  I  met  Warner  over  at  our  garage  at  788 
North  Main  Street  and  I  said,  ''Did  you  get  those 
jugs,  or  pick  up  those  two  jugs,  one-gallon  jugs  that 
I  filled  with  Coughran  outside  that  room  where  the 
other  whiskey  was?" 

And  he  said,  "No." 

I  said,  "Well,  I  poured  those  for  samples." 

He  says,  "Well,  Jones  has  got  samples."  [207] 

I  knew  then  that  there  were  two  one-gallons 
missing  somewhere,  so  naturally  I  sent  them  back 
out  there  for  them. 
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Q.  You  never  save  any  more  than  two  jugs  for 
samples  as  evidence,  do  you"? 

A.  Oh,  yes,  counsel.  It's  according  to  the  way  the 
set-up  is. 

Q.  Well,  did  you  see  the  inventory  that  after- 
noon ?  A.     I  never  looked  at  it. 

Q.     When  did  you  first  look  at  the  inventory  % 

A.  If  you  show  it  to  me  now  it  will  be  the  first 
time  that  I  have  looked  at  it. 

Q.  I  see.  Well,  you  didn't  find  any  liquor  in 
these  automobiles,  did  you  %  A.     No,  sir. 

Q.  You  nevertheless  took  the  automobiles  in, 
too,  didn't  you?  A.     Yes,  sir. 

Q.  Now,  how  much  liquid  had  you  poured  into 
each  of  these  two  one-gallon  jugs? 

A.  Well,  what  I  thought  was  a  gallon.  And  I 
vrill  show  you  about  how  far  I  poured  them.  That 
would  be  up  to  this  break  here,  the  shoulder,  just 
at  the  top  of  the  shoulder  of  this  gallon  jug. 

Q.  Who  did  you  send  back  to  pick  up  these  two 
jugs  that  you  said  you  had  left  there?  [208] 

A.  Investigator  Warner  and  Investigator  James 
Ooughran. 

Q.  What  did  you  tell  them  as  to  where  those 
jugs  were  when  you  sent  them  back? 

A.  I  told  them  where  I  had  left  them;  that  it 
was  right  alongside  that  room  where  all  the  rest 
of  these  distilled  spirits  had  been  stored,  on  the 
ground. 

Q.  When  you  had  left  them  there  were  there 
anv  other  bottles  there? 
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A.  Counsel,  I  don't  know.  I  did  not  go  back  and 
inspect  it  at  all. 

Q.  Well,  when  you  poured  the  liquid  you  cer- 
tainly saw  whether  there  were  any  other  bottles 
there,  didn't  you?  A.     I  thought  you 

The  Witness:  Restate  his  question,  will  you, 
please,  sir? 

(Question  read.) 

The  Witness :  Oh,  yes.  I  thought  you  said  when 
I  left  the  premises  were  there  any  other  bottles 
there.  No.  When  I  left  those  two  one-gallon  jugs 
there,  there  were  quite  a  few  of  them  inside  the 
building. 

Q.  (By  Mr.  Lavine) :  Were  they  filled  or  were 
they  empty? 

A.  Well,  a  few  of  them  were  filled.  I  don't 
know  whether  they  were  or  not.  I  didn't  even  walk 
inside  the  place.  [209] 

Q.  I  see.  And  how  many  of  them  did  you  see 
were  filled? 

A.  Counsel,  I  don't  know.  I  filled  two.  And  T 
don't  know  anything  about  any  others  except  these 
tAvo  hei-e ;  and  those  two  that  were  left  out  there. 

Q.  You  said  you  had  some  conversations  with 
Mr.  Ramsey  after  you  got  there  ?  A.     Yes,  sir. 

Q.  Did  you  make  some  notes  of  those  conversa- 
tions? A.     No. 

Q.  Did  you  make  any  notes  about  what  you 
foinid  on  tli(^  premises?  A.     No,  sir. 
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Q.  Did  you  make  any  notes  of  what  jugs  you 
filled?  A.     No. 

Q.     Or,  if  you  did  fill  any?  A.     No,  sir. 

Q.  Who  did  you  leave  on  the  premises  at  the 
time  that  you  left  there? 

A.     Now — when  I  left? 

Q.     What  officers  is  what  I  am  talking  about. 

A.     What  time  I  left  there  ?  I  left  there  twice. 

Q.  I  am  talking  about  the  time  you  finalh^  left 
there. 

A.  Oh,  well,  I  think  Warner  was  there,  and 
Travis  and  Awrey.  Coughran  was  with  me.  He  fol- 
lowed me  downtown.  And  [210]  I  think  Jones  had 
already  gone.  I  didn't  pay  much  attention  to  who 
was  there.  Ramsey  wanted  to  go  do'^ai  that  night  to 
be  arraigned  instead  of  being  locked  up  in  jail 
overnight,  and  I  was  accommodating  him. 

Q.  Were  these  garages  opened  by  the  time  you 
got  there  ?  A.     Wide  open. 

Q.  Now,  you  said  you  had  a  conversation  on 
the  telepone  with  somebody  who  gave  the  name  of 
Ramsey.  A.     Yes,  sir. 

Q.  And  in  comiection  with  this  conversation  did 
somebody  tell  you  you  shouldn't  substitute  whiskey 
or  substitute  bottles  of  substance  you  know  that  all 
the  bottles  were  broken?  Was  there  some  conver- 
sation to  that  effect  on  the  phone? 

A.     No,  sir. 

Q.  Didn't  somebody  say  to  you,  in  substance 
and  effect  ''You  left  those  bottles  there,  but  those 
bottles  were  broken  later  on.  and  dou't  fake  auv 
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whiskey  here  in  the  case"?  Was  there  such  a  con- 
versation on  the  phone? 

A.  No,  no.  That's  not  the  conversation.  I'll  re- 
peat that  conversation. 

Q.  Well,  I  am  asking  you  if  there  wasn't  a  con- 
versation in  substance  and  effect  as  to  what  I  have 
stated  to  you  ? 

A.  No,  counsel.  I  would  like  to  repeat  the  con- 
versation. [211] 

Q.     All  right.  Go  ahead.  Repeat  it. 

A.  A  man  called  and  identified  himself  as  Milton 
Ramsey. 

Q.  You  had  never  heard  this  voice  on  the  phone 
before,  had  you?  A.     Twice  before. 

Q.     When? 

A.  On  Friday  morning  and  Friday  afternoon; 
and  then  on  Monday  morning. 

Q.  Outside  of  those  times  you  had  never  heard 
this  voice  before  ?  A.     No,  sir. 

Q.  And  you  had  never  heard  the  defendant  ac- 
tually talk  to  you  on  the  phone  that  you  knew  it 
was  the  defendant? 

A.     I  will  say  it  was  Ramsey. 

Q.  Well,  you  say  it  was.  But  you  never  heard 
that  voice  before,  had  you,  on  the  telephone? 

A .     Not  before  Friday  morning. 

Q.  Was  there  some  conversation  now  about  the 
destruction  of  those  two  bottles  and  that  there 
wasn  't  to  be  any  faking  of  any  evidence  ?  Was  there 
something  said  about  it? 

A.     If  you  will  give  me  the  entire  conversation. 
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I  will  tell  you  the  parts  that  I  took  part  in,  Counsel. 

I  would  like  to  relate  the  conversation. 

Q.     I  wasn't  there.  I  am  just 

A.  I  was  there.  I  will  give  you  the  entire  con- 
versation. [212] 

Q.  I  am  asking  you  if  there  was  a  conversation 
with  relation,  just  the  substance  matter  now,  of 
faking  evidence  in  this  case? 

A.     There  was  nothing.  That's  right.  Nothing. 

Q.  Were  you  in  the  Alcohol  Tax  Unit  when  the 
two  officers  that  you  sent  out  there  to  get  those  two 
bottles  returned  ? 

A.  I  am  still  working  for  the  Alcohol  Tax  Unit, 
Counsel. 

Q.  I  didn't  say  that  you  weren't.  Were  you  pres- 
ent on  September  16th,  or  15th,  the  night  of  the 
15th,  when  Officer  Warner  and  another  officer  re- 
turned and  told  you  that  they  couldn't  get  those  two 
jugs? 

A.  No.  I  never  saw  them  until  the  next  morn- 
ing on  the  16th. 

Q.  Did  they  report  to  you  the  next  morning  that 
they  didn't  get  those  two  jugs? 

A.  Warner  said,  ''We  couldn't  find  them."  War- 
ner told  me  that. 

Q.  Have  you  tasted  the  substance  of  either  of 
those  two  jugs? 

A.  No,  I  haven't  tasted  it  yet.  I  haven't  smelled 
it  yet.  And  I  don't  believe  I  have  ever  seen  these 
l)efore.  I  wouldn't  be  positive. 

Mr.  Lavine:     That  is  all.  [213] 
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Redirect  Examination 
By  Mr.  Bender: 

Q.  ^ir.  Linder,  at  the  time  that  3^ou  obtained  the 
second  samples  did  you  know  that  Investigator 
Jones  had  what  is  now  Government's  Exhibits  1  and 
2  in  his  car?  A.     I  did  not. 

Q.  Would  you  relate  in  full  the  telephone  con- 
versation between  yourself  and  the  defendant,  the 
one  that  occurred  on  this  Monday  following  the 
day  of  the  arrest  *? 

A.  I  answered  the  telephone  and  the  man  said. 
''This  is  Ramsey.  I  would  like  for  you  to  come  out 
to  my  house.  I  want  to  talk  to  you." 

And  I  said,  ''Ramsey,  you  come  in  the  office  and 
talk  to  me.  T  don't  want  to  go  out  to  your  house." 

"Well,"  he  says,  "you  fellows  won't  be  able  to 
do  anything  with  me  because  you  haven't  got  any 
samples  of  the  liquor." 

And  I  says,  "Well,  don't  tell  me  we  haven't  got 
them  because  we  have  got  them." 

He  says,  "I've  got  the  caps  that  you  marked 
while  T  was  standing  there  watching  you,  and  T 
have  given  them  to  my  law;\^er.  And  we  know  that 
you  fellows  have  a  hard  time  getting  along,  and  I 
don't  want  to  cause  yoiT  any  trouble,  and  I  will  be 
willing  to  plead  to  a  lesser  violation  than  what  I  am 
charged  with  if  it's  all  right  with  you."  [214] 

And  I  told  him  it  wasn't. 
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Q.     Is  that  all  the  conversation? 
A.     That's  it. 
Mr.  Bender:     No  further  questions. 

Recross-Examination 
By  Mr.  Lavine: 

Q.     You  made  some  notes  of  this  conversation'? 

A.     No,  sir. 

Q.  Did  you  take  a  recording  of  it  while  it  was 
going  on  ?  A.     No,  sir. 

Q.  And  all  you  said  to  him  in  reply  was  that  you 
weren't  interested  in  any  lesser  plea,  isn't  that 
right? 

A.  I  told  him  that  the  United  States  Attorney 
handles  that  business;  I  don't.  I  have  nothing  to 
do  with  it. 

Q.  I  see.  That  is  all  you  said  in  that  conversa- 
tion in  reply  ?  A.    Yes,  sir. 

Q.     Is  that  right?  A.     Yes,  sir. 

Mr.  Lavine :     That  is  aU. 

Mr.  Bender:     You  may  step  down. 

(Witness  excused.) 

Mr.  Bender:  The  Government  rests,  your 
Honor. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
we  are  about  to  take  another  recess.  Again  it  is  my 
duty  to  admonish  [215]  you  that  you  are  not  to 
discuss  this  case  with  anyone  and  you  are  not  to  al- 
low anyone  to  discuss  it  with  you;  and  you  are  not 
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to  formulate  or  express  any  opinion  as  to  the  rights 
of  the  parties  until  this  case  has  been  finally  sub- 
mitted to  you. 

You  may  now  retire  to  the  jury  room.  And  will 
you  retire  as  quietly  as  possible  as  this  court  is 
still  in  session. 

(Whereupon  the   jury   retired   to   the   jury 
room.) 

The  Court:  Mr.  Bender,  before  you  rest  your 
case  I  want  to  ask  a  question  or  two. 

Count  Two  of  the  indictment  says  that  the  de- 
fendant is  carrying  on  the  business  of  a  distiller 
without  haAdng  given  bond.  Don't  you  think  there 
ought  to  be  some  evidence  in  this  case  that  he 
hasn't  given  bond?  Are  you  just  assuming  that  he 
hasn't  given  bond? 

Mr.  Bender:  Your  Honor,  there  is  a  case  cited 
in  the  requested  instructions  to  the  jury,  cited  by 
the  Government. 

The  Court:  Don't  you  have  any  evidence  of  the 
fact  that  he  hasn't  given  a  bond? 

Mr.  Bender:     No,  your  Honor. 

The  Court:  I  assume  he  hasn't  given  a  bond, 
but 

Mr.  Bender:  Your  Honor,  in  Rossi  vs.  United 
States,  289  U.  S.  89,  it  holds,  in  substance,  that  in 
a  prosecution  for  carrying  on  the  business  of  a  dis- 
tiller without  having  given  bond  the  defendant  has 
a  burden  of  showing  that  he  [216]  executed  the 
bond.  It's  similar  to  the 

The  Court:     Well,  T  am  just  calling  that  to  your 
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attention.  You  think  the  burden  is  upon  the  defend- 
ant? 

Mr.  Bender :     Yes,  your  Honor. 

The  Court :     Now,  in  Count  Three  you  say : 

"*  *  *  business  of  distiller  and  rectifier  *  *  *" 
and 

"*  *  *  did  fail  and  refuse  to  give  notice  thereof 
as  required  by  United  States  Code." 

Now,  is  the  burden  upon  the  defendant  to  prove 
that  he  gave  the  notice? 

Mr.  Bender:  Yes,  your  Honor.  I  have  not  yet 
had  the  opportunity  to  look  for  a  case,  but  the  bur- 
den in  this  type  of  thing  is  on  the  defendant  be- 
cause it  is  an  item  peculiarly  within  the  knowledge 
of  the  defendant,  easily  to  be  disproved,  or  easily 
to  be  proved  if  given  notice,  if  in  fact  he  did.  It  is 
analogous  to  the  situation  concerning  whether  the 
defendant  paid  the  special  tax. 

The  Court:  The  burden  is  then  upon  the  defend- 
ant to  (»sta])lish  that  he  paid?  All  you  have  to  do  is 
allege  he  didn't  pay? 

Mr.  Bender:  That's  right,  your  Honor.  The 
case  on  that  is  Faraone  vs.  United  States,  259  Fd. 
507.  And,  also,  we  would  like  to  refer  your  Honor 
to  Title  26  of  the  United  States  Code,  Section  5649, 
which  concerns  the  burden  of  proof  in  [217]  cases 
of  seizure  of  spirits.  It  is  in  accordance  with  the 
order  in  the  Faraone  case. 

The  Court:  Count  Six  alleges  that  he  did  re- 
move approximately  40  gallons  of  distilled  spirits 
to  a  place  other  than  the  Internal  Revenue  bonded 
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warehouse.  Assuming  that  the  distilled  spirits  were 
made  upon  the  premises,  where  was  it  removed  to  ? 

Mr.  Bender:  Out  of  the  still  into  the  jug.  It's 
like  the  old  case,  your  Honor — I  don't  recall  the  ci- 
tation— where  a  person 

The  Court:  You  mean  removal  from  the  still  to 
the  jug? 

Mr.  Bender :  Yes,  your  Honor,  like  larceny  of  a 
cow.  It  was  standing  up  and  an  individual  came 
along  and  killed  it,  and  it  was  held  that  just  caus- 
ing it  to  fall  was  sufficient  removal  for  it  to  have 
been  larceny. 

The  Court:  Where  is  your  authority,  besides 
Bender  ? 

Mr.  Bender:  I  am  sorry,  your  Honor.  I  don't 
have  a  case  on  that.  There  are  a  few  aspects  of  this 
case  which  I  have  not  researched,  and  that  is  one 
of  them. 

After  all,  a  transportation,  by  the  very  definition 
of  the  word,  doesn't  require  that  it  be  transported 
any  particular  distance.  If  it  were  transported  a 
foot 

The  Court:  That  is  true.  But  if  it  is  distilled 
and  placed  in  the  barrel  and  jugs  right  there  where 
is  it  removed  to?  [218] 

Mr.  Bender:  It  is  removed  from  the  still  into 
the  jug,  your  Honor.  It  had  to  be  moved  a  few  feet. 

The  Court:  Tonight  you  had  better  get  some 
cases  on  it. 

All  right,  Mr.  La  vine.  You  want  to  say  something. 
I  will  hear  you. 

Mr.    Lavine:     Well,   the    court   is   so    correct   I 
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don't  know  what  I  can  add.  I  don't  want  to  get  into 
an  argument  with  the  court  when  the  court  has  the 
point  of  view  that  I  think  is  correct. 

Insofar  as  Section 

The  Court:  Well,  before  you  start  arguing  you 
better  make  a  motion.  There  is  nothing  before  the 
court. 

Mr.  Lavine :  Yes,  I  am  going  to  make  a  motion. 
But  your  Honor  has  made  some  points  to  the  Gov- 
ernment, and  it  was  with  reference  to  those  j)oints 
that  I  am  about  to  address  myself. 

Now,  insofar  as  Section  5649  is  concerned,  which 
shifts  the  burden  of  proof,  or  attempts  to  shift  the 
burden  of  proof  to  the  defendant,  it  is  the  defend- 
ant's position  that  is  unconstitutional  and  in  viola- 
tion of  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States.  And  I  will  cite  some  cases  if 
your  Honor  wants  to  look  at  them.  But  I  want  to 
make  my  point  in  that  respect. 

The  Court :  Have  you  got  a  case  which  says  that 
that  particular  statute  is  unconstitutional? 

Mr.  Lavine:  No.  But  by  analogy  on  the  princi- 
ple of  [219]  shifting  the  burden  of  proof  on  crim- 
inal cases  to  a  defendant.  There  are  cases  on  that 
point. 

Now,  at  this  time  I  wish  to  move  for  a  judgment 
of  acquittal  as  to  each  of  the  counts  as  specified  in 
the  indictment.  The  Government  has  conceded  as  to 
Count  One. 

The  Court:  I  will  grant  the  motion  as  to  Count 
One. 

Mr.  Lavine:     Now,  as  to  the  other  counts,  if  the 


222  Milton  Grady  Ramsey  vs. 

court  please,  we  urge  a  judgment  of  acquittal  as  to 
each  of  the  counts,  first  on  the  grounds  of  the  in- 
sufficiency of  the  evidence,  all  of  ^Yhich  your  Honor 
has  heard;  and  on  the  further  ground  that  insofar 
as  the  burden  of  proof  is  concerned  under  Section 
5649,  there  being  no  evidence  on  the  particular 
issues  which  your  Honor  has  called  to  the  Govern- 
ment's attention  here,  the  evidence  is  insufficient 
to  establish  those  particular  coinits. 

And  as  to  Section  5649  of  Title  26,  where  it  at- 
tempts to  shift  the  burden  of  proof,  there  is  an  un- 
reasonable relationship  between  the  attempt  to  shift 
the  burden  of  proof  and  the  shifting  thereof  to  the 
defendant  on  any  grounds  whatsoever. 

In  the  case  of  Morrison  vs.  California,  one  of 
the  leading  cases — it's  an  alien  land  law  case,  in 
which  the  United  States  Supreme  Court  went  into 
the  details  of  the  unconstitutionality  of  a  statute  of 
shifting  the  burden  of  proof  to  a  defendant.  I 
haven't  got  the  citation  here.  [220] 

The  Court:  I  am  not  interested  in  theories.  If 
any  court  has  held  that  statute  to  be  unconstitu- 
tional I  will  follow  it.  If  it  hasn't,  I  won't.  Be- 
cause many,  many  of  these  cases  have  been  tried 
and  have  been  affirmed  on  appeal.  Now,  if  you  have 
got  a  circuit  court  case  in  which  it  says  that  that 
statute  is  unconstitutional,  I  will  be  glad  to  follow 
it. 

Mr.  Lavine :  No,  your  Honor,  I  have  none  as  to 
this  particular  statute.  I  can  only  protect  my  rec- 
cord    by   making  the    motion    and    specif^dng   the 
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grounds  and  calling  your  Honor's  attention  to  the 
applicable  law,  aided  by  analogy  or  otherwise. 

The  Court :    Have  you  specified  all  your  grounds  ? 

Mr.  Lavine:  No,  your  Honor.  I  also  move  to 
dismiss  the  indictment,  and  for  judg-ment  of  acquit- 
tal, on  the  ground  that  the  evidence  in  this  case  was 
unlawfully  searched  and  seized  in  violation  of  the 
Fourth  and  Fifth  Amendments  of  the  Constitution 
of  the  United  States.  And  in  that  respect  the  search 
warrant,  although  specifying  '^premises,"  is  re- 
quired under  Rule  41(e)  to  specify  with  particular- 
ity the  particular  part  of  the  premises  which  is  to  be 
searched.  And  in  this  case  there  was  no  specifica- 
tions of  any  garage  or  garages  or  outhouses  or  any 
other  place  other  than  two  houses,  which  the  evi- 
dence ill  this  case  shows  that  the  officers  went  to 
specifically.  And,  therefore,  any  search  outside  of 
those  [221]  for  any  purpose,  whether  it  was  for  the 
distilled  spirits  or  for  any  of  the  other  things  which 
they  found,  was  beyond  the  scope  of  the  search  war- 
rant. 

Also,  that  even  within  the  four  corners  of  the 
search  warrant  the  search  was  beyond  its  specific 
designation  and  specific  scope;  and  therefore,  the 
indictment,  being  in  violation  thereof  of  all  the  evi- 
dence in  respect  thereto,  was  in  violation  thereof 
and  the  case  should  be  dismissed  on  that  ground. 

And  with  respect  to  that  motion  I  also  wish  to 
move  to  strike  from  the  evidence  all  of  the  exhibits 
of  articles  taken  from  the  premises,  or  purportedly 
taken  from  the  premises,  as  ha\dng  been  illegally 
searched  and  seized,  and  therefore  in  violation  of 
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the  Fourth  and  Fifth  Amendments  and  Rule  41 
of  the  Rules  of  Criminal  Procedure,  Federal  Rules 
of  Criminal  Procedure  for  the  District  Courts  of 
the  United  States. 

And  I  also  wish  to  move  to  strike  all  of  the  pho- 
tographs, which  is  secondar}^  evidence  of  articles 
Avhich  were  destroyed  after  being  seized  in  violation 
of  the  Fourth  and  Fifth  Amendments  to  the  Con- 
stitution of  the  United  States. 

The  Court :  Your  motion  to  strike  is  denied.  And 
your  second  motion  was  made  upon  the  question  of 
unlawful  search  and  seizure. 

Mr.  La  vine:     Yes,  sir.  [222] 

The  Court :     That  is  denied. 

Your  first  motion,  under  Rule  29(b),  I  am  going 
to  take  it  under  submission.  I  don't  know  whether 
to  submit  the  matter  to  the  jury.  And  I  will  hold 
in  abeyance  my  decision  on  the  first  motion. 

I  am  granting  the  motion  only  to  Count  One  and 
I  am  taking  the  matter  under  submission  as  to  the 
other  counts  on  the  first  reasoning  as  given  by  Mr. 
Lavine.  And  the  other  two  reasons  he  gives,  I  have 
denied. 

The  court  will  now  stand  in  recess  until  20  min- 
utes after  3:00. 

(Short  recess.) 

(Other  court  matters.) 

Tlie  Court:  Is  it  stipulated  that  the  jury  is 
present  and  in  the  box? 

Mr.  Bender:  So  stipulated.  And  the  defendant 
is  present  in  court. 

Mr.  Lavine:     So  stipulated,  your  Honor. 
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MARVIN  AY.  REEVES 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  sworn,  was  examined  and  testified  as  follows : 

The  Clerk:     State  your  name. 

The  Witness :     Marvin  AY.  Reeves,  R-e-e-v-e-s. 

Direct  Examination 
By  Mr.  Lavine : 

Q.     Mr.  Reeves,  what  is  your  occupation? 

A.     I  am  a  longshoreman. 

Q.     Where  do  you  reside? 

A.     At  363-A  West  227th  Street  in  Torrance. 

Q.  On  September  15,  1955,  did  you  have  occasion 
to  go  to  an  address  on  AYest  223rd  Street  in  Tor- 
rance? A.     I  did. 

Q.      At  1011,  10111/2?  A.     Yes,  sir. 

Q.  And  did  you  have  occasion  to  go  to  the  back 
of  that  place  on  that  date?  A.     T  did. 

Q.  AA^hat  was  the  occasion  of  your  having  gone 
to  that  house? 

A.     The  occasion  was  to  help  clean  up. 

Q.  And  did  you  go  to  the  back  of  the  house  to 
clean  up  ?  A.     Yes,  sir. 

Q.  And  when  you  went  back  there  did  you  find 
a  number  of  broken  bottles?  A.     I  did. 

Q.  Now,  did  you  find  in  addition  to  the  broken 
bottles  any  bottles  that  contained  any  liquid? 

A.     I  did.  [221] 

Q.  And  how  many  bottles  did  you  find  there  con- 
taining any  liquid?  A.     Two. 

Q.     And  what  was  the  color  of  those  two  bottles  ? 
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A.     Well,  they  v^ere  brownish  liquid. 

Q.     Did  they  both  appear  to  be  the  same  color  ? 

A.     One  was  darker  than  the  other. 

Q.  In  comparison  to  those  two  bottles  on  the 
table,  did  they  resemble  the  bottles  on  the  table  ?  Did 
the  bottles  themselves  resemble  those  two  bottles  on 
the  table?  A.     Yes. 

Q.     What  did  the  contents  resemble? 

A.  Well,  they  were  darker  than  this.  One  was 
much  darker. 

Q.     And  what  did  you  do  with  the  bottles  ? 

A.     I  went  in  and  asked  my  mother-in-law 

Q.     No,  just  what  you  did  with  the  bottles  now? 

A.  Oh.  I  took  them  and  threw  them  in  with  the 
other  pile  of  glass. 

Q.  And  then  did  you  remove  the  glass  some- 
where? Did  you  put  the  glass  in  some  box  or  con- 
tainer to  be  removed  from  the  premises? 

A.     No,  not  at  that  tuue,  no,  sir. 

Q.  Well,  did  you  later  go  to  the  place  where  you 
had  piled  all  this  glass,  including  these  two  bottles, 
with  the  [225]  defendant  Milton  Grady  Ramsey  ? 

A.     Yes,  sir. 

Q.  And  what  did  you  or  he  do  there  at  that 
time? 

A.  Well,  I  showed  him  these  two  that  I'd  thrown 
out  there.  They  were  marked. 

Q.     And  were  they  empty  at  that  time? 

A.     They  were  broken. 

Q.  Was  anything  removed  from  those  two  bot- 
tles? A.     No.  They  were  broken. 
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Q.  Well,  was  anything  removed  from  the  tops  of 
the  two  bottles?  A.     The  two  caps. 

Q.  I  show  3^ou  now  two  caps  and  ask  you  if 
you  saw  those  before? 

A.  Yes.  These  are  the  two  caps  that  I  threw  out 
with  the  jugs. 

Mr.  Lavine:  I  now  offer  these  two  caps  in  evi- 
dence as  Defendant's  Exhibits  next  in  order. 

Mr.  Bender:     May  the  Government  see  them? 

Mr.  Lavine:     Surely. 

(Whereupon  the  articles  were  handed  to 
coimsel.) 

The  Court :     They  will  be  received  in  evidence. 
The   Clerk:     Defendant's  Exhibits  B  and  C  in 
e\ddence. 

(The  exhibits  referred  to  were  marked  De- 
fendant's Exhibits  B  and  C  and  received  in 
evidence.)  [226] 

Mr.  Lavine :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Bender: 

Q.  What  time  was  it  when  you  found  the  two 
jugs?  A.     Approximately  4:30. 

Q.     When  you  found  them  were  they  broken? 

A.     No,  sir. 

Q.  What  did  you  do  with  them  after  you  found 
them? 
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A.     I  went  in  and  asked  my  mother-in-law 

Q.     Not  what  you  asked 

A.    the  reason  for  them  being  out  there. 

Mr.  Bender:  If  the  court  please,  of  course  the 
witness  is  not  permitted  to  testify  to  hearsay. 

The  Court:     It  may  go  out. 

Q.     (By  Mr.  Bender)  :     What  did  you  do  ? 

Mr.  Lavine :     He  testified  what  he  did. 

Q.  (By  Mr.  Bender)  :  Well,  you  had  a  conver- 
sation with  your  mother-in-law? 

A.  Yes.  I  then  went  back  out  and  threw  them  in 
with  the  pile  of  glass  that  was  there. 

Q.     And  who  is  your  mother-in-law? 

A.     My  mother-in-law? 

Q.     Yes.  A.     Mae  Ramsey. 

Q.  What  is  your  relationship  to  this  [227]  de- 
fendant ?  A.     Brother-in-law. 

Q.     Were  they  one-gallon  jugs  that  you  found? 

A.    Yes. 

Q.     Did  the}^  have  any  markings  on  the  glass  ? 

A.     I  didn't  examine  the  glass. 

Q.     You  say  you  broke  them?  A.     Yes,  sir. 

Q.     What  did  you  break  them  with? 

A.     Threw  them  up  in  the  air. 

Q.  Was  the  defendant  present  when  you  broke 
them?  A.     No,  sir. 

Q.     Was  Mr.  Warner  present  at  this  time? 

A.     No,  sir. 

Q.     Who   was   present? 

A.     Mr.  Leslie  Fassenfelt. 

Q.     How  do  3^ou  spell  his  last  name? 

A.     F-a-s-s-e-n-f-e-1-t, 
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Mr.  Bender:     No  further  questions. 
Mr.  Lavine :     That  is  all.  Thank  you. 
The  Court :     You  may  step  down. 

(Witness  excused.) 

Mr.  Lavine:     I  will  recall  Mr.  Linder.  [228] 

JOHN  J.  LINDER 

a  witness  called  on  behalf  of  the  defendant,  having 
been  previously  sworn,  resumed  the  stand  and  tes- 
tified as  follows : 

Direct  Examination 
By  Mr.  Lavine : 

Q.  Are  these  the  two  caps  that  you  marked,  Mr. 
Linder?  I  am  referring  now  to  Defendant's  Ex- 
hibits B  and  C?  A.     They  are. 

Mr.  Lavine:  I  have  no  further  questions.  You 
may  cross-examine. 

Mr.  Bender:     We  have  no  questions. 

The  Court:     Step  down. 

(Witness  excused.) 
Mr.  Lavine :     Mr.  Drew. 
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EDWARD  F.  DREW 

called  as  a  witness  on  behalf  of  tlie  defendant,  being 
first  sworn,  was  examined  and  testified  as  follows: 

The  Clerk :     State  your  name  in  full. 
The  Witness :     Edward  F.  Drew. 

Direct  Examination 
By  Mr.  Lavine: 

Q.      What  is  your   official  position,  Mr.  Drew  ? 

A.  Chief  deputy  clerk  for  the  United  States 
District  Court,  Southern  District  of  California. 

Q.  In  connection  with  the  case  of  the  United 
States  [229]  against  Milton  Grady  Ramsey  have 
you  made  a  search  for  the  search  warrant  and  the 
return  and  any  documents  that  were  on  it,  the  in- 
ventory that  was  filed  with  the  court? 

A.  I  have  made  a  search  for  that  search  war- 
rant, yes. 

Q.  And  for  the  other  doucments  that  were  filed, 
the  return?  Have  you  had  a  search  made  by  your 
deputies  ? 

A.  I  was  only  requested  to  search  for  the  search 
warrant.  I  wasn't  aware  that  there  were  other  doc- 
uments. 

Q.     Did  you  find  the  search  warrant? 

A.     I  did  not. 

Q.  Did  you  see  any  return  or  any  part  of  any 
return  to  the  search  warrant  in  any  files  in  the 
clerk's  office?  A.     I  did  not. 

Q.  You  made  that  search  at  my  request,  did 
you  not?  A.     I  did. 

Mr.  Lavine:     You  may  cross-examine. 
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(Testimony  of  Edward  F.  Drew.) 

Cross-Examination 
By  Mr.  Bender: 

Q.     When  did  you  make  the  search? 

A.     Yesterday  morning. 

Q.  And  where  would  these  documents  normally 
be? 

A.  Normally  they  would  be  in  our  search  war- 
rant file  or  attached  to  the  Commissioner's  tran- 
script, after  his  return  to  us  by  the  United  States 
Commissioner. 

Q.     Do  you  know  where  they  are?  [230] 

A.  I  do  not.  That  is,  the  search  warrant.  I  do 
not  know  where  that  is.  I  know  where  the  Commis- 
sioner's transcript  is.  That  is  in  the  file. 

Mr.  Bender:     No  further  questions. 

The  Court:     You  may  step  down. 

Mr.  Lavine:     Thank  you,  Mr.  Drew. 

(Witness  excused.) 

Mr.  Lavine :     The  defendant  rests. 

Mr.  Bender:  May  T  have  a  moment,  your 
Honor  ? 

The  Court:     Yes. 

Mr.  Bender:  Your  Honor,  the  Government  re- 
quests approximately  a  five-mimite  continuance  in 
order  to  obtain  Commissioner  Hocke  concerning  the 
search  warrant.  We  didn't  know  that  there  would 
be  this  testimony. 

The  Court:  Well,  what  difference  does  it  make? 
You  stipulated  you   could  use  the  copy  that  was 
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here  and  admitted  to  be  the  copy.  What  difference 
does  it  make  ? 

Mr.  Bender:  Only  the  inference,  your  Honor, 
that  is  apparent!}^  made. 

The  Court:  Mr.  Drew  said  he  checked  with  the 
Commissioner's  file,  didn't  he? 

Mr.  Bender :  He  said  he  searched  for  the  search 
warrant  but  didn't  find  it.  He  searched  the  clerk's 
office. 

Excuse  me  one  moment,  please. 

The  Court:  Where  are  the  search  warrants  us- 
ually [231]  returned?  Are  they  returned  to  the 
clerk's  office  or  the  Commissioner's  office? 

Mr.  Bender:  I  don't  know.  I  have  never  had  an 
opportunity  to  pursue  them.  It's  only  to  explain  to 
the  jury  what  has  happened  to  it,  if  there  is  an  ex- 
planation. 

The  Court:  Well,  does  it  make  any  difference? 
You  have  been  using  the  copy. 

Mr.  Bender:  Yes,  your  Honor.  The  copy  is  in 
evidence.  The  Government  has  no  rebuttal  testi- 
mony. 

The  Court:  Not  only  that,  but  I  believe  the  de- 
fendant put  it  in  e\T.dence. 

Mr.  Bender:     Yes. 

Mr.  Lavine:  That  is  correct,  your  Honor.  We 
couldn't  find  the  original.  We  put  the  copy  in  evi- 
dence. 

The  Court:  What  difference  does  it  make 
whether  he  had  the  original  or  the  copy? 

Mr.  LaAnne:     Well,  we  tried  to  find   the   docu- 
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ments,  your  Honor.  We  haven't.  That  is  why  we 
produced  the  copy. 

Mr.  Bender:  The  Government  has  no  rebuttal 
testimony,  your  Honor. 

Mr.  La^ine:  I  think  it  is  time  to  take  up  the 
question  of  instructions  and  other  motions,  your 
Honor. 

The  Court:  Yes,  you  might  as  well  approach 
the  bench. 

(Whereupon  the  following  proceedings  were 
had  outside  the  hearing  of  the  jury  and  the 
defendant:)  [232] 

Mr.  Lavine:  At  this  time  the  defendant  again 
renews  his  motion  made  at  the  close  of  the  Gov- 
ernment's case  to  dismiss  the  case  on  each  of  the 
counts  specified  for  insufficiency  of  the  evidence  to 
13rove  the  offenses  charged,  and  also  moves  to  dis- 
miss the  indictment  and  dismiss  each  of  the  counts 
of  the  information  for  violations  of  the  Fourth  and 
Fifth  Amendments  to  the  Constitution  of  the 
United  States,  and  Rule  41  of  the  Rules  of  the  Dis- 
trict Court  of  the  United  States,  Federal  Rules  of 
Criminal  Procedure  for  the  District  Courts  of  the 
United  States;  and  also  moves  to  strike  all  of  the 
evidence  heretofore  specified  in  connection  with  the 
illegal  search  and  seizure  in  three  out-buildings 
which  were  not  a  part  of  the  address  or  addresses 
specified  in  the  search  warrant. 

And  I  incorporate  by  reference  all  the  other  mo- 
tions to  strike  other  matters  that  are  fully  set  forth. 
And  may  it  be  considered  that  the  court  consider 
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them  as  fully  repeated  at  this  time.  Will  you  stipu- 
late that  it  may  be  deemed  that  the  court  consider 
all  the  motions  made  at  the  close  of  the  Govern- 
ment's case  as  repeated  at  this  time? 

Mr.  Bender:     So  stipulated. 

The  Court :  I  will  make  the  same  ruling  as  made 
before,  denying  it  upon  the  last  two  grounds  and 
taking  the  first  ground  under  submission. 

(Whereupon  the  following  proceedings  were 
had  in  the  [233]  hearing  and  presence  of  the 
jury  and  the  defendant :) 

The  Court:  Mr.  Bender,  I  would  like  you  to 
make  your  opening  statement  at  this  time.  Is  30 
minutes  for  each  side  sufficient? 

Mr.  Lavine:  If  we  can't  say  it  in  30  minutes, 
we  can't  say  it  at  all. 

Mr.  Bender:  I  didn't  anticipate  arguing  it  at 
this  time. 

The  Court:  You  know  what  the  facts  are  and 
you  can  state  the  facts  to  the  jury,  can't  you? 

Mr.  Bender:     Surely. 

(Whereupon  counsel  for  the  Government 
made  his  opening  argiunent  to  the  jury.)  [234] 

Certificate 

I  hereby  certify  that  I  am  a  duly  appointed,  qual- 
ified and  acting  official  court  reporter  of  the  United 
States  District  Court  for  the  Southern  District  of 
California. 
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I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  13th  day  of 
March,  A.D.  1956. 

/s/  DON  P.  CRAM. 

Official  Reporter. 

[Endorsed]:  Filed  March  29,  1956. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  CLERK 

I,  Jolrn  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  pages  num- 
bered 1  to  30,  inclusive,  contain  the  original 

Indictment ; 

Motion  to  Suppress  Evidence  and  Dismiss 
Case ; 

Verdict ; 

Motion  for  Judgment  of  Acquittal  or  in  the 
Alternative  for  a  New  Trial; 

Notice  of  Appeal ; 

Praecipe ; 

Affidavit  for  Englargement  of  Time  for  Fil- 
ing and  Docketing  Record  on  Appeal ; 

which,  together  with  a  full,  true  and  correct  copy  of 
the  Minutes  of  Arraignment  and  Plea,  Minutes  of 
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the  Court  for  December  20,  1955;  December  21, 
1955;  December  22,  1955;  January  16,  1956;  and  2 
volumes  of  reporter's  transcript  of  proceedings, 
all  in  the  above-entitled  cause,  constitute  the  tran- 
script of  record  on  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  in  said  case. 

I  further  certify  that  my  fees  for  preparing  the 
foregoing  record  amount  to  $2.00,  which  sum  has 
been  paid  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  20th  day  of  March,  1956. 

[Seal]  JOHN  A.   CHILDRESS, 

Clerk. 

By  /s/  CHARLES  E.  JONES, 
Deputy. 


[Endorsed]:  No  15094.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Milton  Grady  Ram- 
sey, Appellant,  vs.  United  States  of  America,  Ap- 
pellee. Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division. 

Filed:  March  26,  1956. 

Docketed:  April  9,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15094 

MILTON  GRADY  RAMSEY, 

Defendant  and  Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Plaintiff  and  Respondent. 

DESIGNATION  OF  POINTS  ON  APPEAL 

Comes  Now  Milton  Grady  Ramsey  and  desig- 
nates the  points  upon  which  he  intends  to  rely  upon 
appeal : 

I. 

The  evidence  is  insufficient  to  justify  the  verdicts. 
The  verdicts  are  contrary  to  the  law  and  the  evi- 
dence. 

II. 

The  Court  should  have  granted  the  motions  for 
judgments  of  acquittal  on  each  of  the  counts  in  the 
indictment. 

III. 

Evidence  was  illegally  searched  and  seized  in  vio- 
lation of  the  Fourth  and  Fifth  Amendments  of  the 
Constitution  of  the  United  States,  and  searched 
and  seized  evidence  was  illegally  admitted  as  evi- 
dence in  the  trial  of  the  case. 
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IV. 

The  search  warrant  and  the  return  was  not  the 
property  described  in  the  search  warrant, 

V. 

Section  5649,  Title  26  of  the  U.  S.  Codes  is  un- 
constitutional as  attempting  to  shift  the  burden  of 
proof  in  a  criminal  case  to  the  defendant ;  that  will 
violate  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States. 

VI. 

Evidence  regarding  a  "still"  not  specified  in  any 
search  warrant  was  illegally  admitted.  The  Court 
erred  in  admitting  secondary  evidence  or  photo- 
graphs of  articles  which  were  destroyed  by  the  Gov- 
ernment after  being  seized  in  violation  of  the 
Fourth  and  Fifth  Amendments  to  the  Constitution 
of  the  United  States.  The  Court  erred  in  denying 
the  Motions  to  Strike  the  same.  The  Couii:  erred  in 
admitting  evidence  seized  in  three  outbuildings 
which  were  not  a  part  of  the  address  or  addresses 
specified  in  the  search  warrants. 

VII. 

The  Court  erred  in  instructions  given  and  re- 
fused. 

VIII. 

The  Court  erred  in  the  admission  and  exclusion 
of  evidence  in  the  trial  of  the  case. 

IX. 

The  Court  erred  in  its  definition  of  what  con- 
stituted file  "business  of  a  distillery"  on  the  date 
in  question. 
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X. 

The  Court  erred  in  admitting  evidence  regarding 
an  unconnected  apparatus  which  was  called  a 
*' still." 

/s/  MORRIS  LAVINE, 

Attorney  for  Appellant. 

[Endorsed] :  Filed  June  20,  1956. 
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In  the  United  States  District  Court  in  and  for  the 
Southern  District  of  California,  Central  Di- 
vision 

No.  24515 

UNITED  STATES  OF  AMERICA, 

Plaintife, 

vs. 

MILTON  GRADY  RAMSEY, 

Defendant. 

GIVEN  INSTRUCTIONS 

Government's  Instruction  No.  1 
(Count  Two) 

The  Court  is  requested  to  please  read  Count  Two 
of  the  Indictment. 

Given : 

/s/  H.C.W.  [1*] 

Government's  Instruction  No.  2 
(The  statute  which  applies  to  Count  Two) 

In  Count  Two  of  the  Indictment  the  defendant  is 
charged  with  a  violation  of  26  U.S.C.  §  5605,  which 
pro\ddes  in  pertinent  part  as  follows: 

''Any  person  who  shall  carry  on  the  busi- 
ness of  a  distiller  without  having  given  bond 
as  required  by  law  or  who  shall  engage  in  or 
carry  on  the  business  of  a  distiller  with  intent 
to  defraud  the  United  States  of  the  tax  on  the 

'Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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spirits  distilled  by  him,  or  any  part  thereof, 
shaU,  *  *  *" 
be  guilty  of  an  offense. 

Given : 

/s/  H.C.W.  [2] 

Government's  Instruction  No.  3 

(The  elements  which  the  Government  must  prove 

in  Count  Two) 

In  Count  Two  of  the  Indictment  the  Government 
must  prove  either  that  defendant  carried  on  the 
business  of  a  distiller  without  having  given  bond 
or  that  defendant  carried  on  the  business  of  a  dis- 
tiller with  intent  to  defraud  the  United  States  of 
the  tax. 

Given : 

/s/  H.C.W.  [3] 

Government's  Instruction  No.  4 
(The  burden  of  proof  in  re  giving  bond.) 

In  a  prosecution  for  carrying  on  the  business  of 
a  distiller  without  having  given  bond,  defendant  has 
the  burden  of  showing  that  he  executed  the  bond. 

Given : 

/s/  H.C.W. 

Rossi  vs.  United  States, 
289  U.S.  89.  [4] 
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Government's  Instruction  No.  5 
(Count  Three) 

The    Court   is    requested   to   please   read    Count 
Three  of  the  Indictment. 

Given : 

/s/  H.C.W.  [5] 


Government's  Instruction  No.  6 
(The  statute  which  applies  to  Coimt  Three) 

In  Count  Three  of  the  Indictment  the  defendant 
is  charged  with  a  violation  of  26  U.S.C.  §  5603, 
which  provides  in  pertinent  part  as  follows: 

"Every  person  engaged  in  *  *  *  the  business 
of  a  distiller  or  rectifier,  who  fails  *  *  *  to  give 
notice  *  *  *" 
shall  be  guilty  of  an  offense. 

Given : 

/s/  H.C.W.  [6] 

Government's  Instruction  No.  7 
(The  elements  of  Count  Three) 

The  Government  must  prove  in  Count  Three  that 
defendant  engaged  in  the  business  of  a  distiller  oi 
rectifier  and  failed  to  give  notice  thereof. 

Given : 

/s/  H.C.W.  [7] 
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Government's  Instruction  No.  8 
(Count  Four) 

The  Court  is  requested  to  please  read  Count  Four 
of  the  Indictment. 

Given  : 

/s/  H.C.W.   [8] 

Government's  Instruction  No.  9 
(The  statute  which  applies  to  Count  Four) 

In  Count  Four  of  the  Indictment  the  defendant 
is  charged  with  a  violation  of  26  U.S.C.  §  5691, 
which  provides  in  pertinent  part  as  follows: 

''Any  person  who  shall  carry  on  the  business 
of  a  brewer,  rectifier,  wholesale  dealer  in  liq- 
uors, (or)  retail  dealer  in  liquors  *  *  *  and 
wilfully  fails  to  pay  the  special  tax  as  required 
by  law,  shall,  *  *  *" 
be  guilty  of  an  offense. 

Given : 

/s/  H.C.W.  [9] 

Government's  Instruction  No.  10 
(Carrying  on  the  business) 

You  are  instructed  that  defendant  may  be  con- 
victed of  carrying  on  the  business  of  a  wholesale 
or  retail  liquor  dealer  although  there  is  no  proof 
that  he  had  a  barroom  or  usual  appliance  of  a  liq- 
uor dealer. 

Hood  vs.  United  States, 

7  F.  2d  45   (CCA.  W.  Va.  1925). 
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Evidence  of  a  single  sale  is  sufficient. 

Spirits  and  Wines, 

74  F.  Supp.  626  (D.C.  Minn.  1947) ; 

United  States  vs.  Hughey, 

116  F.  Supp.  649  (D.C.  Ark.  1953). 
Given : 

/s/  H.C.W.  [10] 

Government's  Instruction  No.  11 
(Proof  of  nonpayment  of  tax) 

In  the  absence  of  proof  to  the  contrary,  there  is 
an  inference  that  the  defendant  failed  to  pay  the 
special  tax  as  required  by  law.  The  defendant  has 
the  burden  of  showing  that  the  special  tax  was 
not  payed. 

Faraone  vs.  United  States, 

259  Fed.  507   (CCA.  Tenn.  1919). 

Given  as  modified. 
/s/  H.C.AV.  [11] 

Government's  Instruction  No.  12 
(Count  Five) 

The  Court  is  requested  to  please  read  Count  Five 
of  the  Indictment. 

Given : 

/s/  H.C.W.  [12] 
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Govei'iiment's  Instruction  No.  13 
(The  statute  which  applies  to  Count  Five) 

In  Count  Five  of  the  Indictment  the  defendant  is 
charged  with  a  violation  of  26  U.S.C.  §  5642,  which 
provides  in  pertinent  part  as  follows: 

''Any  person  who  violates  any  provision  of 
section  5008(b)  (that  is,  any  person  who  pos- 
sesses, sells  or  transfers  any  distilled  spirits  to 
w^hich  the  immediate  container  thereof  has  not 
had  af&xed  thereto  in  such  manner  as  to  be 
broken  on  opening  the  container,  a  stamp  evi- 
dencing the  tax  or  *  *  *" 
otherwise  indicating  compliance  with  the  chapter  on 
Excise  Taxes,  shall  be  guilty  of  an  offense. 

Given : 

/s/  H.C.W.  [13] 

Government's  Instruction  No.  14 
(The  elements  of  Count  Five) 

The  Government  must  prove  in  Count  Five  (1) 
that  the  liquid  was  distilled  spirits;  (2)  that  the 
distilled  spirits  were  possessed  by  defendant  or  sold 
b}^  defendant  or  transferred  by  defendant,  and  (3) 
the  immediate  containers  of  the  distilled  spirits 
did  not  have  affixed  thereto  a  stamp  denoting  the 
quantity  of  distilled  spirits  contained  therein  and 
evidencing  payment  of  all  Internal  Revenue  taxes 
imposed  on  such  spirits. 

GiA'en : 

/s/  H.C.W.  [14] 
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Government's  Instruction  No.  15 
(Definition   of  possession) 

The  law  recognizes  two  kinds  of  possession,  actual 
possession  and  constructive  possession.  A  person 
who  knowingly  has  direct  physical  control  over  a 
thing  is  in  actual  possession  of  it. 

A  person  who  although  not  in  actual  possession 
knowingly  has  the  power  to  exercise  dominion  or 
control  over  a  thing  is  in  constructive  possession  of 
it. 

If  you  find  from  the  evidence  beyond  a  reasonable 
doubt  that  the  accused  had  actual  or  constructive 
possession  of  the  distilled  spirits  described  in  the 
indictment,  then  you  may  find  that  such  was  in  the 
possession  of  the  accused  within  the  meaning  of  the 
word  ''possession"  as  used  in  these  instructions. 

Given : 

/s/  H.C.W. 

Based  on  14-G  of  General  Instructions.  [15] 

Government's  Instruction  No.  16 
(Count  Six) 

The  Court  is  requested  to  please  read  Count  Six 
of  the  Indictment. 

Given: 

/s/  H.C.W.  [16] 

Government's  Instruction  No.  17 
(The  statute  which  applies  to  Count  Six) 

In  Count  Six  of  the  Indictment  the  defendant  is 
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charged  with  a  violation  of  26  U.S.C.  §5632,  which 

provides  in  pertinent  part  as  follows: 

"*  *  *  Whenever  any  person  removes  or  aids 
or  abets  in  the  removal  of,  any  distilled  spirits 
on  which  the  tax  has  not  been  determined  or 
paid,  to  a  place  other  than  the  Internal  Reve- 
nue warehouse  provided  by  law  or  conceals 
or  aids  in  the  concealment  of  any  spirits  so 
removed,  *  *  *" 

shall  be  guilty  of  an  offense. 

Given : 

/s/  H.C.W.  [17] 

Government's  Instruction  No.  18 
(Elements  of  the  offense) 

The  Government  must  prove  in  Count  Six: 

(1)  That  the  liquid  was  distilled  spirits. 

(2)  That  the  tax  has  not  been  determined  or 
paid. 

(3)  That  defendant  removed  or  aided  or  abetted 
in  the  removal  of  said  distilled  spirits  to  a  place 
other  than  the  Internal  Revenue  warehouse,  or  that 
he  concealed  or  aided  in  the  concealment  of  any 
spirits  so  removed. 

Given : 

/s/  H.C.W.  [18] 

Defendant's  Requested  Instruction  No.   1 

This  is  a  case  of  circumstantial  evidence.  Wliere 
circumstantial  evidence  is  relied  upon  to  prove  the 
government's  case  the  circumstances  must  not  only 
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be  consistent  with  guilt  but  irreconcilable  with  in- 
nocence, or  the  defendant  is  entitled  to  an  acquittal. 

Given : 

/s/  H.C.W.  [19] 

Defendant's  Instruction  No.  2 

If  you  have  a  reasonable  doubt  as  to  whether  the 
liquid  in  the  two  bottles  offered  by  the  government 
in  evidence  as  Government's  Exhibits  1  and  2  came 
from  the  premises  of  the  defendant,  or  from  some 
other  place  you  must  acquit  the  defendant. 

Given : 

/s/  H.C.W.  [20] 

Defendant's  Instruction  No.  3 

The  burden  of  proof  is  upon  the  government  to 
prove  each  and  every  element  of  its  case  beyond 
a  reasonable  doubt,  or  the  defendant  is  entitled  to 
an  acquittal.  With  very  few  exceptions,  that  burden 
never  shifts  to  the  defendant.  He  is  not  required 
to  testify,  and  his  failure  to  do  so  raises  no  pre- 
sumption against  him. 

Given : 

/s/  H.C.W.  [21] 

Defendant's  Instruction  No.  4 
Statements  which  officers  claim  were  made  orally 
by  the   defendant   to   them   must   be   viewed   with 
caution,  and  unless  you  believe  that  such  statements 
were  actually  made  you  must  disregard  them. 

Given : 

/s/  H.C.W.  [22] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  CLERK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  1  to  22,  inclusive,  contain  the  original 

Instructions  given  to  the  Jury ; 

in  the  above-entitled  case,  constitute  the  transcript 
of  record  on  appeal  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  in  the  above  case. 
Witness  my  hand  and  seal  of  the  said  District 
Court  this  3rd  day  of  October,  1956. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk; 

By  /s/  CHARLES  E.  JONES, 
Deputy. 

[Endorsed] :  United  States  Court  of  Appeals  for 
the  Ninth  Circuit.  No.  15094.  Milton  Grady  Ram- 
sey, Appellant,  vs.  United  States  of  America,  Ap- 
pellee. Supplemental  Transcript  of  Record.  Upon 
Appeal  from  the  United  States  District  Court  for 
the  Southern  District  of  California,  Central  Di- 
vision.  Filed  October  4,  1956. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


United  States  of  America  251 

[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  INSTRUCTION  No.  5 

Words  used  in  a  law  or  statute  are  construed  in 
tlieir  ordinary  and  accepted  meaning  and  use.  The 
word  "business"  as  used  in  the  statute  has  such  a 
common  meaning,  being  defined  by  Webster  as 
*' mercantile  transactions,"  "a  commercial  or  indus- 
trial establishment  or  enterprise."  Unless  you  find 
that  the  defendant  was  so  engaged  you  must  acquit 
him  of  the  charges  of  or  requiring  him  to  be  in  the 
business  of  a  distiller. 

Refused : 

/s/  H.C.W. 


DEFENDANT'S  INSTRUCTION  No.  6 

The  corpus  delicti  of  a  crime  are  its  essential 
elements.  They  must  be  proved  independent  of  any 
alleged  statements  or  alleged  admissions  of  the  de- 
fendant, and  before  you  may  consider  such  alleged 
statements  or  alleged  admissions.  If  the  government 
has  failed  to  prove  the  offenses  independent  of  any 
such  alleged  statements  or  admissions  you  must 
acquit  the  defendant  of  such  offenses. 
Refused : 

/s/  H.C.W. 

[Endorsed]:    Filed  December  22.  1955,  U.S.D.C. 
[Endorsed] :    Filed  November  19,  1956,  U.S.C.A. 
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JURISDICTION 

Jurisdiction  is  conferred  by  Title  26,  Sec.  1291  and 
Rule  39a.  of  Rules  of  the  District  Court,  of  the  United 
States. 

STATUTES  INVOLVED 

Title  26,  Sec.  5601.  PENALTY  AND  FORFEI- 
TURE FOR  POSSESSION  OF  UNREGISTERED 
STILL  OR  DISTILLING  APPARATUS. 

Every  still  or  distilling  apparatus  not  regis- 
tered as  required  by  section  5174,  together  with 
all  personal  property  in  the  possession  or  custody, 
or  under  the  control  of  the  person  required  by 
section  5174  to  register  the  still  or  distillincr  a])- 


paratus,  and  found  in  tlie  building,  or  in  any  yard 
or  inclosure  connected  with  the  building  in  which 
the  same  may  be  set  up,  shall  be  forfeited.  Every 
person  having  in  his  possession  or  custody,  or 
under  his  control,  any  still  or  distilling  apparatus 
set  up  which  is  not  registered,  as  required  by  sec- 
tion 5174,  shall  pay  a  penalty  of  $500,  and  shall  be 
fined  not  more  than  $1,000,  and  imprisoned  not 
more  than  2  years. 

Section  5175  reads  as  follows: 

(a)  REQUIREMEiNTS.  —  Every  person  en- 
gaged in,  or  intending  to  be  engaged  in,  the  busi- 
ness of  a  distiller,  shall  give  notice  in  writing, 
subscribed  by  him,  to  the  Secretary  or  his  delegate, 
stating  his  name  and  residence,  and  if  a  company 
or  firm,  the  name  and  residence  of  each  member 
thereof,  the  name  and  residence  of  every  person 
interested  or  to  be  interested  in  the  business,  and 
the  precise  place  where  said  business  is  to  be  car- 
ried on ;  and  if  such  busmess  is  carried  on  in  a  city, 
the  residence  and  place  of  business  shall  be  indi- 
cated by  the  name  of  the  street  and  number  of  the 
building.  The  notice  shall  also  state  a  particular 
description  of  the  lot  or  tract  of  land  on  which 
the  distillery  is  situated,  and  of  the  buildings 
thereon,  including  their  size,  material,  and  con- 
struction, that  said  distillery  premises  are  not  on 
any  qualified  rectifying  plant  premises,  and  such 
additional  particulars,  as  the  Secretary  or  his 
delegate  shall,  by  regulations,  prescribe.  In  case 
of  any  change  in  the  location,  form,  capacity,  own- 
ership, agency,  superintendency,  or  in  the  persons 
interested  in  the  business  of  such  distillery,  notice 


thereof  in  writing,  shall  be  given  to  the  Secretary 
or  his  delegate.  Every  notice  required  by  this 
section  shall  be  in  such  form,  contain  such  addi- 
tional particulars,  and  be  submitted  at  such  time 
or  times,  as  the  Secretary  or  his  delegate  shall,  by 
regulations,  prescribe. 

Section  5603  reads  as  follows : 

Every  person  engaged  in,  or  intending  to  be 
engaged  in,  the  business  of  a  distiller  or  rectifier, 
who  fails  or  refused  to  give  notice,  as  required  by 
sections  5175(a)  and  5271(a),  shall  pay  a  penalty 
of  $1,000  and  shall  ])e  fined  not  more  than  $2,000 ; 
and  every  person  who  gives  a  false  or  fraudulent 
notice  shall,  in  addition  to  such  penalty  or  fine,  be 
imprisoned  not  more  than  2  years. 

Section  5606,  reads: 

Any  person  who  shall  carry  on  the  business  of 
a  distiller  without  having  given  bond  as  required 
by  law,  or  who  shall  engage  in  or  carry  on  the 
business  of  a  distiller  with  intent  to  defraud  the 
United  States  of  the  tax  on  the  spirits  distilled  by 
him,  or  any  paii:  thereof,  shall,  for  every  such 
offense,  be  iined  not  more  than  $5,000  and  unpris- 
oned  not  more  than  2  years.  All  distilled  spirits 
or  wines,  and  all  stills  or  other  apparatus,  fit  or 
intended  to  be  used  for  the  distillation  or  rectifi- 
cation of  spirits,  or  for  the  compounding  of 
liquors,  owned  by  such  person,  wherever  found, 
and  all  distilled  spirits  or  wines  and  personal  prop- 
erty found  in  the  distillery  or  in  any  building, 
room,  yard  or  inclosure  connected  therewith,  and 
used  with  or  constituting  a  part  of  the  premises, 


and  all  the  right,  tiilL'  and  interest  of  such  person 
in  the  lot  or  tract  of  land  on  which  such  distillery 
is  situated,  and  all  right,  title,  and  interest  therein 
of  every  person,  who  Ivtiowingiy  has  suffered  or 
permitted  the  business  of  a  distiller  to  be  there  car- 
ried on,  or  has  connived  at  the  same ;  and  all  per- 
sonal property  owmed  by  or  in  possession  of  any 
person  who  has  permitted  or  suffered  any  building, 
yard,  or  inclosure,  or  any  party  thereof,  to  be  used 
for  purposes  of  ingress  or  egTess  to  or  from  such 
distillery,  which  shall  be  found  in  any  such  build- 
ing, yard,  or  inclosure,  and  all  right,  title  and  inter- 
est of  every  person  in  any  premises  used  for  ingress 
or  egress  to  or  from  such  distillery,  who  has  know- 
ingly suffered  or  permitted  such  premises  to  be 
used  for  such  ingTess  or  egTess,  shall  be  forfeited 
to  the  United  States. 

Section  5691,  reads : 

Any  person  who  shall  carry  on  the  business  of 
a  brewer,  rectifier,  w^holesale  dealer  in  liquors, 
retail  dealer  in  liquors,  wholesale  dealer  in  beer, 
retail  dealer  in  beer,  or  manufacturer  of  stills,  and 
willfully  fails  to  pay  the  special  tax  as  required 
by  law,  shall,  for  every  such  offense,  be  fined  not 
more  than  $5,0(X),  and  imprisoned  not  more  than 
2  years.  All  distilled  spirits  or  wines,  and  all  stills 
or  other  apparatus,  fit  or  intended  to  be  used  for 
the  distillation  or  rectification  of  spirits,  or  for 
the  compounding  of  liquors,  owned  by  such  per- 
son, wherever  found,  and  all  distilled  spirits  or 
wines  and  personal  property  found  in  the  distillery 
or  rectif}dng  establishment,  or  in  any  building, 
room,  yard  or  enclosure  connected  therewith  and 
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used  with  or  constitutiii^  a  part  of  the  premises, 
shall  be  forfeited,  to  the  United  States. 

Section  5642  reads  as  follows: 

Any  person  who  violates  any  provision  of  sec- 
tion 5008(b),  or  who,  with  intent  to  defraud, 
falsely  makes,  forges,  alters,  or  counterfeits  any 
stamp  made  or  used  under  such  section,  or  who 
uses,  sells,  or  has  m  his  possession  any  such  forged, 
altered,  or  counterfeited  stamp,  or  any  plate  or  die 
used  or  which  may  be  used  in  the  manufacture 
thereof,  or  any  stamp  required  to  be  destroyed  by 
such  section,  or  who  makes,  uses,  sells,  or  has  in 
his  possession  any  paper  in  imitation  of  the  paper 
used  in  the  manufacture  of  any  such  stamp,  or  who 
reuses  any  stamp  required  to  be  destroyed  by 
such  section,  or  who  places  any  distilled  spirits  in 
any  bottle,  which  has  been  filled  and  stamped  under 
such  section  without  destroying  the  stamp  previ- 
ously affixed  to  such  bottle,  or  who  affixes  any 
stamp  issued  under  such  section  to  any  container 
of  distilled  spirits  on  which  any  tax  due  is  un- 
determined or  unpaid,  or  who  makes  any  false 
statement  in  any  application  for  stamps  under 
such  section,  or  who  has  in  his  possession  any  such 
stamps  obtained  by  him  otherwise  than  as  pro- 
vided in  section  5008(b)  (2),  shall  on  conviction  be 
pimished  by  a  fine  of  not  more  than  $1,000,  or  by 
impnsonment  at  hard  labor  for  not  more  than  5 
years,  or  both.  Any  officer  authorized  to  enforce 
any  provision  of  law  relating  to  internal  revenue 
stamps  is  authorized  to  enforce  this  section  and 
section  5644  (relatiuR'  to  the  bottling  of  distilled 
spirits  in  bond). 


Section  5632  reads  as  iollows: 

All  distilled  spirits  found  elsewhere  than  in  a 
distillery  or  internal  revenue  bonded  warehouse, 
not  having  been  removed  therefrom  according  to 
law,  shall  be  forfeited  to  the  United  States.  When- 
ever any  j)erson  removes,  or  aids  or  abets  in  the 
removal  of,  any  distilled  spirits  on  which  the  tax 
has  not  been  determined  or  paid,  to  a  place  other 
than  the  internal  revenue  bonded  warehouse  pro- 
vided by  law,  or  conceals  or  aids  in  the  conceal- 
ment of  any  spirits  so  removed,  or  removes,  or 
aids  or  abets  in  the  removal  of,  any  distilled  spirits 
from  any  such  warehouse  authorized  by  law,  in 
any  manner  other  than  as  provided  by  law,  or  con- 
ceals or  aids  in  the  concealment  of  any  spirits  so 
removed,  he  shall  be  liable  to  a  penalty  of  double 
the  tax  imposed  on  such  distilled  spirits  so  removed 
or  concealed,  and  shall  be  fined  not  more  than 
$5,000  and  imprisoned  not  more  than  3  years. 

The  Fourth  Amendment  to  the  Constitution  of  the 
United  States,  provides  as  follows : 

The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects,  against  un- 
reasonable searches  and  seizui'es,  shall  not  be 
violated,  and  no  w^arrants  shall  issue,  but  upon 
probable  cause,  supported  by  oath  or  affirmation, 
and  particularly  desciibing  the  place  to  be 
searched,  and  the  persons  or  things  to  be  seized. 

Rule  41  of  the  Rules  of  Criminal  Procedure  reads 
as  follows : 


SEARCH  AND  SEIZUUE. 

(a)  Authority  to  Issue  Warrant.  A  search 
warrant  authorized  by  this  rule  may  be  issued  by 
a  judge  of  the  United  States  or  of  a  state  or  terri- 
torial court  of  record  or  by  a  United  States  com- 
missioner within  the  district  wherein  the  property 
sought  is  located. 

(b)  Grrounds  for  Issuance.  A  warrant  may  be 
issued  under  this  rule  to  search  for  and  seize  any 
property 

(1)  Stolen  or  embezzled  in  violation  of  the 
laws  of  the  United  States ;  or 

(2)  Designed  or  intended  for  use  or  which 
is  or  has  been  used  as  the  means  of  committing 
a  criminal  offense ;  or 

(3)  Possessed,  controlled,  or  designed  or 
intended  for  use  or  which  is  or  has  been  used 
in  violation  of  the  Act  of  June  15,  1917,  c.  30, 
title  VIII,  §4.40  Stat.  226,  and  title  XI,  §22, 
40  Stat.  230,  as  amended  by  the  Act  of  March 
28,  1940,  c.  72,  §8.54  Stat.  80;  18  U.S.C.  §98. 

(c)  Issuance  and  Contents.  A  warrant  shall 
issue  only  on  affidavit  sworn  to  before  the  judge 
or  commissioner  and  establishing  the  grounds  for 
issuing  the  warrant.  If  the  judge  or  commissioner 
is  satisfied  that  gromids  for  the  application  exist 
or  there  is  probable  cause  to  believe  that  they  exist, 
he  shall  issue  a  warrant  identifying  the  property 
and  naming  or  describing  the  person  or  place  to  be 
searched.  The  warrant  shall  be  directed  to  a  civil 
officer  of  the  United  States  authorized  to  enforce 
or  assist  in  enforcing  any  law  thereof  or  to  a  per- 
son so  authorized  by  the  President  of  the  United 
States.  It  shall  state  the  grounds  or  probable  cause 
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for  its  issuance  and  tiic  names  of  the  persons  whose 
affidavits  have  been  taken  in  support  thereof.  It 
shall  command  the  officer  to  search  forthwith  the 
person  or  place  named  for  the  property  specified. 
The  warrant  shall  direct  that  it  be  served  in  the 
daytime,  but  if  the  affidavits  are  positive  that  the 
proi3erty  is  on  the  person  or  in  the  place  to  be 
searched,  the  warrant  may  direct  that  it  be  served 
at  any  time.  It  shall  designate  the  district  judge 
or  the  commissioner  to  whom  it  shall  be  returned. 

(d)  Execution  and  Return  with  Inventory. 
The  warrant  may  be  executed  and  returned  only 
witliin  10  days  after  its  date.  The  officer  taking 
property  under  the  warrant  shall  give  to  the  per- 
son from  whom  or  from  whose  premises  the  prop- 
erty was  taken  a  copy  of  the  warrant  and  a  receipt 
for  the  property  taken  or  shall  leave  the  copy  and 
receipt  at  the  place  from  which  the  property  was 
taken.  The  return  shall  be  made  promptly  and 
shall  be  accompanied  by  a  written  inventory  of 
any  property  taken.  The  inventory  shall  be  made 
in  the  presence  of  the  applicant  for  the  warrant 
and  the  person  from  whose  possession  or  premises 
the  propei-ty  was  taken,  if  they  are  present,  or  in 
the  presence  of  at  least  one  credible  person  other 
than  the  applicant  for  the  warrant  or  the  person 
from  whose  possession  or  premises  the  property 
was  taken,  and  shall  be  verified  by  the  officer.  The 
jud.i2,'e  or  commissioner  shall  upon  request  deliver 
a  copy  of  the  inventory  to  the  person  from  whom 
or  from  whose  premises  the  property  was  taken 
and  to  the  applicant  for  the  warrant. 

(e)  Motion  for  Return  of  Property  and  to  Sup- 
press Evidence.  A  person  aggrieved  by  an  unlaw- 
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ful  search  and  seizure  ainy  move  the  district  court 
for  the  district  in  which  the  property  was  seized 
for  the  return  of  the  property  and  to  suppress  for 
use  as  evidence  anything  so  obtained  on  the  ground 
that  (1)  the  property  was  illegally  seized  without 
warrant,  or  (2)  the  warrant  is  insufficient  on  its 
face,  or  (3)  the  property  seized  is  not  that  de- 
scribed in  the  warrant,  or  (4)  there  w^as  not  proba- 
ble cause  for  believing  the  existence  of  the  grounds 
on  which  the  warrant  was  issued,  or  (5)  the  war- 
rant w^as  illegally  executed.  The  judge  shall  re- 
ceive evidence  on  any  issue  of  fact  necessary  to 
the  decision  of  the  motion.  If  the  motion  is  granted 
the  property  shall  be  restored  miless  otherwise 
subject  to  lawful  detention  and  it  shall  not  be 
admissible  in  evidence  at  any  hearing  or  trial.  The 
motion  to  suppress  evidence  may  also  be  made  in 
the  district  where  the  trial  is  to  be  had.  The  motion 
shall  be  made  before  trial  or  hearing  unless  oppor- 
tunity therefor  did  not  exist  or  the  defendant  was 
not  aware  of  the  grounds  for  the  motion,  but  the 
court  in  its  discretion  may  entertain  the  motion 
at  the  trial  or  hearing. 

(f )  Return  of  Papers  to  Clerk.  The  judge  or 
commissioner  who  has  issued  a  search  warrant 
shall  attach  to  the  warrant  a  copy  of  the  return, 
inventoiy  and  all  other  papers  in  connection  there- 
with and  shall  file  them  with  the  clerk  of  the  dis- 
trict court  for  the  district  in  which  the  property 
was  seized. 

(g)  Scope  and  Definition.  This  rule  supersedes 
the  Act  of  June  15,  1917,  c.  30,  title  XI,  §§1-6,  10, 
11,  12-16,  40  Stat.  228,  229,  18  U.S.C.  §§611-616, 
620,  621,  623-626,  and  any  other  provision  of  chap- 
ter 30  of  that  Act  inconsistent  with  this  rule.   It 
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does  not  modify  aii}  other  act,  inconsistent  with 
this  rule,  regulating  search,  seizure  and  the  issu- 
ance and  execution  of  search  warrants  in  circum- 
stances for  which  special  provision  is  made.  The 
term  ''property'^  is  used  in  this  rule  to  include 
documents,  books,  papers  and  any  other  tangible 
objects. 

Section  3107,  Title  18,  reads: 

The  Director,  Assistant  Directors,  agents,  and 
inspectors  of  the  Federal  Bureau  of  Investigation 
of  the  Department  of  Justice  are  empowered  to 
make  seizures  under  warrant  for  violation  of  the 
laws  of  the  United  States. 

Section  5314,  of  the  Internal  Revenue  Code  of  1954, 
reads  as  follows: 

The  Secretary,  his  assistants,  agents,  and  in- 
spectors, shall  investigate  and  report  violations  of 
this  chapter  or  of  section  7302  to  the  United  States 
Attorney  for  the  district  in  which  committed,  who 
is  hereby  charged  with  the  duty  of  prosecuting  the 
offenders,  subject  to  the  direction  of  the  Attorney 
General,  as  in  the  case  of  other  offenses  against 
the  laws  of  the  United  States;  and  the  Secretary, 
his  assistants,  agents,  and  inspectors,  may  swear 
out  warrants  before  United  States  commissioners 
or  other  officers  or  courts  authorized  to  issue  war- 
rants for  the  apprehension  of  such  offenders,  and 
may,  subject  to  the  control  of  such  United  States 
attorney,  conduct  the  prosecution  at  the  com- 
mitting trial  for  the  purpose  of  having  the  offend- 
ers held  for  the  action  of  a  grand  jury.    Section 
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3041  of  title  18  of  the  UnlL.d  States  Code  is  hereby 
made  applicable  in  the  enforcement  of  this  chap- 
ter and  section  7302.  Officers  mentioned  in  section 
3041  are  authorized  to  issue  search  warrants  under 
the  limitations  provided  in  chapter  205  of  title  18 
of  the  United  States  Code,  and  the  Federal  Rules 
of  Criminal  Procedure. 

STATEMENT 

This  is  an  appeal  from  judgments  of  conviction  on 
counts  2,  3,  4  and  5  of  an  indictment  charging  the  ap- 
pellant with  violation  of  the  Internal  Revenue  Code 
(Title  26)  (1954  Internal  Revenue  Code),  Sections 
5606,  5603,  5691  and  5642.  The  appellant  was  sen- 
tenced to  2  years  in  the  penitentiary  and  to  pay  a  fine 
of  $500.00  on  each  of  the  counts,  or  a  total  of  $2,000.00. 

Inteiiial  Revenue  agents,  having  a  search  warrant 
for  the  premises  located  at  1011  and  10111/2  West  223rd 
Street  in  Torrance,  California,  consisting  of  a  small 
house  (R.  42)  in  the  morning  of  September  15,  1955, 
searched  the  two  houses  named  in  the  warrant  which 
was  to  search  for  un-tax-paid  distilled  spirits  and 
found  nothing  in  either  house  (R.  42  and  R.  43).  They 
then  continued  a  search  in  the  shed,  garage  and  a  third 
shed,  some  distance  from  the  house.  It  was  locked  and 
they  told  appellant  that  unless  he  arranged  to  unlock 
it  that  they  would  break  it  down  (R.  88). 

In  the  various  little  houses,  one  of  the  officers  no- 
ticed a  hot  water  tank  and  a  mash  barrel.  In  the  second 
shed  he  saw  two  5  gallon  bottles  and  cases  with  gallon 
bottles  of  a  bro^^^lish  liquor  that  had  no  strip  stamps, 
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no  indication  that  tax  liaJ  been  paid  (R.  44  and  R.  45). 
In  the  third  building,  or  second  shed,  he  found  a  still 
condensor  (R.  45).  No  still  was  connected  up  or  in 
operation.  Nothing  was  assembled  as  a  still  (R.  49). 
The  witness  said  he  found  parts  that  couid  have  been 
used  as  a  still. 

"It  actually  w^asn't  set  up  as  a  still,  was  it? 

The  Witness :    That's  right. "  (R.  49) . 

There  was  nothing  connected,  there  w^as  no  gas  con- 
nection, no  water  connection,  there  was  no  steam  com- 
ing up,  there  was  no  mash  made.  The  still  was  not  in 
operation  when  they  were  there  (R.  60).  The  search 
warrant  only  specified  search  for  tax  unpaid  distilled 
spirits  (R.  61),  nevertheless  w^ent  on  to  search  the 
premises.  They  they  destroyed  barrels  and  parapher- 
nalia and  broke  bottles  (R.  64).  From  an  oak  keg. 
Officer  James  H.  Coughran  drew  off  one  gallon  (R. 
75).  He  drew^  out  one  five-gallon  jug  (R.  79)  then  de- 
stroyed the  barrel,  and  destroyed  everything  else  on 
the  premises  except  another  jug.  No  one  ever  saw  a 
still  in  operation,  or  assembled  it  to  see  whether  it 
worked  or  whether  it  was  in  operation  as  a  still  (R.  85). 
There  was  a  pot  that  was  in  a  wooden  crate  (R.  85). 

In  their  inventory,  there  were  38  gallons  destroyed 
and  only  40  gallons  in  the  barrel.  Five  of  the  men  were 
working  (R.  89).  In  his  inventory  the  officer  listed 
40  gallons  destroyed  and  then  scratched  out  40  (R.  92). 

When  the  officers  left  the  premises,  two  bottles 
undestroyed  were  left  and  Officer  Coughran  was  told 
to  go  back  that  evening  and  pick  up  the  two  bottles. 
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When  he  got  back  there  the  tv.u  bottles  were  not  there. 
It  was  late  in  the  afternoon.  He  does  not  know  what 
happened  to  those  two  bottles  (R.  95).  It  took  about 
an  hour  to  break  up  everything  (B.  170-R.172).  Mar- 
\in  Reeves  testified  that  on  September  15, 1955,  he  had 
occasion  to  go  back  to  the  place  to  help  clean  it  up  and 
he  found  two  bottles  containing  a  liquid  (R.  225)  and 
he  just  threw  them  into  the  other  pile  of  glass  and 
destroyed  them.  He  removed  the  two  caps  from  the 
two  bottles  (Def.  Exh.  B  &  C).  It  w^as  approxunately 
4:30  (R.  227).  The  two  caps  were  marked  and  con- 
tained marks  of  John  J.  Linder,  one  of  the  Internal 
Revenue  agents.  The  Clerk  of  the  United  States  Dis- 
trict Court  was  unable  to  find  the  search  warrant  or 
the  affidavit  in  connection  with  it  (R..  230).  At  the 
trial,  two  other  bottles  of  purportedly  wliiskey,  ap- 
peared, and  it  was  claimed  by  the  officers  that  they 
had  taken  those  two  bottles  and  put  them  in  the  safe. 
This  conflicted  with  their  inventor}^ 
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SPECIFICATION  OF  ERRORS 

I. 

THE  DISTRICT  COURT  ERRED  IN  FAILING  TO 
SUPPRESS  THE  EVIDENCE  ILLEGALLY 
SEARCHED  AND  SEIZED  IN  VIOLATION  OF 
THE  FOURTH  AND  FIFTH  AMENDMENT  TO 
THE  CONSTITUTION  OF  THE  UNITED 
STATES  AND  FAILING  TO  GRANT  JUDG- 
MENTS OF  ACQUITTAL  ON  THAT  GROUND. 

IL 

THE  VERDICTS  ARE  CONTRARY  TO  THE  LAW 
AND  THE  FACTS. 

in. 

THE  COURT  ERRED  IN  THE  RULING  ON  AD- 
MISSIONS AND  EXCLUSION  OF  EVIDENCE  IN 
THE  TRIAL  OF  THE  CASE. 

IV. 

THE  COURT  ERRED  IN  INSTRUCTIONS  GIVEN 
AND  REFUSED. 

V. 

THE  STATUTES  HERE  INHERENTLY  AND  AS 
CONSTRUED  AND  APPRISED  ARE  UNCON- 
STITUTIONAL IN  THAT  THEY  ARE  TOO 
VAGUE,  INDEFINITE  AND  UNCERTAIN  TO 
FORM  THE  BASIS  OF  A  CRIMINAL  CHARGE. 
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I. 

THE  DISTRICT  COURT  ERRED  IN  FAILING  TO 
SUPPRESS  THE  EVIDENCE  ILLEGALLY 
SEARCHED  AND  SEIZED  IN  VIOLATION  OF 
THE  FOURTH  AND  FIFTH  AMENDMENT  TO 
THE  CONSTITUTION  OF  THE  UNITED 
STATES  AND  FAILING  TO  GRANT  JUDG- 
MENTS OF  ACQUITTAL  ON  THAT  GROUND. 

We  were  unable  to  find  the  affidavit  at  any  time  on 
which  the  search  warrants  were  based.  Such  affidavits 
and  search  warrants  have  to  allege,  in  ^vriting,  the 
fraud  upon  the  revenue  has  been  or  is  being*  committed 
upon  or  by  the  use  of  exactly  specified  and  described 
location,  and  it  must  contain  a  description  of  the  prop- 
erty to  be  seized. 

The  Fourth  Amendment  applies  to  search  warrants 
issued  to  Internal  Revenue  officers. 
Wagner  v.  U.  S.,  8  F.  2d  581. 

You  have  to  pai*ticularly  describe  the  person  and 
place  to  be  searched  and  the  person  or  thing  to  be 
seized. 

The  Fourth  Amend,  to  the  Const,  of  the  U.  S. 

Belief  of  an  officer  is  not  sufficient  for  the  issu- 
ance of  a  warrant. 

U.  S.  V.  Laechetv,  298  F.  652. 

A  probable  cause  is  not  shown  even  by  the  smelling 
of  the  odor  of  fermenting  mash. 

Alveau  v.  U.  S.,  33  F.  2d  467. 
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See  24  OAG  685  on  \.Iiat  must  be  stated  and  what 
must  be  set  out  in  the  search  warrant. 

Obviously,  the  search  cause  intended  of  the  two 
houses  where  the  officers  went  under  the  search  war- 
rant. When  they  found  nothing  they  went  to  a  place 
where  they  had  no  search  warrant. 

A  search  warrant  authorizing  search  of  the  garage 
and  the  basement  of  a  house  is  insufficient  to  permit  a 
search  of  the  entire  building. 

Poldo  V.  U.  S.,  CCA  9  (55  F.  2d  866)  ; 

Byars  v.  U.  S.,  273  U.  S.  28,  32 ; 

U,  S.  V.  Veedor,  246  U.  S.  675. 

The  warrant  must  so  describe  the  articles  to  be 
seized,  that  the  officer's  sole  f miction  is  identification, 
not  discretion  and  selection. 

U.  S.  V.  Smith,  23  F.  2d  929. 

A  search  warrant  containing  no  description  of  nar- 
cotic drugs  to  be  seized  was  held  invalid. 
Bice  V,  U.  S,,  24  Fed.  2d  479. 

A  search  warrant  describing  "ranch  with  small 
building  used  for  residence,  located  about  5  miles  in  a 
westerly  direction  from  named  town  should  be  crossed 
for  insufficiency. 

Farrell  v.  U.  S.,  (CCA  9)  33  Fed.  2d  71. 

The  description  of  the  premises  as  certain  street 
number  is  insufficient  to  warrant  a  search  and  seizure 
of  the  propei-ty  on  the  4th  floor  of  the  building. 

U.  S.  ex  rel  Sunrise  Products  Co.,  Inc.  v.  Ep- 
stein, 33  Fed.  2d  982. 
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In  the  instant  case  the  v>  arrant  neither  described 
the  location  later  searched  nor  the  specific  things  seized 
and  destroyed. 

Where  a  search  and  seizure  is  actually  based  on  the 
purported  warrant  the  government  cannot  contend  that 
the  warrant  was  unnecessary  and  that  the  prosecution 
was  for  a  conspiracy  and  not  a  substantive  offense. 
U,  S.  V.  Bosoni,  57  Fed.  2d  328. 

(1)  The  motion  to  suppress  the  evidence  on  the 
grounds  of  illegal  search  and  seizure  therefore  should 
have  been  granted  and  the  motion  for  jud.gment  of 
acquittal  on  the  same  ground  should  have  been  granted. 

(2)  The  Fourth  and  Fifth  Amendments,  U.  S. 
Consitution,  provide  "no  warrant  shall  issue  but  upon 
probable  cause  supported  by  oath  or  affirmation,  and 
particularly  describing  the  place  to  be  searched  and 
the  persons  or  things  to  be  seized. ' '  There  was  no  par- 
ticularity of  description  of  the  place  to  be  searched 
and  there  was  no  particularity  of  description  of  the 
things  to  be  seized. 

The  section  must  he  literally  construed  to  safeguard 
the  right  of  privacy. 

Byars  v.  U.  S.,  273  U.  S.  28. 

Its  protection  extends  to  oifenders  as  well  as  the 
law-abiding. 

Weeks  V.  U.  S.,  233  U.  S.  383; 
Agnello  v.  U.  S.,  269  U.  S.  220,  232; 
U.  S.  V.  Lefkowitz,  285  U.  S.  452. 
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11. 

THE  VERDICTS  ARE  CONTRARY  TO  THE  LAW 
AND  THE  FACTS. 

Evidence  received  in  violation  over  and  beyond  the 
search  warrant  is  improperly  received. 
Z7.  S.  V.  Lee,  83  Fed.  2d  195. 

The  evidence  is  insufficient  to  support  the  verdicts 
and  each  of  them.  The  evidence  is  contrary  to  the  law. 
In  coimt  two  of  the  indictment,  the  appellant  was 
charged  with  '^With  carrying  on  the  business  of  a  dis- 
tiller without  having  given  a  bond  as  required  by  IT.  S. 
Code  Title  26,  Sec.  5176  (a),  and  did  engage  in,  carry 
on  the  business  of  a  distiller  with  intent  to  defraud 
the  United  States  of  the  tax  on  the  spirits  distilled  by 
him."  Nowhere  in  the  evidence  does  it  show  that  the 
defendant  carried  on  the  "business  of  a  distiller." 

The  Internal  Revenue  Code  of  1954,  while  giving 
many  definitions  of  many  things,  gives  no  definition  of 
what  constitutes  the  "business"  of  a  distiller.  Insofar 
as  the  statute  fails  to  define  what  constitutes  the  ' '  busi- 
ness" of  a  distiller,  it  is  too  vague,  uncertain  and  in- 
definite to  constitute  criminal  legislation  and  must  fall 
under  the  due  process  clause  of  the  Fifth  Amendment 
to  the  Constitution  of  the  United  States. 

In  M.  Krause  &  Bros.  v.  U.  S.,  327  U.S.  at  622,  90 
L.Ed.  899,  the  Supreme  Court  said: 

"A  prosecutor,  in  framing  an  indictment,  a 
court  in  interpreting  the  administrator's  regTda- 
tions,  or  a  jury  in  judging  guilt,  cannot  supply 
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that  which  the  administrator  failed  to  do  by  ex- 
press word  or  fair  implication.  Not  even  the  ad- 
minister's  inter j)retatioiis  of  his  own  regulations 
can  cure  an  omission  or  add  certainty  and  definite- 
ness  to  otherwise  vague  language.  The  prohibited 
conduct  must,  for  criminal  purposes,  be  set  forth 
with  clarity  in  the  regulations  and  orders  which 
he  is  authorized  by  Congress  to  promulgate  under 
the  Act.  Congress  has  warned  the  public  to  look  to 
that  source  alone  to  discover  w^hat  conduct  is  eva- 
sive and,  hence,  likely  to  create  criminal  liability. ' ' 
U.  S.  V.  Resnick,  299  U.S.  207,  81  L.Ed.  127. 

The  cases  that  hold  statutes  that  are  too  vagTie  and 
indefinite  to  constitute  criminal  liabilit}"  are  legion.  In 
Lanzetta  v.  New  Jersey,  306  U.S.  451,  83  L.Ed.  888,  the 
court  held  the  word  "gangster"  to  be  too  vague  and 
indefinite  to  constitute  standard  of  gaiilt.  If  the  word 
''gangster"  is  too  vague,  w^hat  about  the  word  ''busi- 
ness" undefined?  When  is  one  in  business?  Is  it  en- 
gaging in  commercial  enterprise?  Is  it  when  he  sells 
something  for  a  commercial  purpose?  Is  it  when  he 
has  a  store  or  front  as  the  May  Comapny,  or  Bullocks, 
or  the  Emporium?  When  does  "business"  begin  and 
when  does  it  end  ?  The  statute  gives  no  definition.  For 
other  cases,  see :  Connolly  v.  Geyieral  Co'iistruction  Co., 
269  U.S.  385;  U.  S.  v.  L.  Cohen  Grocery  Co.,  255  U.S. 
81  65,  L.Ed.  516. 

But  if  we  try  to  define  "business"  ourselves  as 
something  engaged  as  an  occupation  engaged  in  mer- 
cantitle  transactions  or  commercial  enterprises,  we  fail 
to  find  one  scintilla  of  evidence  in  this  record  to  estab- 
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lish  that  the  defendaiit  lu gaged  in  any  commercial 
enterprise.  It  is  not  shown  that  he  ever  made  a  single 
sale,  or  buy,  or  that  there  was  anything  financial  con- 
nected. As  far  as  the  evidence  goes,  it  might  have  been 
for  his  own  personal  use  and  for  the  use  of  his  family. 
Then  this  comit  three  necessarily  fails,  also  because 
there  is  further  no  evidence  that  he  engaged  in  or  in- 
tended to  engage  in  ''the  business  of  a  distiller."  There 
would  then  be  no  need  to  give  any  notice. 

Count  Four  charged  likewise  carrying  on  the  "busi- 
ness" of  a  rectifier.  There  is  no  evidence  that  he 
carried  on  the  "business"  of  a  rectifier.  Who  is,  or 
who  is  not  a  rectifier,  is  not  defined  by  the  statutes. 
But  in  any  event,  there  is  no  evidence  however  that  he 
carried  on  the  business  of  a  rectifier. 

Count  Five  charged  possession  of  approximately  40 
gallons  of  distilled  spirits,  which  did  not  have  affixed 
thereto  a  stamp  denoting  the  quantity  of  distilled 
spirits  and  evidencing  payment  of  Internal  Revenue 
tax  for  it.  In  this  connection  the  officers  claim  to  have 
had  2  gallons  of  spirits  which  mysteriously  appeared 
after  the  officers  had  turned  in  an  inventory^  to  the 
defendant  stating  that  they  had  destroyed  all  of  the 
spirits  on  the  premises  except  2  gallons,  and  the  2  gal- 
lons were  left  in  two  containers  on  the  premises  for 
which  the  officer  later  returned.  They  had  been  de- 
stroyed. 

The  question  necessarily  arises  whether  proof,  if 
there  is  proof  of  2  gallons,  there  is  proof  of  40  gallons 
of  un-tax-paid  liquor.   We  respectfully  submit  that  it 
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is  not  and  that  there  is  a  iniid  variance  between  the 
indictment  and  the  proof.  Section  5642  of  Title  26, 
reads  as  follows : 

^'Any  person  who  violates  any  provision  of  sec- 
tion 5008(b),  or  who,  with  intent  to  defraud,  false- 
ly makes,  forges,  alters,  or  counterfeits  any  stamp 
made  or  used  under  such  section,  or  who  uses, 
sells,  or  has  in  his  possession  any  such  forged, 
altered,  or  comiterfeited  stamp,  or  any  plate  or 
die  used  or  which  may  be  used  in  the  manufacture 
thereof,  or  any  stamp  required  to  be  destroyed  by 
such  section,  or  who  makes,  uses,  sells,  or  has  in 
his  possession  any  paper  in  imitation  of  the  paper 
used  in  the  manufacture  of  any  such  stamp,  or 
who  reuses  any  stamp  required  to  be  destroyed  by 
such  section,  or  who  places  any  distilled  spirits  in 
any  bottle  which  has  been  filled  and  stamped  under 
such  section  without  destroying  the  stamp  previ- 
ously affixed  to  such  bottle,  or  who  affixes  any 
stamp  issued  under  such  section  to  any  container 
of  distilled  spirits  on  which  any  tax  due  is  unde- 
termined or  unpaid,  or  who  makes  any  false  state- 
ment in  any  application  for  stamps  under  such 
section,  or  who  has  in  his  possession  any  such 
stamps  obtained  by  him  othei-wise  than  as  provided 
in  section  5008(b)  (2),  shall  on  conviction  be  pun- 
ished by  a  fine  of  not  more  than  $1,000,  or  by  im- 
prisonment at  hard  labor  for  not  more  than  5  years, 
or  both.  Any  officer  authorized  to  enforce  any 
pro^dsion  of  law  relating  to  internal  revenue 
stamps  is  authoiized  to  enforce  this  section  and 
section  5644  (relating  to  the  bottling  of  distilled 
spirits  in  bond.)." 
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This  section  does  not  iorbid  the  possession  of  the 
distilled  spirits  in  this  case,  which  was  charged  in  the 
indictment. 

There  were  no  40  gallons  in  the  two  one-gallon  jugs 
which  were  brought  into  court  and  placed  in  evidence. 
The  defendant  had  not  placed  the  liquid  in  these  bottles 
— they  were  placed  in  the  bottles  by  the  agents  them- 
selves. This  did  not  constitute  a  violation  of  Section 
5642.  Furthermore,  there  is  no  evidence  whatsoever 
that  the  distilled  spirits  were  not  for  the  immediate 
consumption  on  the  premises,  or  for  preparation  for 
such  consumption. 

We  respectfully  submit  that  the  evidence  is  insuffi- 
cient to  sustain  the  judgments  on  each  of  the  counts 
named. 

III. 

THE  COURT  ERRED  IN  THE  RULING  ON  AD- 
MISSIONS AND  EXCLUSION  OF  EVIDENCE  IN 
THE  TRIAL  OF  THE  CASE. 

The  court  erred  in  admitting  into  evidence  the  vari- 
ous exhibits  because  they  were  illegally  searched  and 
seized  and  because  there  is  no  e\'idence  that  any  of 
them  were  used  in  the  "business"  of  a  distillery. 

We  have  previously  cited  numerous  authorities  un- 
der Point  I. 
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IV. 

THE  COURT  ERRED  IN  INSTRUCTIONS  GIVEN 
AND  REFUSED. 

The  court  refused  Defendant's  Instruction  No.  5 
which  was  proffered,  reading  as  follows: 

''Words  used  in  a  law  or  statute  ar  construed  in 
their  ordinary  and  accepted  meaning  and  use.  The 
word  'business"  as  used  in  the  statute  has  such  a 
common  meaning,  being  defined  by  Webster  as 
'mercantile  transactions' — 'a  commercial  or  indus- 
trial establishment  or  entei^Drise. '  Unless  you  find 
that  the  defendant  was  so  engaged  you  must  acquit 
him  of  the  charges  of  or  requiring  him  to  be  in 
the  business  of  a  distiller." 

Since  the  statute  gave  no  definition  of  what  constituted 
"business"  the  defendant  attempted  to  offer  one  from 
a  dictionary.  The  court  refused  to  give  the  instruction, 
hence  the  jury,  like  Sc7'ews  r.  U.  S.,  325  U.  S.  91,  107, 
was  left  without  rudder  or  oar  to  guide  it,  on  what  con- 
stituted business  under  any  construction  and  it  had  to 
guess  at  its  own  interpretation  of  the  law.  A  defendant 
is  entitled  to  have  the  jury  given  the  instiTictions 
which  define  the  essential  elements  of  the  case. 
Screws  v.  U.  S.,  325  U.S.  91, 107. 
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V. 

THE  STATUTES  HERE  INHERENTLY  AND  AS 
CONSTRUED  AND  APPRISED  ARE  UNCON- 
STITUTIONAL IN  THAT  THEY  ARE  TOO 
VAGUE,  INDEFINITE  AND  UNCERTAIN  TO 
FORM  THE  BASIS  OF  A  CRIMINAL  CHARGE. 

The  court  erred  in  denying  motions  for  judgments 
of  acquittal  on  the  evidence  in  this  case,  which  were 
made  at  the  conclusion  of  both  the  Govennnent's  case 
and  the  defendant's  case,  upon  each  of  the  gTounds 
specified.  Rule  29  Rules  of  Procedure.  We  have  previ- 
ously pointed  out  the  insufficiency  of  the  e^ddence. 

For  which  reasons,  and  each  of  them,  appellant 
prays  for  reversals  of  each  of  the  judgments. 

Respectfully  submitted, 

MORRIS  LAVINE 

Attorney  for  Appellant. 
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I. 
JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  from  a  judgment  of  the  United  States 
District  Court  for  the  Southern  District  of  CaHfornia. 
The  jury  found  appellant  guilty  of  the  offenses  contained 
in  Counts  Two,  Three,  Four  and  Five  of  a  six  count 
indictment  which  charged  him  as  follows,  in  the  counts 
wherein  he  was  convicted:  Count  Two,  with  carrying 
on  the  business  of  a  distiller  without  giving  a  bond  and 
with  intent  to  defraud  the  United  States  of  the  tax.  Title 
26,  United  States  Code,  Section  5176(a);  Count  Three, 
engaging  in  the  business  of  a  distiller  or  rectifier  with- 
out giving  notice,  Title  26,  United  States  Code,  Sections 
5175(a)    and    5271(a);    Count    Four,    carrying    on    the 
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business  of  a  rectifier  and  failing  to  pay  the  special  tax, 
Title  26,  United  States  Code,  Section  5081;  and  Count 
Five,  with  possession  of  distilled  spirits  which  did  not 
have  a  strip  stamp  affixed  to  the  immediate  container 
denoting  payment  of  the  internal  revenue  tax,  Title  26, 
United  States  Code,  Section  5008(b)(1). 

The  District  Court  had  jurisdiction  based  upon  Title 
18,  Section  3231,  and  this  Court  has  jurisdiction  to 
entertain  the  appeal  and  review  the  judgment  under  the 
provisions  of  Title  28,  Sections  1291  and  1294  of  the 
United  States  Code. 

II. 
STATEMENT  OF  THE  CASE. 

The  jury  found  appellant  guilty  of  possession  of  tax 
unpaid  distilled  spirits,  and  of  engaging  in  the  business 
of  a  distiller  and  rectifier  without  giving  a  bond,  with 
intent  to  defraud  the  United  States  of  the  tax,  without 
giving  notice  and  failing  to  pay  the  special  tax,  in  viola- 
tion of  the  Internal  Revenue  Code  of  1939,  United 
States  Code,  Title  26,  Sections  5008(b)(1),  5176(a), 
5175(a),  5271(a),  and  5081,  respectively. 

On  September  15,  1955,  a  search  warrant  was  obtained 
to  search  the  premises  located  at  1011  and  101 1>^  223rd 
Street,  Torrance,  California,  for  tax  unpaid  distilled 
spirits.  The  warrant  was  executed  on  said  premises  on 
the  same  date,  shortly  after  noon,  at  approximately 
12:20  p.  m.,  by  investigators  from  the  Alcohol  and  To- 
bacco  Branch   of   the   Internal   Revenue   Service   in   Los 
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Angeles,  California.  The  investigators  found  a  total  of 
approximately  40  gallons  of  tax  unpaid  distilled  spirits  on 
said  premises.  About  16  or  17  gallons  were  found  in  a 
barrel  or  rectifying  still  and  about  23  or  24  gallons  were 
found  in  case  lots,  in  one  gallon  jugs.  In  addition,  during 
the  search  of  the  premises  for  tax  unpaid  distilled  spirits, 
the  investigators  found  the  unassembled  component  parts 
for  one  copper  pot  type  still,  550  pounds  of  dextrose  or 
corn  sugar,  five  gallons  of  dextrose  malt  syrup,  26  oak 
barrels,  and  miscellaneous  distilling  equipment.  Appel- 
lant admitted  that  he  was  the  person  named  in  the  war- 
rant. He  was  then  placed  under  arrest  on  the  premises 
during  the  search  and  subsequently  indicted,  tried  and 
convicted  of  violations  alleged  in  the  aforesaid  counts. 

III. 
STATUTES  INVOLVED. 

1.  The  Government  offered  no  evidence  in  support  of 
Count  One  of  the  indictment  because  the  still  was  not 
assembled  or  ''set-up"  when  discovered.  A  motion  for 
judgment  of  acquittal  was  granted  as  to  this  Count  [Tr. 
p.  221]. 

2.  Count  Two  of  the  indictment  against  appellant 
concerns  a  violation  by  him  of  United  States  Code,  Title 
26,  Section  5176(a)  which  provides  in  pertinent  part  as 
follows : 

"Every  person  intending  to  commence  or  to  con- 
tinue the  business  of  a  distiller  shall,  .  .  .  execute 
a  bond    .    .     ." 


3.  Count  Three  concerns  violations  of  United  States 

Code,    Title   26,    Sections    5,175 (a)    and    5271(a)    which 

jproyLde  in  pertinent  part  as  follows : 

"Every  person  engaged  in,  or  intending  to  be  en- 
gaged in,  the  business  of  a  distiller,  shall  give 
notice    .    .     ." 

[and] 

''Every  person  engaged  in,  or  intending  to  be 
engaged  in,  the  business  of  a  rectifier,  shall  give 
notice    .     .    ." 

4.  Count  Four  relates  to  a  violation  of  United  States 

Code,  Title  26,  Section  5081  which  provides  in  part: 

"Every  rectifier  of  distilled  spirits  .  .  .  shall 
pay  a  special  tax     .     .     ." 

5.  Count  Five  concerns  possession  of  tax  unpaid  dis- 
tilled spirts  in  violation  of  United  States  Code,  Title  26, 
Section  5008(b)(1)  which  in  pertinent  part  provides  as 
follows : 

"No  persons  shall  .  .  .  possess,  .  .  .  any 
distilled  spirits,  unless  the  immediate  container 
thereof  has  affixed  thereto  ...  a  stamp  evidenc- 
ing the  tax    .    .    ." 

6.  The  jury  acquitted  appellant  of  the  violation  charged 
in  Count  Six  of  the  indictment. 
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IV. 

ARGUMENT. 

A.     The  Trial  Court  Properly  Denied  the  Motion  to 

Suppress  Evidence. 

(1)  The   Search   Warrant   Was  Valid. 

Appellant  was  indicted  on  September  of  1955;  on 
October  31,  1955,  the  case  was  set  for  trial  December 
20,  1955;  and  on  December  20,  immediately  prior  to 
selection  of  the  jury,  appellant  filed  his  written  "Motion 
to  Suppress  Evidence  and  Dismiss  Case." 

The  motion  [Tr.  pp.  6,  7]  was  argued  by  respective 
counsel.  Appellant  contended  at  that  time  that  there  was 
nothing  wrong  with  the  search  warrant  but  that  the 
search  warrant  provided  for  a  search  for  illegally  pos- 
sessed spirits  only  and  did  not  extend  to  a  search  for 
the  other  articles  which  were  found  on  the  premises 
while  searching  for  alcohoHc  spirits    [Tr.  pp.  32-33]. 

As  the  validity  of  the  search  warrant  was  not  ques- 
tioned below,  its  validity  cannot  be  raised  for  the  first 
time  on  appeal. 

(2)  The  Scope  o£  the  Search  Warrant  Provided  for  a  Search 
of   the    Premises    for    Tax    Unpaid    Distilled    Spirits. 

Appellant  alleged  in  said  Motion  to  Suppress  Evidence 
and  Dismiss  Case  that  the  search  warrant  was  obtained 
to  search  the  premises  for  the  tax  unpaid  distilled  spirits 
only  [Tr.  pp.  6-7].  Appellant  has  correctly  stated  the 
full  scope  of  the  search  warrant. 


(3)  The  Distilled  Spirits  Were  Found  on  the  Premises  Upon 
Execution  of  the  Search  Warrant. 

Premises  means  the  land  and  its  appurtenances. 
City  of  Nezvark  v.  Lippmin,  \77  Atl.  556. 

Premises  includes  the  garage  (dictum). 

CantreU  v.  United  States  (C.  C.  A.  5),  15  F.  2d 
953,  954. 

When  the  search  warrant  was  issued,  if  it  had  been 
intended  to  limit  its  scope  to  a  grant  of  authority  to 
search  the  two  houses  only,  the  warrant  could  have  so 
provided.  Instead,  it  granted  authority  to  search  the 
premises. 

In  the  CantreU  case  the  court  discussed  the  garage  as 
being  a  portion  of  the  premises.  Similarly,  in  the  instant 
case,  the  sheds  were  on  the  premises  and  the  discovery 
of  tax  unpaid  distilled  spirits  thereon  subsequent  to  dis- 
play of  the  search  warrant  to  appellant  w^as  not  an  unrea- 
sonable search  and  seizure  but  was  pursuant  to  the 
express  consent  and  authority  conferred  upon  the  investi- 
gators by  the  warrant. 

Parenthetically,  the  metamorphosis  from  the  position 
originally  taken  by  appellant  in  arguing  his  motion  to 
suppress  evidence,  is  revealing.  On  the  first  day  of  trial 
but  before  commencement  thereof,  appellant  conceded  the 
validity  of  the  search  which  resulted  in  discovery  of  the 
approximately  40  gallons  of  tax  unpaid  distilled  spirits 
and  only  questioned  the  admissibility  of  anything  else 
found  on  the  premises  such  as  a  still.     For  example: 

"The  Court:  Well,  you  admit  now  that  the  war- 
rant is  good  as  far  as  40  gallons  of  un-tax-paid  dis- 
tilled spirits  is  concerned? 
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Mr.  Lavine:    That's  correct     .     .     . 
The  Court:    They  had  a  right  to  go  in  and  get  the 
40  gallons  of  untaxed  distilled  spirits. 
Mr.  Lavine:    That  is  correct." 

The  search  of  the  premises  and  discovery  of  the  tax 
unpaid  distilled  spirits  occurred  as  follows: 

There  were  two  houses  on  the  premises,  "within  the 
same  enclosure"  [Tr.  p.  42].  The  investigators  entered 
the  larger  house  at  1011,  but  did  not  remain  very  long 
because  there  was  no  odor  of  distilled  spirits.  Investi- 
gators Awrey  and  Jones  made  a  quick  survey  of  the 
smaller  house  on  the  premises  with  a  similar  result  [Tr. 
p.  44].  Investigator  Awrey  then  met  Investigator  Warner 
back  of  the  little  house  near  two  sheds  and  a  locked  garage 
or  shed  on  the  premises  [Tr.  p.  44].  From  the  first  shed 
there  emanated  a  strong  odor  of  fermentation;  from  the 
small  garage  or  shed  the  odor  of  distillation  was  much 
stronger  and  included  the  odor  of  liquor  [Tr.  p.  44]. 

Investigator  Travis  requested  the  keys  to  the  outbuild- 
ing from  appellant  who  did  not  reply  [Tr.  p.  74]. 
Investigator  Travis  then  advised  appellant  that  out  of 
due  respect  for  appellant's  property,  they  did  not  care  to 
break  the  lock:  that  actually  his  giving  the  keys  did  not 
make  any  difference  but  that  he  should  open  it  if  he  had 
the  keys  [Tr.  pp.  192,  195].  Investigator  Coughran, 
in  the  presence  of  appellant,  told  Investigator  Travis  to 
go  ahead  and  knock  the  locks  ofif.  Appellant  then  pro- 
duced the  keys  [Tr.  p.  74]  and  unlocked  the  first  shed 
[Tr.  p.  106].  It  contained  some  50  gallon  barrels,  a 
water  heater,  a  pump,  a  motor  and  some  sacks  of  sugar 
[Tr.  p.  106].  Then  appellant  unlocked  the  second  shed 
which  contained  two  five-gallon  jugs  containing  a  brown 
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liquid  that  smelled,  and  tasted  like  and  had  the  appearance 
of  whiskey  [Tr.  p.  106].  Proof  that  the  Hquid  was 
distilled  spirits  is  shown  at  length  in  IV  B(4),  infra. 

Appellant  stated  the  entire  operation  was  his  alone  and 
had  been  going  on  about  two  or  three  months  [Tr.  pp. 
106-107].  Appellant  stated  that  he  owned  the  still  him- 
self [Tr.  p.  58]. 

The  aforesaid  circumstances  adequately  show  that  dis- 
tilled spirits  were  found  on  the  premises. 

(4)  Appellant  Did  Not  Claim  to  Be  an  Occupant  of  the 
Premises  so  He  Cannot  Now  Contend  the  Search  of  the 
Premises  Was  Unreasonable  or  Unlawful. 

Where  appellant  does  not  claim  he  was  an  occupant  of 
the  premises  searched  he  cannot  contend  the  search  of  the 
premises  was  unreasonable  or  unlawful  as  to  him. 
Cantrell  v.  United  States,  supra. 

Prior  to  and  during  the  trial,  appellant  Ramsey  intro- 
duced no  evidence  that  he  was  an  occupant  of  the  premises 
in  question  and  did  not  claim  to  be  an  occupant.  To  the 
contrary,  when  Investigator  Warner  asked  appellant  if 
he  lived  there  he  said,  "No,  I'm  the  gardener."  [Tr.  p. 
105.]  Accordingly,  as  in  the  Cantrell  case,  appellant  may 
not  affirmatively  assert  for  the  first  time,  on  appeal,  that 
he  was  an  occupant  of  the  premises  and  that  the  search 
was  not  made  pursuant  to  a  valid  warrant. 
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(5)  Evidence  of  the  Component  Parts  of  a  "Still"  and  of 
Ingredients  for  the  Making  of  Distilled  Spirits  Were 
Properly  Discovered  by  the  Investigators  During  Their 
Search  of  the  Premises  for  Tax  Unpaid  Distilled  Spirits. 

The  seizure  of  contraband  material  found  on  the  prem- 
ises during  the  course  of  a  vaHd  search  for  other  material, 
is  not  obtained  by  an  unauthorized  search  and  seizure 
even  though  the  officers  are  not  aware  the  material  is 
on  the  premises  when  the  search  is  initiated. 

Harris  v.  United  States,  331  U.  S.  145,  at  pp.  154- 
155. 

In  the  Ramsey  case,  the  investigators  were  on  the 
premises  searching  for  tax  unpaid  distilled  spirits,  pur- 
suant to  the  search  warrant.  Both  before  and  after  they 
found  distilled  spirits,  they  found  additional  evidence  that 
appellant  was  engaged  in  the  business  of  a  distiller  or 
rectifier.  Investigator  Awrey  testified  that  as  soon  as 
they  found  the  tax  unpaid  spirits,  appellant  was  placed 
under  arrest;  they  did  not  know  but  what  there  were 
other  distilled  spirits  on  the  premises  so  the  search  for 
distilled  spirits  was  continued  and  further  evidence  of  the 
other  violations  were  found  in  the  continued  search  for 
distilled  spirits.  Surely  the  investigators  under  those 
circumstances,  would  not  be  required  to  turn  their  backs 
on  the  evidence  of  commission  by  appellant  of  other  of- 
fenses. 

Evidence  of  the  discovery  of  550  pounds  of  dextrose 
or  corn  sugar,  five  gallons  of  malt,  about  26  oak  barrels, 
two  rectifying  stills,  and  the  numerous  unassembled  com- 
ponent parts  for  a  copper  pot  type  "still"  was  all  prop- 
erly admissible  having  been  discovered  while  the  premises 
were  being  searched  for  tax  unpaid  distilled  spirits. 
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The  unassembled  still  and  ingredients  for  making  dis- 
tilled spirits,  were  evidence  that  appellant  was  carrying 
on  a  distilling  and  rectifying  business.  This  evidence 
was  relevant,  was  not  obtained  in  deprivation  of  any 
rights  of  appellant,  and  the  trial  court  properly  denied 
the  motion  to  suppress  the  evidence  thereof. 

B.     The  Trial  Court  Properly  Denied  the  Motions  for 
Judgment  of  Acquittal. 

(1)  Only  the  Owner  Who  Affirmatively  Asserts  Ownership 
May  Complain  of  Alleged  Unlawful  Search  and  Seizure 
of  Property. 

At  no  time  before  or  during  the  trial  in  connection 
with  his  motions,  or  otherwise,  did  appellant  affirmatively 
contend  that  he  is  the  owner  of  the  distilled  spirits  or 
other  items  seized.  There  was  evidence,  including  defen- 
dant's admission,  that  he  was  owner,  but  he  must  have 
asserted  ownership  of  the  property  to  complain  of  alleged 
unlawful  search  and  seizure  thereof.  The  right  to  actual 
or  constructive  possession  of  the  property  allegedly  unlaw- 
fully seized,  must  be  asserted  or  the  motion  to  suppress 
should  be  denied. 

See: 

Shore  v.  United  States,  49  F.  2d  519. 

(2)  The  Evidence  Sufficiently  Showed  Appellant  Was  Carry- 
ing   on    the    Business    of    a    Distiller    and    Rectifier. 

In  addition  to  approximately  40  gallons  of  tax  unpaid 
distilled  spirits  found  on  the  premises  [Tr.  p.  79]  the 
investigators  discovered  ingredients  to  make  distilled 
spirits  [Tr.  p.  41],  four  mash  barrels  with  oak  chips 
[Tr.  p.  46],  a  100  gallon  pot  [Tr.  p.  47],  eight  mash 
barrels  used  in  the  last  month  or  so  [Tr.  p.  50],  materials 
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there  sufficient  to  make  the  mash  [Tr.  p.  60],  a  coil  in  a 
barrel  [Tr.  p.  64],  the  burner  [Tr.  p.  66],  3  barrels  or 
5  gallons  or  so  of  yeast  [Tr.  p.  102],  several  100  pound 
bags  of  sugar  [Tr.  p.  157]  totalling  about  550  pounds 
[Tr.  p.  81],  and  miscellaneous  items  such  as  a  motor, 
purifier  [Tr.  p.  158],  rectifiers,  hose  and  electric  motor 
[Tr.  p.  83].  There  were  parts  to  assemble  a  complete 
still  [Tr.  p.  50]. 

In  United  States  v.  673  cases  of  Distilled  Spirits  and 
Wines,  75  F.  Supp.  622,  where  there  was  evidence  of  one 
sale,  the  Court  held  that  it  was  a  business.  Appellant 
Ramsey,  when  arrested,  said  that  he  had  a  hunch  that 
the  12  gallon  deal  was  a  phony  [Tr.  p.  194].  The  rea- 
sonable inference  is  that  appellant  referred  to  a  12  gallon 
sale  of  distilled  spirits  by  appellant.  When  asked  if  he 
had  ever  sold  any,  appellant  replied,  "Yes,"  [Tr.  p.  204] 
and  concerning  his  list  of  customers  he  stated,  "You 
got  my  big  one  last  night"  [Tr.  p.  204]. 

Out  of  the  presence  of  the  jury,  the  government  stated 
that  it  considered  the  evidence  sufficiently  showed  appel- 
lant was  engaged  in  business,  but  that,  out  of  an  abun- 
dance of  caution,  it  desired  to  prove  a  sale  by  testimony 
that  a  car  driven  by  someone  else  and  containing  no 
distilled  spirits,  was  driven  on  the  premises  in  question 
and  upon  departure  from  the  premises,  the  car  was  found 
to  contain  distilled  spirits  [Tr.  pp.  185-191,  inch,  and  in 
particular,  pp.  187,  190].  Appellant  objected  on  general 
grounds  [Tr.  p.  187]  and  that  it  was  evidence  of  a 
separate  crime  [Tr.  p.  190].    The  objection  was  sustained. 

However,  proof  of  even  one  sale  is  not  essential.  In 
Blinder  v.  United  States  Casualty  Co.,  257  111.  App.  146, 
with  no  direct  evidence  of  any  sale,  the  Court  found  that 
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an  apartment  was  being  used  to  conduct  a  furniture 
business.  In  that  case,  there  was  furniture  in  the  base- 
ment not  being  used  in  the  apartment,  the  owner  adver- 
tised furniture  for  sale,  and  furniture  was  coming  and 
going  out  of  the  basement.  Appellant  Ramsey  did  not 
advertise  in  the  newspaper  but  he  had  large  quantities 
of  liquor  on  hand,  ingredients  for  distilled  spirits  were 
coming  in  and  appellant  admitted  sales.  Further,  all  of 
the  various  and  necessary  items  of  equipment  and  ingredi- 
ents used  in  the  manufacture  of  distilled  spirits  were 
present  on  the  premises.  The  owner  of  the  D  &  D  Market 
testified  that  appellant  purchased  malt  and  yeast  on  two 
occasions  through  the  D  &  D  Market.  The  purchases 
were  wholesale  in  nature.  Appellant  ordered  the  ingredi- 
ents delivered  to  the  market,  which  paid  for  them.  Appel- 
lant reimbursed  the  market  for  its  exact  cost,  without 
profit  to  the  proprietor  [Tr.  pp.  99,  100-101].  Cf.,  The 
two  purchases  were  about  three  months  apart  and  appel- 
lant stated  he  had  been  operating  the  still  for  a  period 
of  about  two  or  three  months  [Tr.  p.  106]. 

The  government  chemist  testified  that  malt  and  yeast 
are  ingredients  for  making  distilled  spirits  [Tr.  p.  138]. 
He  further  testified  that  there  is  no  significant  difference 
between  corn  and  dextrose  sugar  for  use  as  an  ingredient 
in  distilled  spirits  [Tr.  p.  137].  The  550  pounds  of 
sugar  found  on  the  premises  is  illustrative  of  the  con- 
tinuing nature  of  the  enterprise  unless  the  illogical 
assumption  be  made  that  sugar,  dextrose  sugar,  in  that 
quantity  was  possessed  by  appellant  for  innocent  purposes. 

Testimony  concerning  the  ingredients  and  apparatus 
for  making  distilled  spirits  was  ofifered  into  evidence  for 
the   purpose   of   showing   that   appellant   engaged    in    the 
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business  of  a  distiller  or  rectifier.     It  was  properly  re- 
ceived for  this  purpose. 

Possession  by  appellant  of  approximately  40  gallons,  of 
320  pints  of  whiskey,  on  the  premises  without  even  any 
contention  that  such  a  large  quantity  was  for  personal 
consumption  or  use  on  the  premises,  is  itself  some  evi- 
dence that  appellant  was  engaged  in  the  business  of  a 
distiller  and  rectifier.  The  ingredients  and  apparatus  for 
making  distilled  spirits  are  further  evidence  showing  that 
appellant  was  engaged  in  the  endeavor. 

All  of  the  evidence,  assuming  no  direct  evidence  of  a 
sale,  sufficiently  showed  that  appellant  was  engaged  in 
the  business  of  a  distiller  or  rectifier. 

(3)  Appellant    Unlawfully    Possessed    Tax    Unpaid    Distilled 
Spirits  as  Charged  in  Count  Five  of  the  Indictment. 

The  scope  of  the  search  warrant  is  discussed  in  para- 
graph IV  A (2)  supra.  The  warrant  authorized  a  search 
of  the  premises  and  the  search  disclosed  distilled  spirits. 
Among  other  things,  appellant  said  the  "still"  belonged  to 
him  [Tr.  p.  202],  he  had  been  operating  it  for  two  or 
three  months  [Tr.  p.  106],  had  not  operated  it  for  about 
a  month  before  apprehension  [Tr.  p.  162],  that  the  malt 
found  on  the  premises  is  something  he  adds  to  give  it  a 
little  different  flavor  [Tr.  p.  203],  and  four  days  after  his 
arrest,  he  revealed  his  consciousness  of  guilt  by  the  state- 
ment: 'T  will  be  willing  to  plead  to  a  lesser  violation 
than  what  I  am  charged  with  if  it's  all  right  with  you" 
[Tr.  p.  216].  The  liquor  was  in  his  constructive  posses- 
sion. He  had  the  keys  to  the  lock  on  the  shed  which 
contained  the  distilled  spirits. 

Actual  or  constructive  possession  was  shown,  as  afore- 
said. 
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The  Government  need  not  prove  the  nonpayment  of 
the  tax,  for  the  matter  is  pecuharly  within  the  knowledge 
of  appellant. 

Faraone  v.  United  States,  259  Fed.  507  (C.  C.  A. 
Tenn.  1919). 

Appellant  offered  no  evidence  that  he  had  paid  the  tax 
or  that  strip  stamps  were  affixed  to  any  of  the  containers 
of  the  distilled  spirits.  The  investigators  testified  there 
were  no  strip  stamps  [see  Tr.  p.  71]. 

Nonpayment  of  the  tax  was  also  adequately  shown. 
A^ccordingly,  there  was  ample  evidence  for  the  jury  to 
find  that  appellant  was  guilty  as  charged  in  Count  Five. 

(4)  There  Was  No  Fatal   Variance  Between  the   Indictment 

and  Proof. 

With  reference  to  Count  Five  only,  appellant  alleges 
a  fatal  variance  between  the  indictment  and  proof  (Op. 
Br.  pp.  20,  21,  22). 

Custody  of  the  two  samples  of  distilled  spirits,  of  Gov- 
ernment Exhibits  No.  1  and  No.  2,  from  acquisition  to 
introduction  into  evidence,  was  clearly  shown.  Several 
investigators  were  present  when  Investigator  Coughran 
obtained  the  samples  [Tr.  pp.  92,  107].  Exhibit  No.  1 
was  an  empty  jug  on  the  premises  which  Investigator 
Coughran  filled  as  a  sample  with  liquid  from  the  rectify- 
ing barrel  or  still  [Tr.  pp.  89,  107,  159].  Exhibit  No. 
2  was  taken  by  Investigator  Coughran  from  a  group  of 
one  gallon  jugs  which  were  in  cartons  in  the  shed  and 
which  contained  a  liquid  which  appeared  to  be  liquor  [Tr. 
pp.  85,  107,  156].  At  this  time,  appellant  was  not 
present  [Tr.  pp.  124,  112,  see  also  p.  109]. 
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The  investigators  scratched  their  initials  on  the  glass 
jugs,  Exhibits  No.  1  and  No.  2  [Tr.  p.  165]  and  Investi- 
gator Jones  took  them  to  the  government  car  and  locked 
them  in  the  trunk  [Tr.  p.  160].  The  next  morning,  he 
stored  them  in  the  government  safe  [Tr.  pp.  161,  107]. 
Investigator  Warner  withdrew  samples  from  Exhibits 
No.  1  and  No.  2,  to  forward  to  the  chemist  in  San 
Francisco  [Tr.  p.  108].  Exhibit  No.  19  was  taken  from 
Exhibit  No.  2  [Tr.  p.  179]  and  Exhibit  No.  18  from 
Exhibit  No.  1  [Tr.  p.  109]  and  Investigator  Awrey 
mailed  the  two  samples.  Exhibits  No.  18  and  No.  19, 
together  with  another  sample,  to  the  chemist  in  San 
Francisco  [Tr.  p.  175].  Exhibits  No.  1  and  No.  2,  the 
one-gallon  jugs,  remained  in  the  government  safe  until 
taken  to  court  on  the  day  of  trial  [Tr.  p.  109].  The 
chemist  testified  that  in  his  opinion  the  contents  of  Ex- 
hibits No.  18  and  No.  19  are  distilled  spirits  [Tr.  p.  137. 
Note,  at  page  136  the  transcript  erroneously  refers  to 
sample  18  as  Exhibit  No.  8,  but  the  subsequent  testimony 
and  reference  to  Exhibit  No.  18  reveals  the  error  in 
transcription]. 

After  the  two  samples.  Exhibits  No.  1  and  No.  2,  were 
obtained,  marked,  and  locked  in  the  trunk  of  a  govern- 
ment automobile,  as  aforesaid,  Investigator  Linder  ar- 
rived on  the  premises.  He  is  the  group  leader  [Tr.  p. 
200].  He  did  not  know  that  Exhibits  No.  1  and  No.  2 
had  been  obtained  [Tr.  p.  209]  and  were  in  Jones'  car 
[Tr.  p.  216].  Investigator  Linder  directed  Coughran 
to  help  obtain  samples  for  Linder  [Tr.  p.  205].  Investi- 
gator Coughran  testified  he  is  in  no  postion  to  question 
what  Investigator  Linder  orders  [Tr.  p.  92].  Investi- 
gator Linder  marked  the  caps  or  tops  of  his  samples 
[Tr.  p.  206].     After  destruction  of  the  other  material, 
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the  two  Linder  samples  were  inadvertently  left  on  the 
premises.  Later,  Investigator  Linder  sent  Investigator 
Warner  to  obtain  these  samples  [Tr.  p.  209].  Investiga- 
tor Linder  learned  from  Warner  that  Jones  had  samples 
[Tr.  p.  209].  Two  investigators  returned  to  the  prem- 
ises for  the  Linder  samples  [Tr.  p.  211].  Investigator 
Linder  had  left  his  samples  alongside  the  room  where  all 
the  rest  of  the  distilled  spirits  had  been  stored  [Tr.  p. 
211].  Before  the  return  of  the  investigators  to  the 
premises,  the  Linder  samples  were  found,  broken  and 
intentionally  destroyed  by  the  brother-in-law  of  appellant 
[Tr.  pp.  225-226]. 

The  intentional  destruction  of  the  Linder  samples  is 
reprehensible  but  does  not  affect  the  guilt  or  innocence  of 
appellant.  The  other  samples.  Government's  Exhibits 
No.  1,  No.  2,  No.  18  and  No.  19,  clearly  establish  that 
the  liquid  found  on  the  premises  was  distilled  spirits. 

Of  the  two  one-gallon  jugs  full  of  distilled  spirits  which 
were  introduced  into  evidence  [Exs.  No.  1  and  No.  2] 
Exhibit  No.  1  was  filled  by  the  investigator  with  liquid 
from  a  larger  barrel,  which  appellant  himself  said  con- 
tained about  16  or  17  gallons.  The  one  gallon.  Exhibit 
No.  1,  which  was  so  obtained,  was  proved  to  be  distilled 
spirits.  Surely,  the  remaining  15  or  16  gallons  in  the 
same  barrel  were  distilled  spirits. 

The  other  one-gallon  jug,  Exhibit  No.  2,  was  selected 
at  random  from  a  group  of  about  23  or  24  one-gallon 
jugs  full  of  liquid  resembling  Hquor.  The  contents  of 
Exhibit  No.  2,  so  selected,  was  distilled  spirits.  A  rea- 
sonable inference  for  the  trier  of  fact  was  that  the  con- 
tents of  the  other  jugs  was  distilled  spirits. 
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In  any  event,  if  there  was  a  variance  in  proof  between 
the  40  gallons  alleged  and  two  gallons  proved,  the  vari- 
ance did  not  aifect  the  substantial  rights  of  appellant  and 
he  was  not  taken  by  surprise  by  the  allegation  of  approxi- 
mately 40  gallons  and  introduction  into  evidence  of  two 
gallons. 

Where  an  indictment  alleged  8,301  grains  of  narcotics 
sold  by  defendant  and  the  proof  showed  only  58^  grains, 
the  variance  was  not  fatal. 

Cromer  v.  United  States,  142  F.  2d  697,  Cert.  Den. 
322  U.  S.  760; 

See  also : 

Berger  v.  United  States,  295  U.  S.  78,  82. 

(5)  Appellant  Is  Not  Charged  in  Count  Five  With  a  Violation 

of  Section  5642. 

Appellant,  on  page  22  of  his  brief,  alleges  that  Sec- 
tion 5642  of  Title  26  does  not  forbid  possession  of  the 
distilled  spirits.  This  is  patently  correct.  Section  5642 
states  only  the  penalty  provided  for  a  violation  of  Section 
5008(b).  It  is  the  latter  section,  i.  e.,  5008(b)(1),  which 
prohibits  possession  of  tax  unpaid  distilled  spirits,  as 
charged  in  Count  Five  of  the  indictment. 

It  is  doubtful  that  appellant  could  have  been  misled 
by  the  references  to  Section  5642  in  the  caption  of  the 
indictment  or  elsewhere,  as  the  body  of  Count  Five  clearly 
charges  a  violation  of  Section  5008(b)(1). 

If  appellant  was  misled,  it  is  not  a  ground  for  reversal. 
An  indictment  is  not  defective  merely  because  by  inad- 
vertence the  wrong  statute  was  referred  to,  because  the 
statute  forms  no  part  of  the  charge. 

Hoppet  V.  United  States,  7  Cranch  389,  393.  ; 
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The  Indictment  is  sufficient  if  it  charges  in  fact,  an 
offense  against  the  United  States. 

Williams  v.  United  States,  168  U.  S.  382,  389; 

See  also: 

Johnson  v.  Biddle,  12  F.  2d  366; 
Martin  v.  United  States,  99  F.  2d  236; 
Smith  V.  United  States,  145  F.  2d  643. 

(6)  There  Was  No  Stamp  Affixed  to  the  Immediate  Container 
in  Which  the  Distilled  Spirits  Were  Found,  Denoting 
Payment  of  the  Tax. 

Appellant  apparently  asserts  on  page  22  of  his  brief, 
that  he  did  not  place  the  liquid  in  the  one-gallon  bottles 
or  jugs  which  are  Government's  Exhibits  No.  1  and  No. 
2;  that  "they  were  placed  in  the  bottles  by  the  agents 
themselves"  which  bottles  did  not  have  strip  stamps  af- 
fixed thereto. 

The  evidence  showed  that  Exhibit  No.  2  was  full  of 
liquid  when  discovered  and  was  taken  from  a  group  of 
one-gallon  jugs  full  of  liquid  [Tr.  pp.  85,  107,  156]. 
None  of  the  jugs  or  bottles  had  strip  stamps  [Tr.  p.  71]. 
Exhibit  No.  2  had  no  strip  stamp  [Tr.  p.  160].  The 
liquid  contained  in  Exhibit  No.  1  was  originally  found 
in  a  barrel  which  appellant  himself  estimated  contained 
about  17  gallons.  Accordingly,  Exhibit  No.  1,  unlike 
the  other  jug  in  evidence,  was  filled  by  the  investigator  as 
an  exemplar  of  the  substance  found  in  the  larger  barrel. 
There  were  no  strip  stamps  found  on  the  premises  and 
no  evidence  offered  to  show  payment  of  the  tax.    As  dis- 
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cussed  in  the  Faraone  case,  supra j  the  Government  need 
not  prove  nonpayment  of  the  tax. 

The  evidence  all  tended  to  show  that  appellant  placed 
the  distilled  spirits  in  the  various  containers  in  which 
it  was  found.  As  an  admission,  he  said  the  whole  opera- 
tion was  his.  If  he  did  not  personally  fill  the  containers, 
he  caused  them  to  be  filled  and  is  equally  guilty. 

A  person  who  causes  an  unlawful  act  to  be  done  is 

guilty  as  a  principal. 

United  States  Code,  Title  18,  Sec.  2(b),  and 

Nye  &  Nissen  v.   United  States,   168  F.  2d  846, 
855;  336  U.  S.  613,  620. 

(7)  An   Affirmative   Defense   Must   Be   Raised   During   Trial. 

Appellant  further  contends  on  page  22  of  his  brief, 
that  "there  is  no  evidence  whatsoever  that  the  distilled 
spirits  were  not  for  the  immediate  consumption  on  the 
premises,  or  for  preparation  for  such  consumption." 

As  stated  in  Section  5008(b)(1),  there  are  several 
specific  exceptions  to  criminal  liability  for  possession  of 
tax  unpaid  distilled  spirits  which  containers  thereof  do 
not  contain  strip  stamps  denoting  payment  of  the  tax. 
All  of  these  exceptions,  including  possession  for  consump- 
tion on  the  premises,  are  matters  which  must  be  raised 
during  trial  by  way  of  affirmative  defense.  Appellant 
did  not  assert  or  attempt  to  assert  this  exception  in  the 
court  below  and  cannot  raise  it  for  the  first  time  on  appeal. 

See: 

Scher  v.  Ohio,  305  U.  S.  251. 
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C.  The  Court  Did  Not  Err  in  Admitting  the  Exhibits. 

As  discussed  before,  tax  unpaid  distilled  spirits  were 
found  by  a  lawful  search  of  the  premises.  Evidence 
thereof  was  properly  received. 

Similarly,  in  the  search  for  distilled  spirits,  additional 
evidence  was  discovered  which  further  tended  to  show  that 
appellant  was  unlawfully  engaged  in  the  business  of  dis- 
tilling and  rectifying.  On  authority  of  the  Harris  case, 
cited  earlier,  this  additional  evidence  was  properly  ad- 
mitted. 

The  numerous  photographs  of  the  extensive  material 
found  on  the  premises,  taken  prior  to  the  destruction  of 
the  items,  were  material  and  relevant  on  both  the  issues 
of  possession  of  distilled  spirits  and  engaging  in  a  busi- 
ness. 

D.  The  Court  Did  Not  Err  in  Instructions  Given  and 

Refused. 

The  jury  was  adequately  instructed  concerning  the 
essential  elements  of  Counts  Two,  Three  and  Four  and 
appellant's  proffered  instruction  number  five  was  properly 
refused.  Appellant's  instruction  was  limited  to  defining 
business  as  meaning  "mercantile  transactions"  and  did 
not  include  all  of  the  meanings  of  business.  For  example, 
one  of  the  definitions  given  by  Webster  is  employment. 
Employment  does  not  necessarily  import  a  rendering  of 
services  for  another.  A  person  may  be  employed  about 
his  own  business. 

State  V.  Canton,  43  Mo.  48,  51. 
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Of  course,  Count  Five  prohibits  "possession,"  not 
"business"  and  the  propriety  of  conviction  and  sentence 
of  appellant  on  Count  Five  is  not  raised  by  appellant  in 
connection  with  alleged  refusal  to  give  instructions. 

E.     The  Statutes  Involved  Are  Not  Unconstitutional. 

Appellant  cites  no  authority  and  makes  no  argument  in 
support  of  his  assertion  that  the  statutes  are  unconstitu- 
tional. Accordingly,  it  suffices  to  state  that  the  assertion 
is  categorically  denied. 

Conclusion. 

It  is  respectfully  submitted  that  the  judgment  should  be 
affirmed. 

Respectfully  submitted, 

Laughlin  E.  Waters, 
United  States  Attorney, 

Louis  Lee  Abbott, 

Assistant  U.  S.  Attorney, 
Chief,  Criminal  Division, 

Joseph  F.  Bender, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee,  United  States  of  America. 


